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STATE OF WISCONSIN : 1IN SUPREME COURT

Milwaukee Co. District Council
Ly, American Federation of State,
County and Municipal Employees,

Appellant,
¥
Wis, Employment Relations
Board, et al,,
Respondents,
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APPEAL from an order of the circuit court for Milwaukee
county: JOHN A, DECKER, Circult Judge. Affirmed as modified.

Actlon to review a certification by the Wisconsin
employment relations board of The City of Milwaukee Garbage
Collection Laborers Independent Local Union (herinafter called
the "Independent Unlon") as exclusive colLlective bargaining
representative for city employees in a partlcular bargaining
- unit consisting of one division,

On April 3u, 1963, the board determined that 348 employcas
waere ellgible to vote at an election held Marech 27th and 28th, 1963;
that 175 ballots, a bare majority of those eligible to vote, had
been cast for the Independent Union; and the board certified the
Independent Union as the exclusive bargaining agent for the
employees in the unit, pursuvent to sec. 111,70, Stats.

Milwaukee County DMistrict Council 48, American Federa-
tion of State, County dnd Munlcipal Employees (hereinafter called
the Federation) petitioned the circuit court for review, aileg-
ing that 1% had participated in the election and received 102
votes; that the Federation was aggriaved by the certification becsauss
void ballots were counted for the Independent Union; and that the
Federation's substantlial rights have been pre judiced.

‘ The board moved to dismiss the petition for review on
two grounds: (1) that the court lacked jurisdiction over ths
sub Ject matter; and (2) that the petition did not state facts
sufficlent to constitute a cause of action,

' : On September 5, 1963, an order was entered dismissing
the petition because it failed %o state upon its face facts sufficicnt
to show that the Federation was aggrieved and dlrectly affected by
the certification., In a memorandum declsion, the court indicated
that 1f it had reached the meritsa, the boardt!s certification would
have been affirmed, The Federation appealed,

-

Additlonal facts will appear in .the opinion,



FAIRCHILD, J. I. Does the eircuit court have jurisdic~
tion to review ursuant to procedure prescribed in ch, 227,
Stats,, & cortification of gargainingAreprasentatIve for

municipal employees under sec. 111,70, Stata,

Sac. 111.70, Stats., constitutes subch, IV of ch. 111.
Subch, IV is entitled "Right cf Puolic Employes to Organize
or Join Lsbor Orgeunizations.”" Sees. 111.Cl to 111,19, inclusive,
conatitute subch, I, entitled "Employment Peace Act." The state
and its political subdivisions are not employers under subch. I.

Sec., 111,70(4) (d4), Stats., authorlzes the Board to
conduct an oloction among employses of & wmunicipallty to deter-
mine whethsr they desire to be represented by a labor organiza-
tion., 1% provides: "...Proceedings in ropresentation cases
shall be in accordence with ss, 111.02(6) and 111.05 insofar
gs applicabls...” Sec. 111.02(6) defines the tsrm "collective
bargaining unit." Sec, 111.05 18 entitled "Reprosentatlves
and elections," Subs. (2) provides for an oclection to deter=
mine the collective bargaining unit, Subs. (3) provides for.
an election to determins the representation of employees in a
collective bargeining unit, and prescribes procsdure for the
election and cersification of the results by the board. The
last sentence of subs, (3) provides: "..,.The Board!s certlfi-
cation of ths reszults of any election 3hall bs conclusive as to
the findings included therein unless reviswed in thes same mannar
as provided in aubsection (8) of section 111,07 for review of
orders of the board," ’

Sec. 121.07(8), Stats., providegs that an order of the
_board shall be subject to review in the manner provided in

ch., 227, in the eirculs court of the county 1n which the appollant
or any party resldes or transacts business,

The attornsy genoeral srgues that a "representation
case" as referrod to in nsc, 111.,70(L) (d), Stats., stops at
the tims of certification by the bourd and that the last
sentence of geec., 111,05(3) 1s therofore inapplleable to
matiers arising under aec. 111,70, Ve consider thls a stralned
interpretation and find no persuasive pollecy reason why a
certificaticn of a cocilactive bargaining ropresentative of
municipal empleyeos should not be asvbject to the same Jjudiclal
review as in the case of nonenunleipal employees.

Ian & somewhat simllar statutory context, we recently
held thet a provisicn in sec. 40,035 Stats., meking a certain
type of county achool committee ordor subject to appeal to the
state superintendent not only imported the procedure set forth
in another statute for appesal to the superintendent, but also
ths provision of the latter statute for ultimate appeal_to
the circuilt court from the order of the superintendent.

We conclude that Jjudlelel review in the manner pro=-
vided in ch, 227, Stats.,was available, and the cilrcult court
had jurisdlction,

2, Did the circult court proporly dismiss the peti-
tion for review for falinre Lo Btato upon 1td face facts sulfi-
clent to show that the Pedersation wa3 apggrieved and directiy
affected by ths ceortification?

1 Ford v, Rothwsll. decided March 3, 1964




The board'!s certification and accompanying memorandum
showed that the garbage collection division was & separate divi-
sion of the employer and the Independent Union desired to
represent the laborers in that division as a separate bargaine
ing unlit, while the Federation desired these employees to be
part of a2 unit made up of the entire department of public works,
Therefore the board had determined that if a majority of the
61ligible employees in the division voted to be represented by
the Independent Union, they would constitute themselves a
separate bargaining unit as well as choose the Indepsndent Union
as thelr representative, Establishment of the division as &
separate bargaining unit would raquére a favorable vote of a
ma Jority of those eligible to vote,” Unless the division were
established as a separate bargaining unit, a simple majority
of the ballots casgst would be insufficient for certification of
the Independent Union,

Thus, because the two issues were combined, if one
or more of the 175 ballots counted for the Iundependent Union
were vold, there would be no separate bargaining unit and the
Independent Union could not be certified, because there were
348 employees eligible to vote in the proposed unit,

: . Some of the facts just mentioned were omitted from
the, petition, Other than the gehsral allegation that the
Federation was aggrieved and its rights pre judiced, the peti-
tion did-not demonstrate why the voiding of one or an unapeci-
{ied . number of ballots would affect the interests of the Federae
tion, .since the petition showed that the Independent Union
received a substantial majority of the ballots actually cast,

Sec. 227.19(3), Stats., provides for & motion to
dismiss the petition for review "upon the grounds that such
petition, upon 1its face, does not state facts sufficlent to
show that the petitioner named therein is aggrieved and
directly .affected by the decision sought to be reviewed..."

At the hearing on the motion the court is authorized to grant
loave to suend the petition if the proposed amendment has been
served before the hearing. In the case now before us the motion
to dismlss was not expressly grounded upon failure to state facts
sufficiont to show that petitioner was aggrisved and directly
affected; and hence the form of the motion did not alert the
petitioner to the claimed insufficiency and the specified proe
codure for smendment to cure the defect. As we read the opinion
of the learned circuit Judge, he has indicated that he would
have deemed the petition amended to show the required faots
except :for hlgs conclusion that the general provigions authorize-
ing améndment3 did not apply to amendment to meet a motion to
dismiss under sec, 227,19(3). Under these circumstances, and
since the petitioner's interest was concededly shown by the
record of the proceeding before the board, we conclude that the
circult court erroneously dismissed the petition,

‘..« . 3¢ -Were ballots void? The ballot prepared by the
Board contained three statements, with a blank square appro-
priately placed after each statement, One atatement asserted
a deslire to be represented by the Independent Union, one a
degire to be represented by the Federation, and one asserted
that the voter 4ld not desire to be represented by either. The
ballot bore directions to "Mark !'X' in one square only" and:to

23ec, 111.02(6), Stats.
33ec. 227,16(1), Stats.



\{1;:'2' The

"Fold your ballot onsce to conceal the 'X' you have made. d j‘:

Thirteen ballots show markings other than a simple
X in one square, The Federation claims that all these ballots
are void because the particular marks make each one capable ' .
of identification and thus tend to destroy the secrecy of the
ballot.

One of the ballots contained "X" in one square and
"NO" in another, Three contained one check merk in one square,  -*
Seven contained various marks other thaen an "X" or a check .. -« wiz
mark, in or arcund one square, Two contained "X" in the appro=
priate box for the Federatlon, but the number :of a particular
local of the Federation, appearing in the statement indicating
& preference for the Federation, was circled.,

Seven of the thirteen quesitioned baLLots 1ndicated
& choice of the Independent Union and were so oounted. :

Sec, 111.05(2) and (3), Stats., requires that the
board taks a "secret ballot.” The board's rules contain no
requirement that a particulsr method of marking be used, although
the bﬁllot contains the references Jjust quoted -as to the use of :

The statute governing governmental elections expressly
permits voters to use an "{ " "or other mark"5 end provides that™
'All ballots cast at any electlion shall be counted:for the- per-*“
sons for whom they were intended, so far as such intent" -can’ " -
be ascertained therefrome..." ,

The Federation has cited decisions of the labor i -
relations agencies of three atates disqualifying ballots: which .-
are marked with distinctive markings because such markings -
render them susceptible to being identified. In Minnesots,' the :
supreme court held that a conciliator did not abuse his.dis- -~
cretion in refusing to count a gallot which-was marked in a way
which might have 1dentified it. In Connecticut, a superior ’
court reached & simllar conclusion where & board volded a ballot,
and said the board "could adopt a rigid policy or practice,
regarding as void all marked ballots which, in-its judgment,
could identify the owner and voter."7 The New York Labor .-
Rel;t ons Board volided a ballot marked with aV 1nstead of -
an

The decisions by these labor boards appear to have ‘
been choices of policy and to have been upheld by the courts in .-
two instances a&s being wlthin their proper discretion, - The ’
National Labor Relations Board has not evolved ae strict a rule.

",..Under our precedents, a ballot will not be -
invalidated by reason of its marking if the merking clearly indi-
cates the voter's cholce in the election and does not inherently
identify the voter, or is not such a departure from the usual
ways 1in which people mark ballots to warrant the conclusion that

4WAC ERB 3,03 and 11,08(1). ‘
5Sec, 6.23(8), Stats.; sec. 6.42(3), Stats,

O3tate ex rel. American Fedefation, etc., v, Hanson (1949).
41,36 N. W, (2d) oi5,.

TBisogno v. Board of Labor Relations (1960), 22 Conn. Sup. 133,
'1'31['@‘1&1;1 o (2d) 166,

8In re Colonial Sand & Stone Co., Inc., 1U LRRM 297.
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it 1s an 1identifying msrk, unless it can be shown that the
marking was used for identification purposes at the suggestion
or urging of the participating Union or the Employer."9

The Wisconsin board has not seen fit to adopt a
strict rule or policy with respect to variant markings of
ballots, Although a varlant form of marking could be used to
destroy secrecy, 1t does not follow that the statutory require-
ment of a secret ballot compels the board to void all ballots
marked with veriant forms. The board, in deciding its policy,
could properly consider the fact that employees, when voters
at governmental elections iIn this state, are permitted to use
marks other than an X.

There 1s no evidence in the present record that

there wegs fraud in the election under considerstion, nor that
there was a hreach of secrecy in fact, _

We agree with the conclusion reached by the learned

circult - Judge in the portion of his opinion devoted to the
merits that the certification is entitled to affirmance.

By the Court, =~ Order dismissing petition for
review is moaiera 80 a8 to be a Jjudgment affirming the certi-
fication, and, as so modified, is affirmed.

Dated March 31, 196l,

Bridgeton Trensit (1959), 12 N. L. R. B. 1047, 1048




