STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
MARQUETTE COUNTY H GHWAY DEPARTNMENT

EMPLOYEES, LOCAL 1740, AFSCME, AFL-CIO Case 1
: No. 44250 ME-430
I nvol vi ng Certain Enpl oyes of : Deci sion No. 6365-A

MARQUETTE COUNTY (HI GHWAY DEPARTIVENT)

Appear ances:
M. Qido Cecchini, Staff Representative, Wsconsin Council 40, AFSCME,
AFL-CI QO 2249 College Avenue, Stevens Point, Wsconsin 54481 with
M. Bruce M Davey, Lawton & Cates, S.C., Attorneys at Law, 214
West Mfflin Street, Mdison, Wsconsin 53703-2594 on the brief,
appearing on behal f of the Union.
Codfrey & Kahn, S.C., Attorneys at law, by M. Janes R Macy,
219 Washington Avenue, P.O Box 1278, Gshkosh, Wsconsin 54902-
1278, appearing on behal f of the County.

FI NDI NGS OF FACT, CONCLUSI ON OF
LAW AND ORDER DI SM SSI NG
PETI TI ON TO CLARI FY BARGAINING UNI' T

Marquette County Hi ghway Department Enpl oyees, Local 1740, AFSCMVE, AFL-
Cl O having, on June 22, 1990, filed a petition with the Wsconsin Enploynent
Rel ati ons Commission requesting the clarification of an existing bargalning
unit of rmunicipal enployes of the Mrquette County H ghway Department to
determ ne whether the positions of Ofice Manager and Account Cerk should be
included in said wunit; and hearing in the matter having been held on
Sept enber 11, 1990 in Mntello, Wsconsin before Exam ner Lionel L. Cowey, a
menber of the Commission's staff; and a stenographic transcript having been
made of the hearing and the parties having filed post-hearing briefs and reply
briefs, the last of which were exchanged on Decenber 7, 1990; and the
Conmi ssi on having considered the evidence and the argunents of the parties and
being fully advised in the prenises, makes and issues the follow ng

FI NDI NGS OF FACT

1. That Marquette County H ghway Departnent Enployees, Local 1740,
AFSCVE, AFL-CI O hereinafter referred to as the Union, is a labor organization
with its offices located at 2249 College Avenue, Stevens Point, Wsconsin
54481.

2. That Marquette County, hereinafter referred to as the County, is a
muni ci pal enployer and has its principal offices |ocated at the Courthouse, 77
West Park, Montello, Wsconsin, 53949; and that anong its functions the County
mai nt ai ns and operates a H ghway Departnent.

3. That following an election conducted by it, the Wsconsin Enpl oynent
Rel ati ons Conmission, on June 19, 1963, certified the Union as the exclusive

collective bargaining representative of "all enployes of Mrquette County,
Wsconsin, enployed in the Marquette County H ghway Departnent excluding the
hi ghway  commi ssi oner, patr ol superi nt endent and confidenti al clerical

enmpl oyees. " 3/

4. That at all times material thereafter the Union and County have
entered into successive collective bargaining agreements covering the wages,
hours and conditions of enploynent of the H ghway Departnent enployes
represented by the Union; that the parties 1989-1990 collective bargaining
agreenent contains the follow ng recognition clause:

ARTICLE 1 - RECOGNI TI ON OF BARGAINING UNI' T

The Enployer recognizes the Union as the
excl usi ve bargaining representative for all the regular
full-time and regular part-time enployees of the
Marquette County H ghway Departnent, specifically
excl udi ng t he H ghway Conmmi ssi oner, Pat r ol
Superi nt endent, office per sonnel , manageri al ,
supervisory, confidential, part-tinme, seasonal and
tenporary enpl oyees. Lead positions as found in
Appendi x A shall not be considered supervisory for
purposes of this Article.;

and that the record fails to establish when the parties first reached agreenent
on said recognition clause.

3/ Deci sion No. 6365 (WERC, 6/63).
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5. That on June 22, 1990, the Union filed the instant petition seeking
the inclusion of two clerical positions, nanely, the O fice Manager and Account
Clerk, in the bargaining unit set forth in Finding of Fact 4; that the two
positions perform clerical and account keeping functions for the H ghway
Departnent and these duties are separate and distinct and require separate and
distinct skills fromthe other positions in the H ghway Department; that these
two positions work indoors in the H ghway Department offices and have separate
and distinct working conditions and supervision from the other H ghway
Departnment enpl oyes; that these two positions have always been excluded from
the bargaining unit set forth in Finding of Fact 4; that there have not been
any nmaterial changes affecting these tw positions; and that the County
contends that the Account Cerk should continue to be excluded from the unit
as "office personnel", and that the Ofice Mnager should continue to be
excluded as "office personnel” or in the alternative as a confidential,
supervi sory or nanagerial enploye.

On the basis of the above and foregoing Findings of Fact, the Conm ssion
makes and i ssues the follow ng

CONCLUSI ON OF LAW

1. That the Account Cerk and Ofice Mnager are "office personnel”
within the neaning of the parties' existing agreenent regarding the scope of
their bargaining unit.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER 2/

That the position of Account Cerk and Ofice Manager shall continue to
be excluded from the collective bargaining unit represented by the Union and
the petition to clarify the bargaining unit filed by the Union with the
Conmi ssion on June 22, 1990, be, and the same hereby is, dism ssed.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 1st day of April, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

> A. Henry Henpe, Chairnan
Her man Tor osi an, Conm ssi oner
WIlTiam K. Strycker, Conmm ssi oner
(See Footnote 2/ on Page 3).
2/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
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Not e:

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al

parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class nmail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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MARQUETTE COUNTY (HI GHWAY DEPARTMENT)

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF
LAW AND ORDER DI SM SSI NG PETI TI ON
TO CLARI FY BARGAI NING UNI T

UNION' S POsI TI ON

The Union contends that the O fice Manager position is not a nanagerial,
confidential or supervisory position. It submits that a mnmanagerial enploye
participates in the fornulation, determ nation and inplenentati on of nanagenent
policy at a relatively high level of responsibility and to a significant

degr ee. It notes that a nanagerial enploye has authority to establish an
original budget or allocate funds for differing program purposes from such
original budget. It clains that the Ofice Manager perforns general office and
account - keepi ng-functions wth sonme discretion wthin the limts of the

Departnment's rules, policies and procedures and any budget involvenent is
routine, mechanical and ministerial rather than involving the authority to
actually commit the Departnent's resources. It argues that no evidence
supports a finding that the Office Manager is manageri al .

The Union maintains that the Ofice Manager is not confidential. It
points out that a confidential enploye nust have access to, have know edge of,
or participate in confidential matters relating to labor relations. It further
notes that a de mninms exposure to confidential |abor relations material is
generally insufficient to exclude an enploye as confidential. It alleges that
the Ofice Manager is not confidential as she does not attend neetings
involving the discipline of enployes or grievance neetings and although she
types the minutes of the H ghway Conmi ssion neetings, she does not type the

m nutes of any closed session. It asserts that while the Ofice Manager
sonetines types reprimands and responses to grievances, the volume of such
correspondence is de minims. The Union also points out that the Ofice

Manager does not have access to confidential personnel files and states that it
is clear from the record, that the Ofice Mwnager is not a confidential
position.

The Uni on takes the position that the O fice Manager is not a supervisory
position. It clains that according to the job description, the Ofice Mnager
supervi ses functions, not people and has not hired, evaluated, disciplined or
di scharged an enploye. It maintains that the Ofice Minager played no role in
the hiring of the Account Cerk or the setting of the Account derk's wages and
has never been told she has authority to even reprimand the Account Cerk. It
concludes that the undi sputed evidence establishes that the Ofice Mnager is
not a supervisor.

The Union contends that there is a sufficient community of interest
between the Account Cerk and O fice Manager and the other H ghway Departnent
enpl oyes such that their inclusion in the H ghway Departnent bargaining unit is
appropri ate. It acknow edges that the two clerical enployes perform separate
and distinct work and work indoors and have different imedi ate supervision;
however, it points out that these enployes are in the sane departnent and have

the same ultimate supervision. It asserts that there is interaction between
the H ghway clerical enployes and other H ghway personnel including the
partsman and janitor. It submits that the cases 4/ cited by the County are

di stinguishable from the instant case in that clerical enployes were excluded
from the certification in those cases, whereas here they are not as only
confidential clerical enployes have been excluded. 1t alleges that there is a
sufficient community of interest to warrant the inclusion of the two clerical
positions in the H ghway Departnent bargaining unit.

The Union argues that the certification of the Union does not preclude
the inclusion of the Ofice Mwnager and Account derk position in the

bargaining unit. It submts that the certification excluded "confidential
clerical enployes" and because these two positions are not confidential, they
are not excluded from the bargaining unit. The Union, referring to the
recognition clause in the parties' collective bargaining agreenent, notes that
"of fice personnel” and "confidential" enployes are excluded. It refers to the

stipulation that office personnel including the two positions have always been
excluded from the highway wunit but submits that the evidence failed to
establish when the two positions were created or whether they were confidenti al
at that tinme. The Union subnmits that if the two positions were confidential at
the time of their creation, then the Recognition clause and certification would
have the sane neani ng.

The Union further argues that the parties have no authority to anend a
certification so as to deprive enployes of representation, so the recognition
clause |anguage should be interpreted in the same manner as the Conmi ssion
certification and the opposite interpretation should be deemed unenforceabl e.

In summary, the Union clains the positions should be included in the unit

4/ Fond du Lac County, Dec. No. 7677-A (WERC, 3/82); Gty of Green Bay, Dec.
No. 22881 (WERC, 9/85); Gty of Rhinelander, Dec. No. 24518 (WERC, 5/82).
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by virtue of the certification or by accretion. The Union contends that if the
Conmission interprets the recognition clause to be inconsistent with the
certification and if the language is not invalidated, the Conm ssion should
nonet hel ess include the two positions in the bargaining unit because of the
special circunstances in this case. The Union states that while clarification
of a voluntary defined bargaining unit is not a matter of right, it nay be done
by Commi ssion Order and the circunmstances of each case is determnable. The
Union submits the two positions can appropriately be accreted because they
share a comunity of interest with enployes in the H ghway Departnent unit.
The Union argues that to hold otherwise would entitle the enployes to be
represented in a H ghway Department residual unit of two enployes, a result
which would fly in the face of the Conmission's anti-fragnentation nandate of
Sec. 111.70(4)(d)2, Stats.

Gven the foregoing, the Union concludes that the Commission should
include the two positions of Account Cerk and O fice Manager in the Hi ghway
Depart ment bargai ning unit.

COUNTY' S POsSI TI ON

The County contends that the two clerical positions are not appropriate
for inclusion wth the blue collar highway bargaining unit. Citing Conm ssion
decisions 5/ excluding clerical enployes, it argues that secretarial/clerical
enpl oyes do not share a community of interest with highway blue collar enpl oyes
and it would be inappropriate to include themin the highway bargaining unit.
It submits that the clerical positions have always been excluded from the
hi ghway wunit, they perform separate and distinct work, have separate and
distinct skills, have separate and distinct working conditions, wages, work
| ocati on and supervi sion. The County notes that there is little interaction
bet ween those clerical enployes and the general blue collar unit and all these
factors establish no conmmunity of interest between the two groups requiring
di sm ssal of the petition.

Alternatively, the County contends that the O fice Manager is supervisory

and manageri al . It asserts that the O fice Mnager supervises the Account
Clerk as well as supervising the general office and account keeping activities
of the H ghway Departnent. The O fice Manager keeps track of all budget

materials for the Departnent and neets with the H ghway Conm ssioner to review
the status of the budget and makes reconmendations regardi ng the new budget as
well as participating in the budget process. The County points out that the
Ofice Manager maintains and orders all supplies and effectively recomends
| arger purchases for the Hi ghway Departnent. It insists that in nmanaging the
office, the Ofice Mnager deternines what procedures should be followed in
getting the work done and has the authority to commit the County's resources
regardi ng supplies. It submits that the O fice Mnager is supervisory and
manageri al and shoul d be excluded fromthe unit.

The County clains that both clerical positions are confidential. It
submits that the two clerical positions type all correspondence for the Hi ghway
Departnment and no other alternative exists as these are the only clerical
positions in the Department. It points out that the evidence established that
the two clerical positions have typed correspondence to Labor counsel which
correspondence has not been available to bargaining representatives, as well as
menos concerning the County's position in negotiations, di sci plining
suggestions and positions on grievances. It concludes that both positions nust
be excluded as confidential.

The County contends that the Union's reliance on a strict reading of the
past certification ignores bargaining history and a proper analysis of a
comunity of interest. It submts that the original certification predates
Conmi ssion case law that clerical positions are not appropriate for inclusion
in the blue collar highway unit. The County alleges that the parties
specifically bargained the recognition clause to nake clear the parties
recogni zed the exclusion of the clerical positions. It maintains that the
H ghway bargaining unit is not the appropriate unit for requesting a unit
clarification to add the clerical positions and as such the petition nust be
di smi ssed.

DI SCUSSI ON

As a general matter, parties are free to enter into agreements which
nodify the scope of the bargaining unit which the Commission originally
certified. 6/ Wiere the parties have entered into such an agreenent, the
Conmi ssion will honor that agreement by not allowing a party thereto to pursue
nodi fication of same through a unit clarification proceeding over the objection
of the other party unless:

1. The type of position(s) did not exist at the tine of the

5/ I d.

6/ M d-State VTAE, Dec. No. 14526-A (WERC, 5/85).
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initial agr eenment and/ or its nost recent
renewal ; 7/ or

2. The position(s) were included or excluded from the unit
because the parties agreed the positions were or
were not supervisory, confidential, manageri al
or executive (the so-cal |l ed "statutory
exenptions"); or

3. The position(s) have been inpacted by changed circunstances
which materially affect their unit status; or

4.The unit to which parties have agreed is repugnant to the
Muni ci pal Enpl oynent Rel ati ons Act.

In the context of the parties' dispute herein, the first question for our
determination is whether the parties' use of the phrase "office personnel” in
the contractual recognition clause nodifies the scope of the unit which the
Conmi ssion originally certified vis-a-vis the clerical positions at issue. 8/

Qur original certification defined the bargaining unit as "all enployes
of Marquette County, Wsconsin, enployed in the Marquette County H ghway
Departnent excluding the highway conmm ssioner, patrol superintendent and
confidential «clerical enployees." The contractual recognition clause now
defines the unit as "all regular full-time and regular part-tinme enployees of
the Marquette County Hi ghway Departnent, specifically excluding the Hi ghway
Conmi ssi oner, Patrol Superintendent, office personnel, managerial, supervisory,
confidential, part-tine, seasonal and tenporary enpl oyees."

The Union contends that the addition of the phrase "office personnel™
should only be interpreted as confirmation that confidential clerical enployes
are excluded fromthe unit. W do not find the Union's interpretation to be
persuasi ve for several reasons. First, there would have been no need for the
parties to have added the phrase "office personnel” to the recognition clause
if the Union is correct because the clause already excludes "confidential
clerical enployees." The Union's interpretation renders the added |anguage
nere surplusage and thus runs counter to the general presunption that when
parties' add language to a contract, they do so for a specific purpose.
Second, the parties stipulated that although the Account derk 1is not

confidential, the position has never been included in the unit. Thus, the
parties' practice under the |anguage runs counter to the Union's interpretation
and supports the conclusion that the phrase "office personnel” has nmeaning

i ndependent of "confidential clerical enployees".

G ven the foregoing, we conclude that the parties' exclusion of "office
personnel” from the unit reflects a general agreement to exclude clerical
enpl oyes fromthe unit even if they are not confidential. This agreenent thus
excludes the Ofice Manager and Account Clerk fromthe unit irrespective of the
possibility that they mght also be excluded now or in the future based on

confidential, supervisory or rmanagerial status. Therefore, we need not
determ ne whether the O fice Manager is confidential, supervisory or manageri al
because she is excluded by the "office personnel"” 1anguage even if not

statutorily excluded.

Havi ng concluded that the parties have agreed to exclude white collar
clerical enployes fromthe wall-to-wall unit we originally certified, we turn
to the question of whether it is appropriate to allow the Union to seek to
recapture these positions through a unit clarification proceeding. Because
none of the four exceptions set forth earlier herein are applicable to this
di spute, we conclude that a unit clarification proceeding is not a neans by
whi ch the Union can seek to alter the existing unit.

7/ Edgerton Schools, Dec. No. 18856-A (WERC, 5/90) footnote 3 at p. 13; Md-
State, Id.
8/ Wil e the Commission does not generally pre-enpt the field regarding the

interpretation of a contractual recognition clause, the Conmission is an
available forum for resolution of disputes as to the neaning and
application of voluntary agreenents regarding the scope of a bargaining
unit. St oughton School's, Dec. No. 15995 (WERC, 12/77); M Il waukee Board
of School Directors, Dec. No. 25413 (WERC, 2/88); Edgerton Schools, Id.
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Looking at exception 1, it is clear that the positions in question
existed at the tinme of the parties' npbst recent contractual agreement to a nore
restrictive wunit than that which we originally certified. 9/ As to
exception 2, we have earlier determined that exclusion of "office personnel™
was not statutorily based. Turning to exception 3, there is no evidence of a
change in circunstances. Lastly, as to exception 4, while the exclusion of
these positions render the unit narrower than that nost desirable for anti-
fragmentation purposes, 10/ the blue-collar unit the parties have created is
clearly an "appropriate" unit under the Minicipal Enployment Rel ations Act.

Should the Union wish to expand the unit to its original scope, it can
timely file an election petition in the overall unit we originally certified.

Dated at Madi son, Wsconsin this 1st day of April, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By

A. Henry Henpe, Chairnan

Her man Tor osi an, Conm Ssi oner

WIlTiam K. Strycker, Conmm ssi oner

9/ M d- State VTAE, Dec. No. 14526-A (WERC, 5/85).

10/ Md-State, |d.

ns
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