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STATE OF WISCONSJX 

BEFORE &E WISCONSIN EMPLOYMENT RELATIONS BOARD 

Xn the Matter of the PetItion of 

SHAWANO COUNTY' ~~~A~ EMPLOYZEX$ 
UNLON, LOCAL 1520, mwm, ~~4x0 

Involving Employes of 

SHAWANO COuNTY$ WI.sCONSIN, 
Employed In the HXi~A%T DEPARTMYNT 
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AmeamAs : 
LawtOn & Cates,,Attorneys at Law, by k&. John Lawton for the 

Petititiner. 
&,.'Mich&eP g. Eberlein,' District Attorney,far the Municipal 

mploy@r. 

F~NDINQS OF FACT, CONCLUSION OF LAW, 
CSRTIFICATZON QP REZWDl!S OF INVRSTIQATION 
---?ii@ ORDER APPOINTING FACT FINDER 

:’ 

Sh?kmo County Highway Employees Union, Local 1520, AFSCME, 

AYL-CIO, havfng pe$itloned the Wisconsin mployment Relations 

Board'& Initiate fact finding pursutit to Section 111.70 of.the 

Wiscona%n Statuees OYI behalf of certdPn enzploges of Shawano County. 

and the,'Board having conducted a hearing on such petition at i;he 

Sbwano county court HouseJ Shawano, Wisconsin on Aprll 3, 1963, 

Comnriseloner Amid Anderson being present; and the Board having 

oonsldered the evidence md argumnta of Counsel: and being fully 

advised In the pretises8 . makes and f2.l$s the following Findings of 

Pact, Con&k%xkm of Law, Certification and Order Appoint- Fact ., ', 
Flnder; 

FINDINQS OF FACT 

1. That Sh&w&o ,County Highway Employees Unign, Imal4520, '.~. 

AFSCBB, AFL-CHO, herefnafter referred to as the Peti@oner, lrs a 

labor*organization whose buafness representative, Robert W. 
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Swanson, resides at 129 North Meade,Street, Appleton, Wlsoonein. 

2. That the County of Shawano, hereinafter referred to as 

the Municipal Employer, is a County located In the State of 

Wbsconsin having its offices at the County Court House, Shawano, 

Wiaconsln. 

3. That on September 10, 1962 following an election con,-. 

ducted pursuant to Section 111.70, Wisconsin Statutes, the 

Wiwoonasjbn Employment Relations Board certified the Pet$tioner as 

the e~clxsive bargain&g representative for all employes employed . 
by the Kuniclpal Employer in Its Highway Department, excluding 

supertisory and offlce personnel. 

4, That commenuing in bdtober 1962 the P&itioner and the 

MU&z!..pal Employer; the latter being represented by, the Advisory 

CommIttee of its County Board, engaged in a number of collective 

eonferenceb. re&wdlng wages, hour’a”and conditions of employment of . . 
aa%d I-U&way Department employes; that following several meetings 

the parties remained In deadlock with respect to the following 

demands of the Petitioner: ’ 

(a) a reduction of the work week to a uniform schedule 

of 45 hours; 

(b) payment of 50$ of health insurance premium by the ” 

Municipal Employer; 

(c) .a grievance and arbitration procedure; and 
:’ .“‘i 

(a),. a reduction of any agreement to writing. .,a:: I : 
i. ), ), 

“2hat on October 31, 1962 the Municipal Employer by I& 5 

County io&d; adopted a l&al ordinance, Identified as Ordinance 

No. 31s wherein it established a procedure for the presentation, 

consideration and determination of einploye’requests relating to 

wages,’ hours”and conditlone of employment of 

MunlcApal Employer, and further eetabllshlng 

employes of the 

the bargaining 
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procedure to be followed by an Advisory Cowttee as the represen- 

tative of the Municipal~Emp3oye.r'. 

6. That also on October Jl, 1962 the Municipal Employer, by 

2ts County Board, adopted Ord$nance No. 32, prov%ding for the 

estabUshment of a CQunty.Fact FindIng Commission, consisting of 

three members, who were not affiliated with any county or munlcYpa1 
employer, to be appointed 'by 'the County Board Chairman, who also at 

present is the Chairman of the Advisory CommIttee of the County 

Board and subject to the oonffrmation of thecounty Board at & per i 
diem oompensation not to exceed $12; that said County Fact Fir&r@ 

Cotisslon was created for the purpose of establishing a local 

forum where petitions to Initiate fact finding pursuant to Sedition, 
111.70, Wisconsin Statutes,, could be processed, from the filtig of 

the4=tition, through the.investigation, the cert%flcatlon of the 
results thereof, and the appointment of a faot finder, as well as 

rde6 governing the procedure of the County Fact Find&g Com@ss~on, '. 
and fact finders, appointed thereby; that said Ordinance further 

provides that the funds for the transaot2on of the business of the 

CountyFact Finding Commfsnsion, its quarters, office suppllelif, 

postage and stenographic services shall be protided by the Munlclpa;. 

Employer or paid for out of funds furnished by the Munlc$pal 
Einpl-oyer; that the OrdUance amthorlzes the County Fact FIndIng 
Conimiaslon to select a panel of persons res$dlni In'Shawano County, : 

who&k not affiliated with any rmmlcipal employer or municipal : 
employe organlzat2on, to slerve as fact finders at a per die;di com- 

pensatlonpf $9 and or&nary expenses Incurred for travel, meal& ,:;; 
room and other'necessary ekpenses, 

7i That' slnce the members of'the County Fact Finding Commls- 

sion are unilaterally appotnted by the County Board ChaXrman, WIho % 
as Chalrman of the .Advisory Com@t;Qee fs the chief representattve 
and spokesman for the Munlc,ipal Employer, especially in its confer- 

e&e&and negotlat&ons with the Petitioner, a8 the bargaining 

representatives of the EJluticipal Employer's Highway Department 
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employes, the members of the Cmnty Fact Fin@ng Commission lcannot 

conduct their function in the manner contemplated by Section llL.70 

of the Wisconsin Statutes. 

Upon the basis of the above and foregoing Findings of Fact, 

the BDard makes the following 

CONCLUSION OF LAW 

1. That Ordinance Ko, 32, adopted,by Shawano County on: 

October 31, 1962, pertaining to fact finding proceedings in 

munloipal employment- relations, fs not in substantial compliarice 

with subchapter IV of Chapter 111, Wisconsin Statutes; . 
Upon the basis of the above and foregoing Findings of.Fa& and 

Conclusion of Law, the Board m&es and issues the fo:llowing 

'CERTIFICATION AND !ORDER 

IT IS REREBY'CERTIFIfCD that the conditions precedent to the 

inltlatt;ion of fact finding required In Section 1ll.m [4) of the 

Wlscqnsin Statutes an respect to the negotiation between the 

Shawqno County Highway Employees Union, Zocal 1520, AFSCME, AFZ- 

CIO, and Shawarib County have been met. 

IT IS ORDERED that fact finding be initiated for the purpose 

of recommending a solution to the dispute etistlng between the 

Petitioner and Shawano County. 

NOW, THEREFORE, the Wisconsin Employment Relations Board does 

appoint Mr. Emmert L. Wingert, 'Edison, Wisconsfn as the fact 

finder to proceed forthwith In the matter pursuant to Section 

111.70 (4) (g) of.t.he Wisconsin Statutes, 

Oiven under our hands and seal at '. 
the City of Madison, Wlsoonsln t&La 
11th day of June, 1963. 

WISCONSIN EMPLOYMENT INLATIONS BOARD 

SEAL 

JfM Morris Slavneg / J 
Morris Slavney, &airman 

Artid Anderson'/s/ 
Arvld Anderson, CommPsslomer 
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STATE OF WXSCONSXM 

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS BOARD 

Zn the Matter of the Petition of 

SiHAWANO COIi?NTYHIGHWAYEMPLO!YEES 
lJrmN# LocAp 1520, AFsCm, AFL-CIO 

Lnvtilving Employes of 

i3IMUNO COVNTY, WISCONSIN8 
Employed in the HIGHWAY DBPARV 

MEZ4ORANDtJM ACCOM5?ARYXNff FXNDXN&J OF F&X?!, 
CONCLIJSKON OF LAW, CERTXFICATION OF RESULT3 .OF 

S!EWATION AND ORDER A-PPOIINTLNG FACT 'IXIX@DER 
“i- : 

‘. 

The Pe.t$t$oneF,aDleged that the parties were deadlocked after I, 
B ~~o~bleIpe@..,d..of ,negotiatiDn, and requested I@& Boa&-to . . 
Cond'U~t.an &nvestlgaM.on to detern$ne whether fact.%t%id$ng..&muBd 

be init%iat$ and to.l.c.ertify to the partiee the results of such I 6' . 
investlgatio+ During the course of &tIne hewing the parttes 

entered Ctnbo a stipulatlan to tM effect ithait they were deadlocked 

over the +~ues PndZcated ?&n the F&nd&ngs of Fmt, The District 
Attorney, on behalf oQ the I41J~~cipa.l Etiployer,mg~e18 that M+oe 

,: 
the Municipal Employer has a&oDted a fac& fIndIng gmceduz-e in :. 

suRmt&ttial compliance wi,th ;$e&ion 31'1.70, iwiscons~ Statutes, 

the Wisconsin Employment Rel;atlons Bawd hxts only the authority to 

certify the fact t,hatt, a deadJock exists and refer armne to the 

Shewano County Faot.Finding Commissibn for the appo%Mment, of a ,'7 

fact flLnder by the latter body. 

Counsel for,.the Petitioner contends ,tha% t$e Ordiraance eat&b-: 

lkshing the County F;act Finding Commission is not ~UTI conrpU.anoe 

with Section lll.'iV., Maconoin Stalt;utes., @z&e the personnel (' 

thereon are selected unilaterally by repre;sentatives of the . - 
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'Municipal Employer, and that therefore the neutrality contemplated 

in Section 111.70 does not exist sZulce the control of the Commls- 

sion and Its procedures lie in the hands of the Municipal EqplQyer. 

Petitioner's Counsel further con-tends that under such cimmnstances 

It would be difficult for the County Fast Funding Commission to '_ : 

make a determination finding the Municipal Employer, wN;ch agency 

was responsible for their appointment, uas not bargaining in good 

faith, one of the conditions which lcould lea&to.fact fAndiir& 

While Section 111.70 (4) (mf provides that the tlrliscoerrsin 

Employment Relations Board shall not initiate fact finding im 

cases where a municipal employer, through ordinance or qotherwise, 

has established flTact findi.rag procedures substantially in 

compliance with &he statute,.ue are certain that such prwisi~~~ 

does not permit rthe Municipal Employer to control fact find- 

procedures by unilaterally designating the fabt finding ooTi;ssion, 

either to conduclt a fact $inding investQa$i~on and/or to ;appolt;nt 

the factfinder, In an opinion In this regard our Attomey 

general has stated in part as follows Y 3 -. 
n2. Whether the looal tfact7finding procedurer may 

include the steps 
F 

to the fact-finding ills 
questionable. Unless he local procedures established 
by the employer under sec. 111,.76 (4) (m) are agreed 
upon between employer a@ employee.s, the agency charged : 
with determining whether fact-Piadhng slhould take p.lace 
would be one of the parties to the dispute, or &n agemy. 
designated by iL 

"It seems unlikely that the legisleture &ended 
that one party %o the dispute, 0~ an agency representing 
it, should determine whether the cond%tlox&s precedent to 
fact-finding exist as e-rated in sec. 131,70 (4) .(e),. 

"One of the masons for desi;@;nation of the board to 
determine whether such conditions sex&St i& to in&tie thati 
the decision shall not Peat with ehtRx!r of Che pqrlt;ies to 
the dispute. 

"Leaving open the question tihether a local plan 
might in any circumstanoe, substitute a local agemy for 

r/ 51'O.A.G. 90, 5-B-62. 
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the WYsconsln E3@oyment Relations Board to ,detemxLne 
wh&heP the oonditions to PnZtiaite fact-f%nding have 
been met, Pt seems clear the procedures would not-be 
*subB~ar3tially* iti: compliance with the state plan 18 
they left any detemitiation $0 one of the pa&l,es to the 
dls’gmte, par?ticuXarZy when one of the questions is 
whether that party CaYXed to bargain in good faith. 1 

“3. DeslgnatJ-sn of the board to make the prelti- 
tiaky investigatUn also evidences a legislative intent 
that the determinatksn whether fact-findis should ensue 
should be based on a unikorm~y amlied state-wide 
standard pather than rupon varying local pra&ices, The 
statutory standards- enumerated fn sec. Ill.70 (4) 33) 

_ 

are of a specialized nature dealt with frequently by the I 
board, buti more rarely by local agencies." 

While .the Attdrney‘Qene~a1% Oplnjlorn is primarily dIrected *to ' 

the mttep'of investlgz&lon as to whether conditions appropriate ’ 

for fact %Lnding exist; we me sat8sfUd that the same &es% of 

neutralltyLshou9d apply to the agency appointing the fact find& 

The Iizgi~fatur~9s &pp~oVal,oif~the fact firrding pmcedure hs ” “’ 

premised, ,ln our v!Le~, on the idea that the :recomenda#tons of t!h@- 

fact finder, if”wel.2 reasoned8 my be accepted by the pa&iea or' 

at least,fwm the basis for ,a solution to %heir Uspute. 

~E.faat ftndfng bomM.ss.%ons,, snd tihe fast finders appointed I 

by them, lack 'fieutrality Yt Bs uare&tistlc to expect that there 

will be any reasonable chance that the fact findera* mcomenda-” L 

tions wil&‘Ixave any beneficial effe,ct an the reso%utLon of the 

dispute. Thus the fact Ihag procedure M&her thar'sezM.ng as“& 

mean8 for the sollution of't& Xnini&pal employer-enqiloye d3spiites I 

could beoome a devilce for..defeatPng-the purpose of the statut& to 

enoourage the resoilutfon of smp&S~@~~emplo~ differences by collec- ;" 

tlve oon9%rences and negotiations. QUP expw%!.ence with oo?lleclt;Xve 

bargaining procedures convbncas us that the neutrality or the f&c% Y 

finger $JUS~ as the neutrality iof ‘a nK?diator COP arbitxktor is’ 

critical as to whether such aervloes wn ‘be useful fn Pesolvi&~ 

emp&qe disputes; 

Itn reakhUp{ the conclusion thqt I0rdlnance No. 32 is not in 
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substantial compliance ,with the statute, we wish to m&t&e It clear 

that we ore no% oppose4 60 t3vz appointment ,of fact finders by 

agencies aother than the Wsconaln Employment Relations IBoard, If 

scald appo%nUents are nolt; In any my emtx+olled bqy rqpresentatives 

of either paaoty to the .dispute. The League, of WLaconsin PkmLcip~- 

iMe has proporsed 8 procedure forr its members x&ereb:$ the repre- 

sentall;Pves of both the munfcl;pal employer and the municipal 

empltoyes attempt to mut~lly sgree on the aeleet%on of a thiad 

lmp&tial person to act as ctilrman of a three-member fact finding 

panel and that&’ s&3 repreaentat%ves are unab&e to agree on the -' 

third party,said third pmty shall be named by the American 

ArbltratWn Ass~ciatlon. Th5.s procedure far the sellectZon of s,: 

third pa&y, in otiz! opl&qn, meets the neutrality requireEn% and 

therefore Is acceptable. 

It Is !intemMxl.ng to note that .OrdPnance.No. 32 sstabllshes 

$9 a8 the per diem rate to be paid to any fact.'flnder e.ppa.inrted 

by the County Fact Finding CIommlssfton. The Board's rules pmtide 

& fee of $19 per #day i?or hewang and $100 per da,y BA p&para’tion. 

The Boardk schedule was adopted from 8 minimum bar schedule Fair, -* 
two reaaQn8,* The Board desires to attract qualified md 

experienced individuals to serve a8 i%kct findem and .is deter- 

mined to appoint men of lexpekenoe. judgment and knowledge of' 

laborrelat2ons. We aLss ba:lbave khat bract fQ&Wg fees s’hotild 

not be SO nominal .as to lencourage the frivolous use of the 

procedure on the petitlm of either party to the proaeediqg. We 

are of the opln3.m that ,the Boardrs'fee schedule lenccurages the 

parties to munfcipal empIlLoyer-(employe dfsputes to resolve their 

differences Pn collective conferences and nsgotlationa. 

The Bsard concludes that Crdlnance No. 32 of the Hunlclpal 

Earployer &s 1108; in subst&ntWl. compliance with Sectfan 112.70, ." 

Wisconsin SWtutes, and %hereEore the Beard shall appoint the 
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fact finder and doers hereby appirnt Mr. Emnert IL. Wingert of 

MadPson, 'ltJ88consin, a former Ju23ticie 3f tkv3 Wisoonsin Sqmemf2 

Cm& to serve 88 SL fact finder in th%s &Isp&ts. 

II&ted at Madlaon, Wl~clorrefn tMs 11th day of &me,, 1963. 

BTifSCrn§IN EwEom m3LATP0NS BohFm 

l3y Morris Slavnes / / 
.Morrirr Slavney, &kaYrmm 

Amid .Wnderson /s/ 
Arvld Anderson, Commiei3~oner 
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