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- STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS BOARD
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in the Matter of the Petition of

SHAWANO COUNTY HIGHWAY EMPLOYEES

UNION, LOCAL 1520, AFSCME, AFL~-CIO Case IT

No. 9061 FF-12

Involving Employes of Decision No, 6388

SHAWANO COUNTY, WISCONSIN,
Employed in the HIGHWAY DEPARTMENT
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Appearances :
Lawton & Cates, Attorneys at Law, by Mr. John Lawton for the
' Petltioner,
Mr, Michsel G. Eberlein, District Attorney, for the Municipal
- Employer.

+  FINDINGS OF FACT, CONCLUSION OP LAW,
CERTIFICATION OF RESULTS OF INVESTIGATION
CRDER APPOINTING FACT FINDER ,

Shawanc County Highway Employees Union, Local 1520, AFSGME,
A¥L~CIO, having petltloned the Wisconsin Employment Relations
Board to initlate fact finding pursﬁant to Section 111,70 of .the
Wisconsin Statutes on behalf of certain employes of Shawano County.
and the Board having conducted a hearing on such petition at the
Shawano Countvy Court House, Sﬂawano, Wisconsin on April 3, 1963,
Commissioner Arvld Anderson being present; and the Board having
considered the evidence and arguments of Counsel and being fully
adv;sed in the premises, makes and files the followling Findings of
Faet, Cppclhéion of Law, Certification and Order Appointing Fact
Finder; |

FINDINGS OF FACT
1. That Shawaho-County Highway Employees Union, Iocal 1520,

AFSCME, AFL-CIO, hereinafter referred to as the Petitioner, is a

labor organization whose business representative, Robert W,
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Swanson, resides at 129 North Meade Street, Appleton, Wisconsin,

2. That the County of Shawano, hereinafter referred to as
the Municipal Employer, is a County located in the State of
Wisconsin having 1ts offices at the County Court House, Shawano,
Wisconsin,

3. That on September 10, 1962 following an election con-
ducted pursuant to Section 111,70, Wisconsin Statutes, the
Wisconsin Employment Relations Board certified the Petitioner as
the exclusive bargaining representative for all employes employed
by the ﬁnnicipal Employer in 1ts Highway Department, excluding
supervisofy and office personnel, .

4, That commencing in October 1962 the Petitioner and the
Munlcipal Employer; the latter being represented by the Advisory
Committee of its Countj Board, engaged in a number of collective
conferences regarding wages, hours and conditions of employment of
sald Highway Department employes; that following several meetings
the partles remalned in deadlock with respect to the following
demands of the Petitiloner:

(a) a reduction of the work week to a uniform schedule

of 45 hours; , |
(v) payment of 50% of health 1nsurance premium by the
' Municipal Employer;
(c)‘.a'gr;evance and arbitration procedure; and

(d) a reduction of any agreement to writing.

''5. "’ That on October 31, 1962 the Municipsl Employer by its
County Board adopted a loéal ordinance, 1dent1fied as Ordinance
No. 31, wherein 1t established a procedure for the presentation,
consideration and determination of employe requests relating to
‘wages,'houré‘and conditions of employment of employes of the

Municipal Eﬁployer, and further establishing the bargaining
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procedure to be followed by an Advisory COmmittee as the represen-
tative of the Municipal Employer.

6., That also on October 31, 1962 the Municipal Employer, by
its County Board, adopted Ordinance No., 32, providing for the
establishment of a County Fact Finding Commission, consisting of
three members, who were not affiliated with any county or municipal
employer, to be appointed by the County Board Chairman, who also at
present is the Chalrman of the Advisory Committee of the County
Board and subJect to the confirmation of theCounty Board at é per
'dieﬁ compensation not to exceed $12; that sald County Fact Finding
Commlasion was created for the purpose of establishing a local
forum whére petitions to initiate fact finding pursuant tb Section:
111,70, Wisconsin Statutes, could be processed, from the filing of
the .petition, through the.investigatioh, the cert;fication of the
results thereof, and the sppointment of a fact finder, as well as
rules governing the procedure of the County Fact Finding Commission.
and fact finders appointed thereby; that said Ordinance furtger
provides that the funds for the transaction of the business of the
County Fact Finding Commission, ifs quarters, office supplies,
postage and stenographlc services shall be provided by the Municilpal
Employer or paid for out of funds furnished by the Municipal
'Empioyer; that the Ordinanqe authorizes the County FactAFinding
Conmission to select a panei of persons residing in Shawano County, o
who are not affiliated with any municibal employer or municipal
employe organization, to serve as fact finders at a per diem com~
pensation of $9 and ordinary expenses 1ncurred for travel, meals,
room and other necessary expenses,

T That since the members of ‘the County Faet Finding Commis~
sion are unilaterally appointed by the County Board Chairman, who
as Chairman of tﬁe Adwisory Commithee is the chief representatlve
and spokesman for the Municipal Employer, especially in 1ts confer-
ences and negotiations with the Petitioner, as the bargaining
representatives of the Municipal Employer'!s Highway Department
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employes, the members of the County Fact Finding Commission cannot
conduct their function in the manner contemplated by Section 111,70
of the Wisconsin Statutes.
Upon the basis of the above and foregoing Findings of Fact,
the Board makes the following
CONCLUSION OF LAW .

1. That Ordinance No. 32, adopted by Shawano County on
October 31, 1962, pertaining to fact finding proceedings in
municipal employment relations, is not in substantial compliance
with subchapter IV of Chapter 111, Wisconsin Statutes.

Upon the basls of the above and foregoing Findings of Fact and
Conclusion of Law, the Board makes and issues the following

CERTIFICATION AND ORDER
IT IS HEREBY CERTIFIED that the conditions precedent to the

initiation of fact finding required in Section 111.70 (4) of the
Wisconsin Statutes in reépect to the negotiation between the
Shawano County Highway Employees Union, Kocal 1520, AFSCME, AFL-
CIO, and Shawano County have been met.

IT IS ORDERED that fact finding be initiated for the purpose
of recommending a solution to the dispute ex;sting between the
Petitioner and Shawano County.

NOW, THEREFORE, the Wisconsin Employment Relations Board does
appoint Mr. Emmert L. Wingeft,'Madison, Wisconsin as the fact
finder to proceed forthwith in the matter pursuant to Section
111,70 (4) (g) of the Wisconsin Statutes,

Given under our hands and seal at:
the City of Msdison, Wisconsin this
11th day of June, 1963,

WISCONSIN EMPLOYMENT RELATIONS BOARD

By Morris Slavne 8
Morris Slavney, Chairman

SEAL ‘ J. E, Fitegibbon /s/
. Fltzgibbon, Coammissioner

‘Arvid Anderson /s/

Arvid@ Anderson, Commissioner
b, No. 6388
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MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
cong%gg;§§;§E:;Ez::§E3iiﬁ%g§§i§§:§§:§§§§§E§pr
GATION AND ORDER APPOINTING FACT FINDER
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The Pet;tigner.allegeé that the parties were deadlocked after
a reasonablglpgpgggfpf'negqtiation‘and requested bhe”Boafﬁwﬁd
conduct an investigakion to determine whether‘fact.fiﬁdinéushould
be initlated and to certify to the parties the results of such
1nvestigatiop. Durimg the course of the hearing the parties |
entered into a stipulation to the effect that they were deadlocked -
over the issues indicated in the Findings of Fact., The District
Attorney, on behalf of the Minlcipal Employer, argues that since
the Munlicipal Employer has aﬂbﬁged a fact finding procedure 1n
substantial complisnce with Seetion 111,70, Wisconsin Statutes,
the Wisconsin Employment Relations Board has only the authorlty to
certify the fact that a deadlock exisﬁs and refer same to the
Shawano County Facttﬂinding'Commissién for the appbintmenttof a
fact finder by the latter body.

Counsel for the Petitioner contends that the Ordinance estab-
lishing the County Fact Finding Commission ms‘not in compliance
with Section 111,76; Wisconsin Statutes, Biﬁce éhe personnel

thereon are selected unilaterally by representatiwves of the
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Municipal Employer, and that therefore the neutrality contemplated
in Section 111.70 does not exist since the control of the Commis-
slon and 1its procedures lie in the hands of the Municipal Employer,

Petitlonerts Counsel further contends that under such circumstances
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While Section 111,70 (4) (m) provides that the Wisconsin
Employment Relations Board shall not initiate fact finding in

3
@
[+
i
3
frde
(7]
| aad
a3
[+
)
[1:3
3
3
o
Q
)
o
3

has established fact finding procedures substantially in

compliance with thé statute, we are certain that such provision-
does not permi@ the Munleipal Employer to control fact finding
procedures by unilaterally designating the fact finding commission,
elther to conduct a fact finding investigation and/or to appoint
the fact finder. In an opinion in this regard our Attorney
Generai‘has stated in part as followslz

"2, Whether the local tfact-finding procedure! may
include the steps preliminary %o the fact-finding 1=
questionable. Unless the local procedures established
by the employer under sec. 111.70 {4) (m) are agreed
upon between employer and employees, the agency charged
with determining whether fact-finding should take place
would be one of the parties to the dispute, or an agency.
designated by 1it.

"It seems unlikely that the legislesture intended
that one party to the dispute, or an agency representing
it, should determine whether the conditions precedent to
fact-finding exist as enumerated in sec. 111,70 (4) [e).

"One of the reasons for designation of the board to
determine whether such condlitions exist 1s to insure that
the decision shall not rest with either of the partlies to
the dispute.

"Leaving open the question whether a local plan
might in any circumstance, -substitute a local agency for

1/ 51 0.A.G. 90, 5-18-62.
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the Wisconsin Employment Relations Board to determine

whether the conditions to initiate fact~finding have

been met, it seems clear the procedures would not be
tsubstantially'! in compliance with the state plan if
they left any determination to one of the parties to the
dispute, particularly when one of the questions 1s
whether that party falled to bargaln in good faith,

"3, Designation of the board to make the prelim-
inary investigation alsc evidences a legislative intent
that the determination whether fact-finding should ensue
should be based on a uniformly applled state-wide
standard rather than upon varying local practices. The
statutory standards enumerated in sec. 111,70 (4) (3)
are of a speclalized nature dealt with frequently by the
board, but more rarely by local agencies."

While -the Attorney General's Opinion is primarily directed to =
the matter of investigation as to whether conditions appropriate
for fact finding exist, we are satisfied that the same btest of
neutrality -should apply to the agency appointing the fact finder,
The Iegislature®s epproval of the fact finding procedure is
premised, in our view, on the idea that the recommendations of the
fact finder, 1 well reasoned, may be accepted by the partles or
at least form the basls for & solution to theirhdispute. ’

 If faet finding commisslons, and tte fact finders appointed
by them, lack neutrality it is unrealistic to expect that there
wlll be any reasonable chance that the fact finders!? recomnenda-
tions will have any beneficlal effect on the resolution of the
dispute. Thus the fact finding procedure rather than serving as a
means for the solution of the municipal employer-employe dlsputes
could become a device for defeating the purrose of the statuﬁe to
encourage the resolution of employer~employe differences by collec~
tive conferences and negotiations, Our experlience with collective
bargainling procedures convinces us that the neutrality of the fact
finﬂer;&ust as the neutrality of a mediator or arbitrator is’
eritical as to whether such services can be useful in resolving
employe disputes.

In reaching the conclusicn that Ordinance No. 32 18 not in
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substantial compllance with the statute, we wish to make it clear
that we are not opposed %o the appointment of fact finders by
agencles other than the Wisconsin Employment Relations Board, 1if
sald appointments are not in any way controlled by representatives
of elither party to the dispute., The League of Wisconsin Municipal-
ities has proposed a procedurs for its members whereby the repre-
senbatives of both the municipal employer and the municibal
employes attempt to mutually agree on the selection of a third
impart%al person to act &s chairman of a three-member fact finding
panel and that,if saiﬁ representatives are unable tec agree on the
third party,sald third party shall be named by the American
Arbitration Association. This procedure for the selection of & -
third partj; in our opinion, meets the neutrality requirement and
- therefore 1s acceptable,

It 1s interesting to note that Ordinance. No. 32 establishes
$9 as the per diem rate to be raid to any factffinder appointed
by the Counbty Fact Finding Commission., The Board!s rules provide
a fee of $150 per day for hearing and $100 per day in preparation.
The Board's schedule was aéopted from & minlmum bar schedule for
two reasons. The Board desires to attract gualified and
experienced individuals to serve as fact finders and is deter-
mined to appoint men of expefienee, Judgment and knowledge of
labor relations. We also believe that fact find;ng fees shou1&
not be so nominal as te encourage the frivolous use of the
procedure on the petition of either party to the proceeding. We
are of the opinion that the Baard's'fee schedule encourages the
parties to municipal employer-employe disputes to resolve their
differences in collective conferences and negotiations,

The Board concludes that Ordinance No, 32 of the Municipal
Employer is not in substantlal compliance with Sectian 111.70,
Wisconsin Statﬁtes, and therefore the Board shall appoint the
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fact finder and does hereby appoint Mr. Emmert L. Wingert of
Madison, Wisconsin, a former Justice of the Wisconsin Supreme
Court, to serwve as a fact finder in this dlspute.
Dated at Madison, Wisconsin this 1llth day of June, 1963.
WISCONSIN EMPLOYMENT RELATIONS BOARD

By Morris Slawvney /s/
Morris Slawvney, Chalirman

J, E, Pitzgibbon /s/
. E, Fitzglibbon, Commissioner

Arvid Anderson /s/ ,
Arvid Anderson, Commissloner
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