STATE OF W SCONSI N
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In the Matter of the Petition of
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I nvol vi ng Certain Enpl oyes of
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Appear ances:

M. Philip H Deger, Personnel Nanager, Portage County, 1516 Church
Street, Stevens Point, Wsconsin 54481, appearing on behalf of the
County.

M. David Wite, Staff Representative, Wsconsin Council 40, AFSCME,

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

On Cctober 19, 1989, Portage County, hereinafter the County, filed a
petition with the Wsconsin Enploynent Relations Commi ssion requesting the
Conmission to clarify a bargaining unit of municipal enployes by excluding the
position of Accounting Specialist. Scheduling in the natter was held in
abeyance pursuant to the request of the County. On May 23, 1990, the
Conmi ssion was requested to schedule the matter for hearing. On July 18, 1990,
t he Conmi ssi on,
by Exam ner Coleen A Burns, a nenber of the Conmission's staff, scheduled a
hearing on the petition. Hearing on the petition was held on Septenber 5,
1990, in Stevens Point, Wsconsin. The record was closed on Novenber 8, 1990,
upon conpletion of the post-hearing briefing schedule. Being fully advised in
the prem ses, the Comm ssion nakes and issues the foll ow ng

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCVE, AFL-CIQ and its affiliated Portage
County Courthouse, Health Care Center, Departnent of Community Human Services
and Library System Enployees, Local 348, AFSCME, AFL-CIO  hereinafter
collectively referred to as the Union, are |abor organizations with offices
| ocated at 1203 WIshire Place, Waukesha, W sconsin.

2. Portage County, hereinafter the County, is a nunicipal enployer
with offices at 1516 Church Street, Stevens Point, Wsconsin 54481.

3. On Septenber 26, 1963, the Commi ssion issued Decision No. 6478
wherein it certified the Union as the exclusive «collective bargaining
representative of "all enployes of the County, excluding elected officials,
supervi sory personnel and |aw enforcenent personnel". On June 29, 1981, the

Conmi ssi on issued Decision No. 18792 in which it amended the description of the
bargai ning unit represented by the Union as foll ows:

all regular full-tinme non-professional enployes in the
enploy of Portage County in its GCourthouse, County
Honme, and Departnent of Community Services, but
excluding professional enployes, |licensed practical
nurses, summer, seasonal, tenporary and part-tine
enpl oyes, enployes included in other bargaining units,
confidential, supervisory, and nmanagerial enpl oyes.

On Novenber 11, 1981, the Conmission issued Decision No. 18792-C in which it
amended the description of the bargaining unit represented by the Union as
fol | ows:

all regular full-tinme non-professional enployes in the
enploy of Portage County in its GCourthouse, County
Hone, and Departnment of Community Human Services, and
Li brary System but excluding professional enployes,
licensed practical nurses, summer, seasonal, tenporary
and part-time enployes, enployes included in other
bar gai ni ng units, confidential, supervi sory and
manageri al enpl oyes.

On February 19, 1985, the Comm ssion issued Decision No. 22235 in which the
Conmi ssion anmended the description of the bargaining unit represented by the
Union as foll ows:

all regular full-tine and regular part-tine non-
prof essional enployes in the enploy of Portage County
in its Courthouse, County Hone, and Department of
Community Human Services and Library, excluding craft,
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prof essi onal, supervisory, managerial and confidenti al
enpl oyes and enployes included in other bargaining
units.

The parties anended the description of the bargaining unit represented by the
Union when they adopted Article | of the parties' 1988-1989 collective
bar gai ni ng agreenent, wherein the County recognizes the Union as the sole and
excl usive bargaining agent for all regular full-tinme and regular part-tine non-
pr of essi onal enployes in the enploy of Portage County in its Courthouse, Health
Care Center, Departnment of Comunity Human Services, and Library, excluding
prof essi onal s, supervisory, managerial and confidential enployes, and enpl oyes

included in other bargaining units. Article | further recognizes that
"Courthouse enployes”, when used in the Agreement, includes the enployes
wor ki ng

at the Courthouse, Courthouse Annexes, and Senior Citizens Center.

4. On August 31, 1981, the Commission issued Decision No. 18792-B
wherein it certified the Ofice and Professional Enployees International Union
Local 95, AFL-CI O as the exclusive collective bargaining representative of all
regular full-time and all regular part-tinme professional enployes in the enploy
of Portage County in its Departnent of Conmunity Human Services, but excluding
all other enployes, as well as confidential, supervisory and nmanageri al
enployes. Article |I of the 1988-1989 collective bargaining agreenment between
the County and O fice and Professional Enployees International Union, Local 95,
AFL-Cl O recognizes Local 95 as the sole collective bargaining agent for all
regular full-tinme and regular part-time professional enployes of the Portage
County Community Human Services Departnment, Departnent on Aging, Registered
Nurses of the County Hone, and the Social Wrker of the County Hone, exclusive
of supervisory, managerial, confidential, clerical, limted-term federal
proj ect, namintenance and non- professi onal enpl oyes.

5. On Cctober 25, 1989, the County filed a unit clarification petition
with Conmission requesting that the position of Accounting Specialist be
excluded from the collective bargaining unit represented by the Union. At the
time of hearing, this position was occupied by Cathey LaHaye. The County,
contrary to the Union, naintains that the position of Accounting Specialist Is
appropriately excluded fromthe bargaining unit represented by the Union on the
basis that the position is supervisory, confidential, and/or professional.

6. Cat hey LaHaye has occupi ed the position of Accounting Specialist in
the County's Department of Business Administration since the position was
created in Septenber of 1989. Prior to that time, she was the Departnent's
Payrol | Accountant. There are two other enployes in the County's Departnment of
Busi ness Administration, i.e., Jerry dad, the Departnent Administrator, and
Col l ene Stevens, a Bookkeeper |II. Al of the enployes of the Business

Adm nistration Departnent are full-tinme enployes who nornally work within the
Busi ness Admi ni stration Departnent's normal work hours of 7:30 a.m to 4:30
p.m dad, who is the head of the Business Admi nistration Departnment, is not a
menber of any bargaining unit. LaHaye and Stevens are nenbers of the
bargai ning unit represented by the Union. Since the position was created in
Sept ember of 1989, the position of Accounting Specialist has had the follow ng
position description:

This position requires a thorough know edge of
muni ci pal accounting and budgeti ng. It requires the
ability to conprehend the financial accounting system
of all county departnents and relate that system to
operating budgets. Wrk is performed within the
guidelines established for the county accounting
system with the enployes expected to exercise
consi der abl e i ndependent judgenent in solving problens.

This enployee 1s the sole staff support to the
Busi ness Admi ni strat or for confidenti al
nmanagemnent/ uni on nmatters.

DESCRI PTI ON OF DUTI ES

Characteristic Duties & Responsibilities/Essential
Know edge & Abilities:

A MONI TOR THE COUNTY' S GENERAL LEDGER ACCOUNTI NG
SYSTEM
1. Mai ntain the chart of accounts.
2. Code, batch and input into the

conputer system journal entries and
appropriation entries. Audit manual
gener al checks and receipts for
pr oper distribution to gener al
| edger accounts. Reconcile the
conputer generated nmonth and input
error report to manually calcul ated
totals. Corrections are inputted to
produce a final nonth end budget and
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expense report.

3. Monitor and distribute financial
reports to departments and work with
those departnent staff nenbers on
speci al account i ng report
requirenents.

4. Direct and control the ongoing
reconciliation of numerous accounts
within the central accounting system
to ensure accuracy and to provide
detailed information.

B. COUNTY- W DE BUDGET PROCESS FUNCTI ON

1. Audi t al | sal ary and fringe
benefits.

2. Restate financial data when program
changes occur to provide meani ngful
conpari sons.

3. Assist the Budget Administrator in
the audit function of analyzing all
departnent budget requests to verify
conpl i ance of budget guidelines.

C. FI NANCI AL REPORTI NG FUNCTI ON

1. Assist the Business Administrator
with internal audit prograns for
nuner ous depart nents.

2. Conpiling financial reports using
raw financial data and programm ng
through the use of LOTUS software
for a vari ety of reports
particularly during t he budget
pr ocess.

3. Assist the Budget Administrator in

preparing a wide variety of conplex
financi al reports for state
agencies, restating data from the
county's accounting system to
conform wth different reporting
requi renents of the state agencies.
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D. | NSURANCE PROGRAM

1. Act as |'iaison with wor ker' s
conpensati on i nsurance carriers
reporting all initial <clains and
status of active clainants.

2. Process all worker's conpensation

claims for self-funded portion of
t he worker's conpensati on program

3. Audit worker's conpensation benefits
paid for lost wages and nedical
expenses by insurance carrier and
reconcile lost wages benefits to
payrol | records.

4. Act as liaison for general liability
program to ensure that conpleted
acci dent reports are subm tted
timely to insurance carriers.

E. SUPERVI SI ON
1. Directly involved in the interview
and hiring process of t he
Bookkeeper |1 position.
2. Closely supervise all work activity
of the Bookkeeper |1 position
3. Have the authority to discipline the
Bookkeeper Il position if necessary.
F. GENERAL ACTIVITY
1. Provide staff support to Business
Adm ni strat or in nmanagenent/ uni on
confidential matters.
2. Attend Finance Conmittee neetings.

KNOALEDCE, SKILLS AND ABI LI TI ES

Know edge of Worker's Conpensation |aw and
regul ations. D1, D2

Thor ough know edge of gover nnent a
accounting and budgeting principles and
procedures. Al-A4, Bl-B3, Cl-C3

Know edge  of payrol | pr ocedur es and
principles. Bl

Know edge  of conput er application to
general accounting and payroll systens.
Al, A3, Bl

Know edge of LOTUS software application
for compiling reports. Cl,

Ability to conpil e and anal yze
statistical, financi al and narrative
reports and summaries. A4, A5 C, D
Ability to conmmunicate effectively orally
and in witing. A4, A5, Cl1, D1, D4, E,
Ability to operate a conputer termna
with speed and accuracy. A3

Ability to operate a personal conputer. F
Ability to operate a calculator with speed
and accuracy. A B, C

QUALI FI CATI ONS

Accounting degree and/or equivalent work
experi ence.
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Si nce Stevens conmenced her position as Bookkeeper 11 on Cctober

has wor ked under the foll owing position description:

This enployee has the responsibility for
processi ng county-w de payr ol | and
processing county-w de general vouchers.
This enployee requires a broad know edge
of accounting systens chart of accounts.
This enpl oyee is closely supervised by the
Busi ness Adm nistration's Accounti ng
Speci al i st.

DESCRI PTI ON OF DUTI ES

18,

Characteristic Duties & Responsibilities/Essential
Know edge & Abilities

A

PAYROLL FUNCTI ON

1. This enployee audits payroll data
submitted outside department staff
for:

a. Verifies t ot al hour s
reported for
distribution of regular
hour s, hol i day,
overtine, etc.

b. Verification of
accounti ng codes to
distribute payrol |
expenses to pr oper

departnental budgets or
program account s.

2. Conputes changes to salary rates
ef fected by pronoti ons,
progressions, and new hires.

3. Communi cates with outside departnent
staff to inform them of their
payrol | errors.

4. | nput bi weekly, through the conputer

termnal, summarized payroll data
submtted by all departnents which
is wused to generate county-w de

payrol | .

5. Oiginates correcting adjustnents
and inputs into system prelimnary
payrol | run to pr oduce final
payrol | .

6. Mai nt ai ns conputerized mast er
enpl oynent record.

7. Direct responsibility for
reconciling all payroll tax accounts
and al so payrol | wi t hhol di ng
accounts within the county's general
accounting records. This function

requires the initiation of paynments
to proper agencies pertaining to

payr ol | t axes and payr ol |
wi t hhol di ngs; i.e., i ncone t ax
wi t hhol ding reports, social security
and retirenent reports, fringe

benefit wi t hhol di ngs and credit
uni on deducti ons.

1989, she
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B. GENERAL VOUCHER PROCESSI NG FUNCTI ON

1. Audit general vouchers for proper
docunent ati on, account
cl assification and anpunts.

2. Reconcile the conmputer generated
report with manually cal cul ated
total s.

3. Communicate with outside departnent

staff to inform them of their
voucher processing errors.

4. Handle inquiries from vendors and
out si de departnent staff.

5. Cont r ol and mai nt ai n a vendor
listing used for all general voucher
paynents.

C. SPECI AL ASSI GNIVENTS

1. Conpile a variety of financi a

reports as assigned.
D. GENERAL OFFI CE FUNCTI ON

1. Workload includes filing, typing,
phot ocopyi ng and t el ephone
answeri ng.

KNOALEDGE, SKILLS AND ABI LI TI ES:

Know edge  of payrol | principl es and
procedures. Al, A5
Know edge of muni ci pal accounti ng

principles and procedures. Al, B5

Know edge of state and federal wi thholding
regul ati ons and reporting requirenments. A7
Know edge of Wsconsin Retirenent Program
and reporting requirenments. A7

Know edge of union contracts. Al, A2

Know edge  of conput er application to
payroll matters and general accounting.
A4, A6

Ability to compile reports and naintain
conpl ete and accurate records. Cl

Ability to operate a conputer termnal
with speed and accuracy. A4, Bl, B2, B5
Ability to comunicate effectively, orally
and in witing. A3, B3, B4

Ability to operate a calculator with speed
and accuracy. A B, C

In addition to the above duties, LaHaye works closely with Bob Stanke, the
County's Safety Oficer, to nonitor accidents and devel op safety procedures.
At the tine of hearing, LaHaye and Stanke were developing a safety policy
nmanual . In preparing financial reports, LaHaye works under the direction and
supervi son of her supervisor, dad, who identifies the reports to be prepared
and provides LaHaye with guidelines to prepare the report. Frequently, LaHaye
is given a set of assunptions and requested to make projections on the basis of
t hese assunptions. The information which fornms the basis of the financial
reports prepared by LaHaye is contained in the County's financial records.
LaHaye does not determine the type of information which is maintained in the
County's financial records. In determining the chart of accounts, LaHaye
follows state guidelines establishing account nunbers for revenues and
expenditures. \When a Department has received a grant for a new program LaHaye
establ i shes new revenue and expense accounts. If it is an unusual program or
one that she is not famliar with, she seeks advice from d ad.

7. Prior to Septenber 1, 1989, LaHaye did not have any responsibility
for hiring County enployes. In Septenber of 1989, LaHaye was advi sed that she
would be responsible for hiring enployes within her Departnment. When the
County posted the vacancy for the Bookkeeper Il position currently occupied by
Stevens, two bargaining unit enployes signed the posting. LaHaye prepared a
list of questions for the applicant interviews and presented the list to the
Personnel Departnent for review as to legality. LaHaye and Lisa Jakusz, a
Personnel Departnent enploye, jointly interviewed the two enployes who signed
for the posting. Under the ternms of the Union's collective bargaining

agreenent, the County was required to offer the position to the nobst senior
applicant who qualified for the position. LaHaye determ ned that Stevens, the
nost senior applicant, was qualified and offered the position to Stevens. Wen
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LaHaye advised dad that she had extended the job offer to Stevens, d ad
indicated that he did not agree with LaHaye's decision. Stevens accepted the
of fer and has been working in the position since Cctober 18, 1989. LaHaye does
not have any responsibility for hiring any County enploye other than for the
position currently occupied by Stevens. 1In the Fall of 1989, LaHaye hired two
tenporary enployes. On May 11, 1990, upon conpletion of Steven's trial period,
LaHaye eval uated Stevens' work performance. LaHaye's eval uation of Stevens was
reviewed and signed by dad. LaHaye had the authority to determ ne whether or
not Stevens satisfactorily conpleted her trial period. The Busi ness
Admi ni stration Departnment does not have an annual eval uation process and LaHaye
has not evaluated any other County enploye. LaHaye will be evaluating Stevens
at the end of Stevens first year in the Bookkeeper Il position.

8. The Bookkeeper |l wage rate is established in the |abor contract
and LaHaye does not have authority to alter this wage rate. LaHaye considers
enploye transfers and lay-offs to be governed by the Union's collective

bar gai ni ng agreenent. LaHaye has been advised that she has authority to
di scipline Stevens, but has not had an occasion to do so. LaHaye does not
consider it necessary to obtain approval from any other County enploye prior to
exercising her disciplinary authority. LaHaye considers herself to have the
sanme disciplinary authority as any other imrediate supervisor, including the
authority to inpose verbal and witten reprinands, and recomrend suspensions
and di scharge. Prior to inposing discipline, LaHaye would consult with the

County Personnel Departnent to ensure that she conplied with applicable I|abor
contract provisions and/or County personnel policies. At the tine of hearing,
LaHaye did not have disciplinary authority over any County enploye other than
St evens.

9. If Stevens were to file a grievance, LaHaye would provide the
County's first step response to the grievance. LaHaye considers herself to be
Stevens' immedi ate supervisor and Stevens considers LaHaye to be her inmmediate
supervisor. At the tinme of hearing, LaHaye had a wage rate of $9.07 per hour
and Stevens had a wage rate of $7.88 per hour. LaHaye has authority to
authorize overtine for Stevens and has exercised this authority. I f LaHaye
were to be absent from work and there is a worker's conpensation claim which
nmust be filed, then Stevens would file the claim Stevens does not perform any
of LaHaye's other job responsibilities. LaHaye does not perform Stevens'
normal work duties unless Stevens is absent and there is a deadline which nust
be met. At the tine of hearing, LaHaye was training Stevens and estinated that
she devoted between 10 and 25% of her work time to supervising Stevens. Wen
Steven's training is conpleted, she should be able to performthe nmajority of
her duties, i.e., payroll and vouchers, with little direction from LaHaye.
LaHaye assigns work to Stevens when LaHaye observes that there is insufficient
work for Stevens and has authority to interrupt Stevens in the perfornmance of
her normal work duties to assign other work, but would not do so if Stevens
were working under a deadline. LaHaye is responsible for ensuring that an
enploye is present in her Department during its normal business hours. LaHaye
approves all of Stevens' requests for time off from work such as vacati ons and

sick |eave. Prior to approving Stevens' requests for time off, LaHaye may
check with Jad to determne if there are any special projects which require
Stevens' attendance. LaHaye has never had an occasion to deny Stevens'

requests for time off, but believes that she does have such authority. \Wile
G ad also has authority to authorize overtine for Stevens, he has not exercised
this authority. If LaHaye were absent from work, then dad would exercise
authority to approve Stevens' requests for time off from work. LaHaye has
authority to recommend that Stevens be pronoted or reclassified. Such a
recommendati on woul d be made to her supervisor, d ad.

10. LaHaye's Departnent works closely with the Finance Committee of the
County Board. On an annual basis, the Finance Committee neets wth the
Personnel Conmittee of the County Board to discuss wage and benefit guidelines.
This neeting is held in closed session. LaHaye does not attend the closed
session, but is aware of announcenents which are made in the open session.
d ad attends Departnent Head neetings. LaHaye has never attended any of the
Depart ment Head neeti ngs. When LaHaye noticed that the work schedule of the
Sheriff's Deputies resulted in the Deputies' owing time to the County, she
advised d ad and other County officials of the sane. LaHaye was present when
@ ad and/or enmployes of the County Personnel Departnent discussed the
possibility of negotiating a change in the schedule and the costs of such a

change. LaHaye was not involved in any closed session discussions with the
Personnel Committee or any County Board committee regarding changes in the
Deputies' schedul e. LaHaye has had discussions with representatives of the

Personnel Department concerning the need to standardize |[|anguage and/or
benefits

bet ween collective bargai ning agreenents. LaHaye has had these discussions
when she feels the language is cunbersone or has an adverse inpact on the
performance of her work duties. One such discussion involved the costs and
benefits of negotiating a change in the disability benefit contained in the
Sheriff's Deputies' collective bargaining agreenent. When a grievance was
filed by Sheriff's Departnment enpl oyes, the County Personnel Director contacted
LaHaye to ask how the County was paying overtine to the Sheriff's deputies and
whether or not such overtine included shift differential. As a result of
di scussions between dad, LaHaye and the Personnel Departnent, the County
devel oped a contract proposal to anend or elimnate shift differential |anguage
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and the disability pay fringe benefit for the Sheriff's Deputies. At tinmes,
LaHaye and other enployes of the Business Adm nistration Departnent are asked

to determine an enploye's wage and/or benefits. In responding to such
qguestions, Departnent enployes refer to the County's collective bargaining
agreement s. If LaHaye or another enploye of the Business Adninistration

Departnent decide that the contract |anguage is anbiguous, the Personnel
Department is requested to provide an interpretation. LaHaye has an Associate
Degree in Accounting from M d-State Technical College. Her course work at M d-
State Technical College included Accounting, Auditing, Accounting Systens,
Economi cs, Business Law and |nconme Tax. LaHaye has also taken a three-day
governnental accounting cl ass.

11. Jerry dad has been the County Business Admnistrator for
approxi mately 17 years. @ad did not participate in either the enploynent
interview for the Bookkeeper |l position occupied by Stevens or Stevens'
performance eval uation, but rather, delegated the responsibility for hiring a
Bookkeeper |1 and evaluating the Bookkeeper 1l to LaHaye. d ad devotes nore
than half his work tinme to meeting with commttees and ot her departnent heads.
During these neetings, dad is not available to supervise enployes in his
departnent. dad has requested, and the County Finance Committee has approved,

the reclassification of LaHaye's position to a salary |level of $22,676. d ad
has an Accounting degree from UWM I waukee, a Master's degree in Business
Adm nistration and is a Certified Public Accountant. Gad' s primary

responsibility is budget planning and preparation, floating bond issues and
advi sing nenbers of the County Board on financial matters. d ad devel ops the
County audit prograns and audit internal control systens. d ad has del egat ed
the responsibility to nonitor these programs to LaHaye. d ad and LaHaye neet
once a week. At these neetings, @ad identifies the projects to be conpleted
and gives LaHaye a deadline for conpleting these projects. LaHaye has the
discretion to performthe work herself or assign it to Stevens.

12. Cat hey LaHaye, the individual occupying the position of Accounting
Speci al i st, possesses and/or exercises supervisory authority in sufficient
conbi nati on and degree as to render her a supervisory enpl oye.

Based on the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

Cathey LaHaye, the individual occupying the position of Accounting
Specialist in the County's Departnment of Business Adnministration, is not a
muni ci pal enploye within the neaning of Sec. 111.70(1)(i), Stats., but rather
is a supervisory enploye within the neaning of Sec. 111.70(1)(o)(1), Stats.,
and, therefore, is appropriately excluded from the collective bargaining unit
represented by the Union.

ORDER CLARI FYI NG BARGAI NI NG UNI' T 1/

The position of Accounting Specialist, occupied at the time of hearing by
Cat hey LaHaye, shall be and hereby is excluded from the collective bargaining
unit set forth in Finding of Fact 3.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 14th day of February,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIiTiam K. Strycker, Conmm ssi oner
1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the

parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Commi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
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agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a
nonresident. If

(Footnote 1/ continues on page 10.)
(Footnote 1/ continues from page 9.)

Not e:

all parties stipulate and the court to which the parties desire to
transfer the proceedings agrees, the proceedings may be held in the
county designated by the parties. If 2 or nore petitions for review of
the sane decision are filed in different counties, the circuit judge for
the county in which a petition for review of the decision was first filed
shall determi ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's

interest,the facts showing that petitioner is a person aggrieved by
the decision, and the grounds specified in s. 227.57 wupon which
petitioner contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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PORTAGE COUNTY

MEMORANDUM ACCOVPANY! NG FI NDI NGS OF FACT,
CONCLUSI ON CF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

POSI TI ONS OF THE PARTI ES:

Count y:

The position of Accounting Specialist in the Business Admnistration
Department should be excluded from the collective bargaining unit represented
by the Union on the basis that the enploye occupying this position is a
supervi sory, confidential and/or professional enploye. The occupant of this
position, Cathey LaHaye, currently supervises one full-tine bargaining unit
enpl oye and has also hired and supervised tenporary enpl oyes on occasion. The
record establishes that LaHaye has authority to hire permanent and tenporary
enpl oyes, to direct and assign work, to change work schedules, to authorize
overtine work, to approve tine off requests, to evaluate and recogni ze enpl oye
performance, to discipline enployes, to recommend pronotion, transfer or
reclassification of enployes, and to orient and train enployes. The Departnent
Head, the Business Administrator, exercises the aforementioned supervisory
duties over the Bookkeeper Il only in the absence of the Accounting Specialist.
As the testinmony of the Business Adm nistrator establishes, he is out of the
office or otherw se unavailable well over half of his work tine and, therefore,

has effectively delegated daily office nanagenment, including supervision of
permanent bargaining unit, as well as tenporary enployes, to the Accounting
Speci al i st. As the record denmpnstrates, the Business Adnministrator did not
interfere with LaHaye's decision to hire the current Bookkeeper 11, although he
may have had sonme reservations about her decision to do so. The Accounting
Speci al i st devotes approximately 10 to 25% of her work time to supervisory
activities. The balance of her time is spent on professional accounting

duti es. The Accounting Specialist and Bookkeeper have few, if any duplicate
duties. Therefore, the Accounting Specialist cannot be considered to be a |ead
worker. The Accounting Specialist's salary is currently 15% greater than the
pay of the Bookkeeper 11. The Business Administrator and the County Finance
Conmi ttee have recommended an additional 20% position upgrade. |f approved by
the County Personnel Conmittee, the Accounting Specialist's salary wll be
conpar abl e to conparabl e County supervisory and professional positions.

The Accounting Specialist's formal education, as well as her continuing
education, permts her to act in a consulting/advisory/training role for
bargai ning unit enployes in the County. The Accounting Specialist is required

to have the know edge, skill, and ability customarily acquired through the type
of specialized educational instruction described in Sec. 111.70(1)(L)(1)(d),
St at s. The Accounting Specialist recalled that she had been previously

excluded from closed sessions of Personnel Finance Conmittee neetings where
col I ective bargai ni ng wage/ benefit objectives and strategy are discussed nerely
because she was within a bargaining unit position at the tine. The Accounting
Specialist has discussed, on several occasi ons, coll ective bargaining
objectives and alternative strategies with the County Personnel Director and/or
Busi ness Administrator. Although there has been no opportunity to do so, the
Accounting Specialist could represent the Business Admi nistrator at Departnent
Head neetings and, thus, be privy to confidential |abor relations matters.

Uni on:

The individual occupying the position of Accounting Specialist is not a
supervi sory, confidential, nor professional enploye. Careful review of the
evidence reveals that the individual in question is a lead worker and not a
super vi sor. Any supervisory responsibilities are limted to supervising an
activity, rather than an enploye. The Accounting Specialist spends a vast
majority of her work tinme performng non-supervisory work. The work perforned
by the Accounting Specialist does not involve the use of independent judgnent.

BACKGROUND:
The County seeks to exclude the position of Accounting Specialist in the

County's Departnment of Administration from the collective bargaining unit
represented by the Union on the basis that the individual occupying this
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position is a supervisory, confidential and/or professional enploye. The Union
denies that the enploye occupying the position of Accounting Specialist is a
supervi sory, confidential or professional enploye and nmaintains that the
enpl oye occupying this position is appropriately included in the bargaining
unit represented by the Union.

DI SCUSSI ON:
Section 111.70(1)(0)I, Stats., defines the term "supervisor" as foll ows:

... Any individual who has authority, in the interest
of the nunicipal enployer, to hire, transfer, suspend,
or lay off, recall, pronote, discharge, assign, reward
or discipline other enployes, or to adjust their
grievances or effectively to recommend such action, if
in connection with the foregoing the exercise of such
authority is not of a merely routine or clerica
nature, but requires the use of independent judgnent.

In determ ning supervisory status, the Commission gives consideration to the
followi ng factors:

1. The authority to effectively recomend the
hiring, pronotion, transfer, discipline or discharge of
enpl oyes;

2. The authority to direct and assign the

wor k force;

3. The nunber of enployes supervised, and the
number of other persons exercising greater, simlar or
| ess authority over the sane enpl oyes;

4, The level of pay, including an eval uation
of whether the supervisor is paid for his or her skills
or for his or her supervision of enployes;

5. Wet her the  supervisor is prinmarily
supervising an activity or is primarily supervising
enpl oyes;

6. Whet her the supervisor is a working

supervi sor or whether he or she spends a substantial
majority of his or her time supervising enployes; and

7. The armount of i ndependent j udgnent
exerci sed in the supervision of enployes. 2/

Not all of the above factors need be present for a position to be found
supervi sory. Rather, in each case, the inquiry is whether the factors are
present in sufficient conbination and degree to warrant the conclusion that the
enpl oye occupying the position is supervisory.

At the tinme of hearing, the position of Accounting Specialist in the
County's Departnent of Business Adm nistration was occupied by Cathey LaHaye.
LaHaye assuned the position at the tine the position was created in Septenber,
1989. Since assuming this position, LaHaye interviewed applicants for the
Departnment' s Bookkeeper |1 position and determ ned which applicant to hire. It
is true that a nenber of the Personnel Department was present at the interview

It was LaHaye, however, and not any enploye of the Personnel Departnent, who
made the decision to offer the Bookkeeper 1l position to Collene Stevens.
LaHaye al so hired two tenporary enployes in the Fall of 1989

The Business Administration Departnment Head, Jerry dad, did not
participate in the interview process. d ad accepted LaHaye's decision to offer
t he Bookkeeper 11 position to Collene Stevens despite the fact that he had
reservations concerning LaHaye's deci sion. W are satisfied that LaHaye has
effective authority to recommend hiring of County enployes and has exercised
this authority.

Wil e LaHaye has never had an occasion to discipline Stevens, she has
been advised that she has such authority and such authority is recognized in

LaHaye's position description. LaHaye does not need approval from any other
County enploye to issue verbal or witten warnings and could reconmend
suspensi on or discharge. However, prior to inposing discipline, she would

consult with the County Personnel Department to ensure that she conplied with
appl i cabl e I abor contract provisions and/or County personnel policies. W are
satisfied that LaHaye has authority to discipline and/or effectively recomrend
t he discipline of enployes.

2/ Portage County, Dec. No. 6478-D (WERC, 1/90); Town of Conover, Dec.
No. 24371-A (WERC, 7/87).
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LaHaye trained Stevens in her duties as Bookkeeper 11 and, upon
conpletion of Stevens' trial period, evaluated Stevens' work perfornance.
Wile dad reviewed and signed the evaluation, LaHaye had the authority to
determ ne whether or not Stevens had satisfactorily conpleted her trial period.

W are satisfied that LaHaye has authority to effectively recomend the
pronoti on of enpl oyes.

At the time of hearing, LaHaye had a wage rate of $9.07 per hour and
Stevens had a wage rate of $7.88 per hour. Al t hough many of Stevens' work
duties are performed on a routine basis and require little or no direction from
LaHaye, LaHaye has authority to assign additional work to Stevens as LaHaye

deems necessary and has exercised this authority. LaHaye has the
responsibility to ensure that an enploye is present in the Business
Adm ni stration Ofice during the office's normal business hours. Lahaye has

authority to authorize overtinme for Stevens and has exercised this authority.
Wile G ad also has authority to authorize overtine for Stevens, he has not
exercised this authority. Lahaye has authority to approve Steven's requests
for time off and has exercised this authority. Wile dad also has authority
to approve Stevens' requests for tine off, he would not exercise this authority
unl ess LaHaye were

absent from the office. Prior to approving Stevens' requests for tinme off,
LaHaye may check with Gad to determine whether he was contenplating any
speci al projects. Al t hough LaHaye has never had the occasion to deny any of
Steven's requests for tine off, she would do so if Stevens were needed at the
office. |If Stevens were to file a grievance, LaHaye woul d provide the County's
first step response to the grievance. I f LaHaye were absent from work and it
was necessary to file a workers' conpensation claim then Stevens would file
the claim O herwi se, Stevens does not perform any of LaHaye's job duties.
LaHaye does not perform any of Stevens' nornmal work duties unless Stevens is
absent and there is a deadline which nust be net.

Contrary to the argunent of the Union, LaHaye is not functioning as a

lead worker. W are satisfied that LaHaye has authority to direct and assign
the Departnent's Bookkeeper 1l and that LaHaye is prinmarily supervising the
Bookkeeper rather than the Bookkeeper's work activity. W are further

satisfied that LaHaye wutilizes independent judgnent in supervising the
Bookkeeper |I1.

At the tine of hearing, LaHaye was training Stevens and estimated that
she devoted between 10 and 25 per cent of her work tinme to supervising Stevens.
It nmay be true that, upon conpletion of Stevens' training, LaHaye's
supervisory responsibilities will not occupy a significant portion of LaHaye's
work tine. However, to the extent that Stevens requires supervision, it is
LaHaye, and not any other County enploye, who will provide this supervision.
W are persuaded that LaHaye exercises the indicia of supervisory status in
sufficient conmbination and degree to warrant the finding that she is a
supervi sory enpl oye. Accordingly, we have excluded the Accounting Specialist
position fromthe collective bargaining unit represented by the Union.

Having concluded that the position of Accounting Specialist in the
County's Departnent of Business Adnministration is appropriately excluded from
the collective bargaining unit represented by the Union on the basis that the
enpl oye occupying the position is a supervisory enploye, we need not address
the additional questions of whether she could also be excluded from the
bargaining unit on the basis that the she is a confidential and/or professional

enpl oye.
Dated at Madi son, Wsconsin this 14th day of February, 1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalrnman

Her man Torosi an /s/
Her man Tor osi an, Conmm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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