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On August 10, 1964, the Milwaukee Board of School Directors (here-
inafter "school board"), a municipal employer, presented a petition to
the Wisconsin Employment Relations Board, now known as the Wisconsin
Employment Relations Commission (WERC), for a declaratory ruling pursuant
to sec. 227.06, Stats. The queStion presented to the WERC was whether
a municipal employer, through collective bargaining, could grant certaln
privileges exclusively to the majority unlon representative of its
employees,

On December 3, 1964, before the petition was argued, the Milwaukee
Teachers' Union Local 252, an affiliate of the American Federation of
Teachers, A.F.L.-C.I.0. (herelnafter the "MTU"), filed a complaint
in a prohibited practices proceeding which, among other things, ralsed
the same question as the declaratory ruling case (the MTU represents
some employees of the school board, but it 1s not the majority union).
The WERC consolidated the prohibited practices case with the declaratory
ruling case for a hearing.

On February 19, 1964, following an election, the WERC certified the
Milwaukee Teachers' Education Assocation (hereinafter MTEA) as the
exclusive bargaining representative for certaln teaching employees of
the school board. Following this certification, negotiations transpired



between representatives of the school board and the MTEA.

On June 30, 1964, the school board, after reaching an agreement
with the MTEA, adopted certain procedures which directly affected the
school board's contact with minority union representatives:

"l. That communications addressed to the Board of School
Directors from a teachers' organization not officially certified
as the exclusive bargaining representative of the teachlng staff
be recelved at a regular meeting of the Board and referred to
the appropriate committee.

"2. That at the optlion of the committee, time be made
avallable at a meeting of the committee to hear individuals on
those matters in the communication which are not considered to
be subject to collective bargaining. Those matters in the com-
munication which are considered to be subject to collective
bargaining are to be referred directly to the Board's designated
bargaining representative and under no circumstances are they
to be the subject of a hearing before the committee. Speakers
are to appear as individuals and not as representatives of the
teachers' organization submitting the communication.

"3. That following the hearing, if any, unless the committee
takes some action, or unless it directs the Superintendent or
Secretary-Business Manager to prepare a report, the communicatlon be
placed on file."

On August 27, 1964, and on October 14, 1964, a representative of
the MTU (the minority union) attempted to speak on negotlable matters
at a public meeting of one of the committees of the school board. He
was denied the right to speak.l Certain other members of the public
who were not representatives of a minority union were permitted to
speak on negotiable matters.

Certain other questions arose during negotiations between the
school board and the MTEA. The school board wanted permission to grant
exclusive privileges to the MTEA as part of a total agreement package.
The propriety of granting exclusive privileges to the majority union
was apparently questioned, and the school board sought a declaratory
ruling from the WERC. Permission to grant the followlng privileges was
sought:

1 For purposes of clarifying the dispute, the minority union repre-
sentative at the October 14, 1964, committee meeting agreed that he
wanted to speak on a negotiable subject. The committee chairman ruled
that the representative could speak, as a representative of a minority
union, on non-negotiable subjects. If he wanted to speak on negotlable
subjects, he would be permitted to speak as an individual, but not as
a representative of a minority union. The minority unlon repre-
sentative declined to speak as an individual. The chairman pointed
out that this rule of the committee had been in effect since 1962
(at which time the MTU was the majority union representative).



(1) Exclusive checkoff of dues;?2

(2) Exclusive access to a list of newly-employed teachers and
their addresses; and

(3) Other exclusive privileges not involved in this appeal.3

The WERC solicited briefs from all the interested parties and
conducted a hearing of the total controversy on February 2, 1965.

The WERC's written decision was handed down on March 24, 1966.
The holdings were that denying a minority union representative the
right to be heard at a public meeting was a prohibited practice, that
granting exclusive access to a list of newly-acquired teachers was
not a prohibited practice unless the 1list was a public record, and that
granting exclusive checkoff was not a prohibited practice.

The MTU, the MTEA, and the school board all appealed to the circuit
court from portions of the WERC's ruling. Two separate appeals were
taken from the prohibited practices proceeding and one other appeal
was taken from the declaratory ruling proceeding. The three files were
docketed separately in the circuit court for Dane county. That explalns
why three separate cases are involved here. The circuit court consoli=-
dated the cases for trial. The judgments appealed from reversed in
part, modified in part and affirmed in part two decisions of the WERC.

The circuilt court, in its memorandum opinion of November 17,
1967 (as modified by an addendum opinion of February 29, 1968), deter-
mined that:

(1) A municipal employer could grant a dues checkoff to the majority
union, but that it would be a prohibited practice to grant exclusive
checkoff;

(2) The 14st of new teachers 1is a public record and the school
board could not deny access thereto to any citizen; and

(3) The school board could prevent a minority union representative
from speaking on negotlable matters at a public meeting.

The WERC has appealed from all three conclusions of the circuit
court as set out above. The MTU sekks a review of that determination
set out as No. 3 above. The MTEA has taken issue with the first and
second determinations as get out above.

2 A checkoff of dues is a deduction by the employer of the union dues
from an employee's wages. After the employer deducts the dues, they
are pald over to the union.

3 The other privileges involved were exclusive use of school bulletin
boards and teachers' in-school mallboxes for the distribution and
dissemination of literature, and the exclusive right to represent
teachers at all steps of a complaint procedure. The WERC's determination
on these other questions was affirmed by the circuit court and has
not been challenged in this appeal. Basically, the WERC's decision
held that the school board could grant the exclusive use of the
teachers' mallboxes and other physical facilities to the majority
representative when such use was necessary for the majority union
to perform its function as the exclusive bargaining agent. Insofar
as the use of the physical facilities of the school was related to
normal union activities, the school board was required to grant the
privileges to all labor organizations if they granted them to the
majority union.
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HANLEY, J. The following issues are presented in thls appeal:

(1) Is it a prohibited practice within the meaning of sec. 111.70
(3)(a), Stats., for a municipal employer and the certified exclusive repre-
sentative of 1ts employees to enter into an agreement for the exclusive
checkoff of dues;

(2) Is it a prohibited practice within the meaning of sec. 111.70
(3)(a), Stats., for the school board to deny a representative of a
minority union the right to speak on bargainable subjects at public
meetings of its vardous committees where the sole reason for such denial
is the representative's minority status;

(3) Is a municipal employer required to grant lists of new teachers
and other information concerning employees which are not public records
under sec. 14.90, Stats., to all organizations which elaim to represent
these employees?

We think that in addition to the above issues there 1is a preliminary
issue which must be considered which affects this entire matter. The
issue is whether the certified majority representative of an employee
union in municipal employment is the exclusive bargaining agent for all
the employees in that union. We shall considerthat issue first.

Majority Union Is Exclusive Bargailner -

Subch. IV of ch. 111, Stats., 1s intricately involved in this entire
controversy. The entire subchapter consists of one section, i.e.,
sec. 111.70. Basically, the section is concerned with the right of
municipal employees to organize and join labor organizations.

Sec. 111.70, Stats., was created by the Laws of 1959, ch. 509.
When enacted, no provision was made for the election of a majority union
representative. lHowever, the Laws of 1961, ch. 663, created sec.
111.70(4), Stats., which specified certaln procedures to be used in
determining the majority union representative.

Sec. 111.70 does not now specifically state, nor has it ever so
stated, that the majorlity union representative is the exclusive bargaining
representative for all the employees. Yet, all the parties to this appeal,
including the minority union, concede that it should be so interpreted
or there would be little point in having an election to determine the
majority union representative.

The situation was discussed in a recent article in the Wisconsin
Law Review:

"The statute as it presently exists does not expressly authorize
exclusive recognition. However, the Board [WERC] has certified unions
as exclusive representatives for the purpose of collective bargaining,
and municipal employers have recognized unions as exclusive representatives
of all employees within a particular unit. The statute lends 1tself to
a construction which supports the authority of the Board to certify
the majority representative as the exclusive representative...

"In 1961 the legislature granted the Board certain adminlstrative
powers which were not given in 1959. Section 111.70(4)(d) provides
that a union or the municipal employer may petition the Bpard to
conduct an election whenever a question arises between a municipal
employer and a labor union as to whether the union represents the
employees of the employer. The provision directs the Board to deter-
mine questions of representation by following, insofar as applicable, -
the proceedings outlined in sections 111.02(6) and 111.05 which govern
representation questions in private employment. Section 111.05(1)
provides that the representative chosen by the majority of the employees
in a collective bargaining unit shall be the exclusive representative
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of all the employees in such unit for purposes of collective bargaining.
Section 111.02(6) provides that the term 'collective bargaining unit'
shall mean all of the employees of one employer and then provides for

the creation of separate units. The Board has declided that section
111.70(4)(d), together with 111.05 and 111.02(6), authorizes certification
of exclusive representatives for purposes of collective bargaining."

1965 Wis. L. Rev. 671, 673-675.

The WERC's construction of sec. 111.70, Stats., was also approved
in the Marquette Law Review by Professor Reynolds C. Seitz:

"Although there have been some technical arguments to the effect
that the Wisconsin Statute did not provide for exclusive bargaining
with the organization held to represent the majority in an approprite
unit the Wisconsin Employment Relations Board has interpreted Section
111.70(4)(d) of the Act of so providing...." 49 Marq. L. Rev. 487, 496.

It should be noted in passing that while this court has never
specifically decided whether sec. 111.70 provides for exclusive repre-
sentation, by implication the court has approved such a construction.

In Milwaukee County Dist. Council v. Wis. E. R. Bd. (1964) 23 Wis.

2d 303, 304, 127 N. W. 2d 59, thils court entertained an action to review
the WERC's certification of the Milwaukee Garbage Collection Laborers
Independent Local Union as the

"...exclusive collective bargaining representative for city
employees in a particular bargaining unit..." (Emphasis supplied.)

The WERC's certification was approved without any comment concerning
its exclusiveness. Again in Joint School Dist. No. 8 v. Wis. E. R.
Board (1967), 37 Wis. 2d 483, 0§86, 155 N. W. 2d 78, this court referred
to Madison Teachers, Inc., as

"...the exclusive collective-bargaining representative of the
non-supervisory teachers employed by the school...”

No mention was made of the exclusive nature of the representation.

While 1t must be conceded that exclusivity was not an issue 1n the cases
clted above, the failure to object to the WERC's construction of sec.
111.70, Stats., amounts to a tacit approval.

Finally, there 1s another factor which should be considered.

"...the construction and interpretation of a statute adopted
by the administrative agency charged with the duty of applying the law
is entitled to great welght...." Cook v. Industrial Comm. (1966), 31
Wis. 24 232, 240, 142 N. W. 24 827,

The WERC has reasonably concluded that sec. 111.70, Stats.,
provides for the certification of the majority union as the exclusilve
bargainer. We approve of that construction.

Excluslive Checkoff

Sec. 111.70(3)(a) prohibits a municipal employer from

"l. Interfering with, restraining or coercing any municipal
employe in the exercise of the rights provided in sub. (2) [joining
or not joining a labor organization].

"2. Encouraging or discouraging membership in any labor organization
...by discrimination 1in regard to hiring, tenure or other terms or con-
ditions of employment."



Obviously, this section must be given a realistic construction.
An employer who recognizes the duly elected majority union representative
as the exclusive bargaining agent for all the employees has encouraged
membership in the majority union to a certain extent. That would hardly
be a prohibited practice. Thils distinction was both recognized and
discussed in the memorandum accompany the declaratory ruling of the
WERC in this case.

"Obviously any difference 1n treatment accorded to organizations
purporting to represent the employes of municipal employers opens the
door to a charge of discrimination.

"However, the fact that Section 111.70 allows distinctions to be
made between the rights of competing organizattons claiming to represent
municipal employes does not mean sald statute 1s per se unconstitutional.
As long as the basis for affording certain rights or withholding certain
rights to organizations in [sic] on a rational basis, the statute cannot
be said to be unconstitutional.

"Clearly there is a rational basis for affording certain privileges
to an organization representing a majority of the employes and for denying
the same privileges to a minority organization.

"Equal treatment to a minority organization, in some respects,
is not required after the majority representative has been established,
since Section 111.70(4)(d), (b) and (i) permit municipal employers
to make distinctions between an organization which represents a majority
of its employes and minority organizations. Therefore, certain rights
and benefits granted by the municipal employer to the exclusive repre-
sentative, and not to any minority representatives, would not constitute.
unlawful interference, restraint or coercion, or discrimination within
the meaning of Section 111.70(3).

"Those rights or benefits which are granted exclusively to the
majority representative, and thus denied to minority organilzations,
must In some rational manner be related to the functions of the majority
organization in its representative capacity, and must not be granted to
entrench such organization as the bargaining representative." (Emphasis
supplied.)

The emphasized portion of the last paragraph succinctly states
the proper test which should be applied in this area. It only remains
to be seen whether the WERC applied its own test in the matters at hand.

In discussing the propriety of exclusive checkoff, the WERC concluded:

"...While the check-off of dues 1in favor of the majority...is more
than a convenience to the organization involved, we do not consider an
exclusive check-off in favor of only the majority representative to
constitute any prohibited practice under Section 111.70. It 1is one of
the privileged acts of cooperation to which the majority representative
is entitled, if the municipal employer so desires, as a result of the
choice made by the majority of the employes 1n the collective bargaining
unit."

The WERC made no attempt to explain how the granting of exclusive
checkoff was rationallyrelated to the functioning of the majority
organization in its representative capacity; nor can we see any relation-
ship whatsoever. The sole and complete purpose of exclusive checkoff
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is self-perpetuation and entrenchment.t While a majority representative
may negotiate for checkoff, he 1s negotiating for all the employees,
and, 1if checkoff 1s granted for any, 1t must be granted for all.

While the interpretation given to an administrative agency's
interpretation of a statute is entitled to great welight, the constructio
of a statute 1s still a question of law and this court is not bound
by the agency's construction. Johnson v. Chemical Supply Co. (1968),

38 Wis. 2d 194, 156 N. W. 24 U55. We think an exclusive checkoff agree-
ment is a prohibited practice as a matter of law.

Refusal to Allow Minority Representative Speaking Privileges.

The minority union, MTU, complains that its representative was
denied the right to speak at a public meeting in vioclatlon of the
Wisconsin Constitution, and in violation of sec. 111.70(3)(a), Stats.,
(by the school board) and sec. 111.70(3)(b), Stats., (by the MTEA).

The Wisconsin Constitution provides in part:

Art. I, sec. 3: "Every person may freely speak, write and
publish his sentiments on all subjects, being responsible for the
abuse of that right, and no laws shall be passed to restrain or
abridge the liberty of speech..."

Art. I, Sec. U: "The right of the people peaceably to assemble,
to consult for the common good, and to petition the government, or any
department thereof, shall never be abridged."

In addition to the constitutional provisions, it 1is the stated
policy of the State of Wisconsin that:

",..the public is entitled to the fullest and most complete
information regarding the affairs of government as 1s compatible
with the conduct of governmental affairs and the transaction of govern-
mental business." Sec. 14.90(1), Stats.

The WERC concluded that the constitutional and statutory provislons
could best be satisfied by permitting minority union representatives
speaking privileges at public meetings. Thus the minority union had the
same privileges as every other citizen. In implementing this policy
decision, the WERC found that the school board committed the prohibited
practice of interfering with the free exerclse of employee rights 1in
violation of sec. 111.70(3)(a)l. Moreover, the MTEA (majority union)
by agreement with the school board on the policy which denied the
minority union the right to be heard, had itself committed the prohibite
practice of interfering with the rights of other employees in violation

4 Agreements which seek to perpetuate the majority representative are
often referred to as "union security" provisions. Most often "union
security" agreements require that employees in a given unit must
he mamhans anf the majmarity uninn to keen their jobs. Assembly Bill
389 (1965) would have authorized a municipal employer to enter into
a "unian seciritv'" aoreement. The Senate failed to override the



of sec. 111.70(3)(b)1.

The circult court reversed the WERC on the ground that a minority
union had no right to negotiate with the employer, and that if the
employer negotliated with the minority unibn, that in itself would be a
prohibited practice.

"For the employer to negotiate with the minority Union would be
a prohibited practice of interfering with, restraining or coercing
any municipal employee in the exercise of his rights to join or not
Join a union, and the penalty would be proceedings under ss. 111.07 to
prevent such prohibited practice.

L

"To permit the minority Union to negotiate wages and conditions
of employment in a public meeting would be far more reprehensible than
for the School Board to meet privately &nd to negotiate with the
minority Union, all of which of course would be a prohibitive practice
violative of ss.,111.70(3)(a)l."

All the parties to this case agree that a minority union cannot
negotiate with the employer. The minority union itself included the
followlng statement in its brief:

"The Commission [WERC] correctly recognized that a municipality
at least has some kind of obligation to negotiate with the majority
union, but none to negotiate with a minority union....More accurately,

the municipality 1s prohibited from negotiating with a minority union..

Although the partles to this case all agree that the minority
union cannot negotiate with the employer, they do not all agree
that a statement at a public meeting is "negotiating."

The WERC stated in its memorandum that

"An appearance at a public hearing on the budget i1s not to be
equated with collective bargaining in public employment...."

In its brief the WERC contends that

"...a statement of position at a public meeting is not to be
equated with negotiations..."

The MTEA, on the other hand, feels that a discussion at a public
meeting 1is indeed "negotiating."

"...the only difference between negotiating with the minority
at the bargaining table or in negotiating with it at a public meeting
1s one of degree, the degree of interference with the rights of the
majority."

Quite obviously, the determination of this issue turns on the
interpretation given to "negotiating."

"Negotiate" is defined in Webster's New International Dictilonary
(3rd ed.) as

"... 1: to communicate or confer with another so as to arrive
at the settlement of some matter: meet with another so as to arrive
through discussion at some kind of agreement or compromise about
something: come to terms esp. in state matters by meetings and
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discussions..."

If this case involved solely the giving of a position statement
at an ordlnary meeting of a public body, we would have some diffi-
culty in labeling the conduct "negotiating." But there 1is an additional
factor involved here.

Sec. 14.90, Stats. (the Anti-Secrecy Act) provides that no
formal action of any kind shall be introduced, deliberated upon or
adopted at any closed executive session or closed meeting of any
state and local governing and administrative bodies. Certain excep-
tions are provided to that act.

An attorney general's opinion (54 Op. Atty. Gen. (1965)} .Introduction,
vi) found one of the exceptions sufficiently broad to cover the
negotiations between a municipality and a labor organization. However,
it is clear that the formal introduction, deliberation and adoption
by the elected body of the bargaining recommendations must be at
open meetings.

"'Whether the teacher salary proposals submitted by the
teachers' committee and the counter proposals made by the school board
are preliminary in nature and for bargaining reasons need to be
discussed in a closed session 1is basically a question of fact to
be declded by the school board. If the board finds that the bar-
gaining process can best be carried on in private, the meeting may
be closed. If the board finds no necessity for bargalning in private,
the meeting should be open to the public. In any event, when the
bargaining period is past, no final action should be taken on the
teachers' salary schedule until they are made public and discussed
in an open public meeting.'™ (54 Op. Atty. Gen. (1965), Introduction,
vi. (Emphasis supplied.)

The open meeting is the necessary and final step in the "negotiation"
process between the school board and the majorlty teachers' union.

The proposed agreement submitted by the school board's bargaining
committee does not have to be accepted by the school board. If the
recommendations of the committee automatically were approved by the
school board, then the anti-secrecy law has been violated and the
open meeting is nothing but a sham.

On the other hand, if the minority union representative 1s
permitted to influence the decision of the school board by hils
argument, then he is truly "negotiating."

When individuals not representing the minority union argued
thelr positions at the meetings 1n question, they were questiocned by
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the committee members who were holding the meeting.ua If a two-sided
conversation 1s the necessary element for "negotiations," the nego-
tlations would indeed take place at a public meeting if a minority
unlon representative were permitted to speak.

If the minority union representative met privately with the
municipal employer to discuss negotiable topics, i. e., wages, hours,
and conditions of employment, the employer would certainly have
commltted a prohibited practice. To permit such a discussion under
the guise of a public meeting is just as improper.

We conclude that the WERC's determination on the issue of
speaking privileges was unreasonable and it is not binding on this
court.

List of Teachers

One of the questions submitted by the school board as part of the
declaratory ruling proceeding was whether a municipal employer could
grant the majorlty union exclusive access to a list of newly-employed
teachers, their addresses and related data. Frankly, there is very

little difference between the position taken by the WERC and the
circuit court.

The WERC declared that in private employment, where an employer
had an obligation to engage in collective bargaining with the majority
representative, the employer was obligated to furnish relevant data
concerning the employees to the majority unlion. This arrangement
made 1t possible for the majority representative to properly carry out
its duties as the exclusive bargaining agent. However, in the public
employment area, and particularly in Wisconsin, the names, addresses,
salaries and working conditions of the teachers, or any municipal
employees, are a matter of public record.5 Thus, an employer could not

ha  For example, on August 27, 1964, the minority unlon representative
was denied the right to speak on negotiable subjects at a public
Joint meeting of the Committee on Finance and the Committee on
Buildings (subcommittees of the school board). A Mr. Gill, who
represented the Citizen's Governmental Research Bureau, was
permlitted to speak. A dialogue between Mr. G111l and the com-
mittee members occurred.

Likewise on October 14, 1964, the school board itself was meeting.
The minority union representative was again refused permission to
speak on a negotiable topic on the ground that

"...If we recognize the competing union or the representative
thereof, we are permitting that representative the opportunity
to influence us.

Again, on October 14, 1964, Mr. Gill made an oral presentation to the
board. At the conclusion of Mr. Gill's remarks, the school board
members were directed to question him of comment on his remarks. Such
comment did, in fact occur. Some other members of the public who
spoke at the meeting were Reverend Paul Gendell, Mr. Howard Haverson,
and Mr. Sam Brown. After each of these people spoke, the committee
members were invited to comment or to question the speaker.

5 Sec. 18.01, Stats., provides that the records of a municipality are
generally public. While the right to inspect public documents and
records 1s not absolute, a minority teachers' union would certainly
have a sufficient interest to lnspect public records concerning
teachers. State es rel. Youmans v. Owens (1965), 28 Wis. 24 672,

137 N. W. 24 470.
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grant anyone excluslve access to public records. Such was the position
stated by the WERC in its memorandum accompanying its declaratory ruling.

However, in 1ts declaratory ruling, the WERC stated that a
municipal employer could grant the majority union exclusive access to

"...the list of newly employed teachers and their addresses,
when necessary to perform its function as the exclusive collective
bargalning representative of the teaching staff, if said list 1is not
otherwise available as a public record for public inspection.”

The trial judge was a little bit more specific in discussing access
to the list in question. He unequivocally stated that the 1list of new
teachers and salaries is a public record and the school board may
not deny access to it to any citizen. He further stated that the
only reason a labor organization would want the list would be to
solicit members and that the majority union's contention that it
wanted to check with the new teachers to see if their contracts were
in accordance with the negotiated scale was a sham.

The only difference between the position of the WERC and the
position of the circuit court is that the WERC answered the hypothetical
question -- "Can a municipal employer grant to the majority union
exclusive access to non-public bargaining data?" The WERC answered
the question "Yes," but the circuit court did not answer it at all.

Although it would appear that the WERC has applied the proper
test (referred to earlier in the opinion) to this portion of the dispute,
we do not believe the court should answer this hypothetical questinon.
It 1s one thing to review a declaratory ruling; and it is quite another
thing to render an advisory opinion. The court has always declined
to declde speculative issues. The declaratory ruling which was
requested involved real facts and was capable of resolution. Once
it is determined, however, that the list in question was a public record,
no further review of the question was necessary.

We agree with the WERC's finding and the circuit court's finding
that the list of teachers was a publlc record.

By the Court. -- Judgments affirmed.




