STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

RACI NE UNI FI ED SCHOCOL DI STRI CT
: Case 1
I nvol vi ng Certain Enpl oyes of : No. 50377 ME-684
: Deci sion No. 7053-E
RACI NE UNI FI ED SCHOOL DI STRI CT

Appear ances:
MelTi, Walker, Pease & Ruhly, S.C., Attorneys at Law, by M. Jack D
Wal ker, and M. Douglas E. Wtte, Suite 600, Insurance Building,
119 Martin Luther King, Jr. Blvd., P.O Box 1664, Madison,

W sconsin 53701-1664, on behalf of the District.

M. Anthony L. Sheehan, Staff Counsel, Wsconsin Education Association
Council, P.O Box 8003, Mudison, W 53708-8003, on behalf of the
Associ ati on.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER
CLARI FYI NG BARGAI NI NG UNI T

On January 14, 1994, the Racine Unified School District filed a petition
to clarify bargaining unit with the Wsconsin Enployment Rel ations Commi ssion.
In its petition, the District asserted that an existing collective bargaining
unit represented by the Racine Education Association should be clarified to
exclude those enployes who were not "school district professional enployes"
within the meaning of Sec. 111.70(1)(ne), Stats. The parties thereafter
executed a stipulation of fact and filed briefs and reply briefs, the last of
whi ch was received on June 9, 1994.

Havi ng considered the matter and being fully advised on the prem ses, the
Conmi ssi on nmakes and i ssues the foll ow ng

FI NDI NGS OF FACT

1. The Association was certified as the exclusive bargaining
representative for all regular full-time and regular part-tine certified
teachi ng personnel enployed by the District, but excluding on all substitute
teachers, interns, supervisors, admnistrators, and directors by the Wsconsin
Enpl oynment Rel ations Board on April 28, 1965.

2. Over the years the District and Association have agreed to expand
the certified unit to include the following classifications of enployes:
physical therapists, guidance counselors, school social workers, school
psychol ogi st s, occupat i onal t her api st s, audi ol ogi st s, A-V  specialists,
exceptional education comunity vocational instructors, diagnosticians, speech
hel ping clinicians, exceptional education media teachers, program support
teachers, at-risk coordinators, building coordinators, bilingual coordinators,
early childhood curriculum specialists, mnulti-cultural coordinators, work
experience coordi nators, research associates, and wel | ness coordi nators.
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3. The District and the Association have been parties to a series of
collective bargaining agreenents which govern the wages, hours and other
working conditions of the enployes in the bargaining unit for approximtely 20
years. The nost recent agreenent expired on August 24, 1992.

4. There are approxinmately 1,631 enployes currently in the bargaining
unit.

5. Approxi mately 1,625 enployes in the bargaining unit have a license
i ssued by the State Superintendent of Public Instruction under Sec. 115.28(7),
Stats., and their enploynment requires that |icense.

6. Approximately 6 enployes currently in the bargaining unit are not
required to have a license from the Departnent of Public Instruction. The
followi ng classifications are not required to have a |license (nunber of persons
in each position are in parenthesis): research associates (5), wellness

coordi nators (1).

7. The District and the Association have been engaged in negotiations
for a successor to the agreenent which expired on August 24, 1992. The parties
have nmet to bargain on at |east 9 occasions.

8. The District filed for interest arbitration, pursuant to Sec.
111.70(4)(cm), Stats., in January, 1993.

9. Prior to 1993 Wsconsin Act 16 being inplenented, the Association
had a good faith belief that the unit as it is currently constituted was an
appropriate wunit for collective bargaining and the D strict voluntarily
bargained with said unit.

10. The sole issue to be resolved in this unit clarification proceeding
is whether or not 1993 Wsconsin Act 16 requires the existing bargaining unit
to be clarified.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

-2 - No. 7053-E



CONCLUSI ONS OF LAW

1. G ven Act 16's anendnent of Sec. 111.70(1)(b), Stats., and creation
of Sec. 111.70(1)(ne), Stats., the District is not barred fromlitigating the
guestion of whether the bargaining unit represented by the Association
continues to be appropriate for the purposes of collective bargaining.

2. A collective bargaining unit that includes both rmunicipal enployes
of a school district who hold and whose enployment requires that they hold a
license issued by the state superintendent of public instruction under
Sec. 115.28(7), Stats., and nunicipal enployes of a school district who do not
hol d and whose enpl oyment does not require that they hold such a license is not
an appropriate unit for the purposes of collective bargaining within the
nmeani ng of Sec. 111.70(1)(b), Stats.

3 The collective bargaining unit of District enployes described in

the Findi ng of Fact 2 is no longer appropriate for the purposes of collective
bargai ning within the neaning of Secs. 111.70(1)(b) and (4)(d), Stats.

Based upon the above and foregoing Findings of Fact and Concl usions of
Law, the Comm ssion nakes and i ssues the follow ng

ORDER CLARI FYI NG BARGAI NING UNIT 1/

1. The positions identified in Finding of Fact 6 are excluded fromthe
exi sting bargaining unit.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 11th day of August,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

(Chairman A. Henry Henpe did not participate)

By Her man Tor osi an /s/

K. Strycker /s/
K

Wl
WTI Strycker, Comm ssioner

(footnote 1 begins on page 4 and continues to page 5)

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.
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227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49,

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(footnote 1 continues on page 5)

-4 - No. 7053-E



Not e:

(footnote 1 continued from page 4)

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tine-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.

- 5 - No. 7053-E



RACI NE UNI FI ED SCHOOL DI STRI CT

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ONS
CF LAW AND ORDER CLARI FYI NG BARGAI NI NG UNI' T

POSI TI ONS OF THE PARTI ES

The District

The District contends that the existing collective bargaining unit is now
repugnant to the Municipal Enploynent Relations Act as anended by Act 16 and
therefore nust be clarified to exclude those enployes who are not "school
district professional enployes.”" The District argues that the plain nmeaning of
amended Sec. 111.70(1)(b), Stats., requires this result.

Wien a statute is amended to render an existing collective bargaining
unit inappropriate, the District asserts that a petition for unit clarification
is the appropriate manner in which to bring the prior unit into conformty with
the | aw.

The District argues that the result it seeks is not contrary to the anti-
fragmentation policy set forth in Sec. 111.70(4)(d)2.a., Stats. The District
contends in this regard that the avoidance of fragnentation is only a policy
guideline set forth in the statute which, in any event, cannot override
specific statutory |anguage nandating the exclusion of the enployes in
guesti on. The District further notes that the fragmentation avoi dance policy
remains in effect when the Conmmission determines the appropriate unit for
enpl oyes who are not "school district professional enployes.”

The District acknow edges the historical context in which the existing
unit has existed but asserts that the statutory change nandates a change in the
bargai ning unit.

Gven all the foregoing, the District asks that the unit be clarified to
exclude the six positions held by enployes who are not "school district
pr of essi onal enpl oyes."

The Associ ati on

The Association contends that the existing unit renmains appropriate
despite the anendnents to the Minicipal Enploynent Relations Act contained in
Act 16. The Association argues that it is possible to harnonize the various
provisions in question if Act 16 is only applied prospectively to new
bargaining units and not to existing units. In this regard, the Association
contends that the intent of Act 16 was to restrict the rights of "teacher"
bargaining units to proceed to interest arbitration and not to require the
reformation of hundreds of
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bargai ning units. The Association asserts that such an interpretation of the
statute would be absurd and strike a "deadly blow' to orderly and peaceful
| abor negoti ati ons.

The Association alleges that the interpretation Act 16 sought by the
District runs afoul of the provisions of Sec. 111.70(4)(d)2.a., Stats.,
requiring that fragnmentation of bargaining units be avoided. Viewi ng the
statute as a whole, the Association asserts that the existing unit renains
appropri ate.

If the Conmission were to erroneously conclude that as a general nmatter
bargai ning units cannot include enployes who are and who are not "school
district professional enployes,” the Association then argues that where the
parties have engaged in substantial collective bargaining, it is inappropriate
and unfair to sever the existing unit. The Association contends that the
District should not be allowed to use the wunit clarification process to
undercut the ability of the Association to engage in neaningful collective
bargai ning and to bl ock access to interest arbitration.

The Association further contends that if the existing unit is clarified,
such a clarification should not allow the District to apply Act 16 to the
portion of a successor agreenent which is not governed by Act 16.

Lastly, the Association argues that the District is barred from pursuing
the unit clarification petition by the circuit court decision in Mdison
Teachers, Inc. v. Midison Mtropolitan School District. The Association
further argues that the Commssion is bound by the decision in Mdison
Teachers.

Gven all the foregoing, the Association asks that the District's
petition for unit clarification be di sm ssed.

DI SCUSSI ON

Initially, we are confronted with the Association argunent that we should
not proceed to address the nerits of the District petition because the filing
of the petition constitutes a refusal to bargain in good faith and/or is
contrary to existing precedent in Madison Schools. In Racine Unified School
District, Dec. No. 27982-B (WERC, 6/94) we addressed these argunents as
folT ows:

In effect, Conplainant asks us to conclude that
a party engages in bad faith bargai ning when it asks an
adm nistrative agency (the WERC) a question (through
filing a unit clarification petition) which if resol ved
in the questioners favor will give that party access to
statutory rights which wll enhance the party's
bargai ning position. W do not find such a scenario
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constitutes bad faith bargaining. As argued by
Respondents, engaging in activity whereby a party seeks
to exercise a statutory right is not bad faith
bar gai ni ng. 5/

Conpl ai nant argues we nust reverse the Exam ner because
we are bound by the holding in Madi son. 6/ Conpl ai nant
did not cite any judicial opinion in support of its
position. The judicial authority of which we are aware
holds that we are not required to follow a circuit
court decision. In Wst Bend Education Association v.
WERC, Dec. No. 81-CV-294 (Gr C Wshington, 4/83)
Crcuit Judge Dancey held in pertinent part:

An unreversed circuit court decision in this
state rules only the particular case in
which it was rendered. Nei t her statute
nor case |aw nor custom nor Suprene Court
rule give it precedential value as to
ot her cases; nor is the Conm ssion
required to follow such a decision in
other nmatters particularly where, as here,
it has been appeal ed from

Thus, even assuming that the Mdison holding could not be
factually distinguished from the facts herein, we
conclude we are not bound by the holding in Mdison in
t hi s proceedi ng.

5/ To the extent it is argued Respondents should have sought
their statutory advantage sooner and that the
del ay denonstrates bad faith, we would note that
the need to seek to clarify the existing unit to
gain the benefit of Act 16 only becane apparent
in Decenmber 1993 when Madi son was decided and
that the District filed its petition in January
1994,

6/ Conmpl ai nant correctly points out that in Mdison, Judge
Ni chol's  Concl usi ons of Law ~include the
fol | owi ng:

4(f) Such conduct by t he District
constitutes a failure to bargain in
good faith and is a prohibited
practice in violation of sec.
111.70(3)(a)4, Stats.
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Nor do we find Madi son to be persuasive precedent. The
law defining "collective bargaining units" and the
scope of interest arbitration rights changed while the
parties in Madison and Racine were bargaining a
contract. The change in 'the Taw raised bona fide
guestions as to whether the existing units continued to
be appropriate and what interest arbitration procedures
applied. Change in the law in the mdst of a bargain
is inherently disruptive. However, the disruption was
caused by the legislature, not the enployer. Under
such circunstances, the enployer can hardly be faulted
for asking the agency responsible for adm nistering the
new |aw whether the change inpacts on the parties

existing unit.

Gven the foregoing, we reject the Association argument and proceed to
the merits of the case.

In Grafton School District, Dec. No. 28093 (WERC, 6/94) we addressed the

guestion

of

whether it ~continues to be appropriate to have

col l ective

bargai ning units which consist of enployes who are and who are not "schoo
district professional enployes.”" W held as follows:

Prior to 1993 Wsconsin Act 16, Sec. 111.70(1)(b),
Stats. provided
(b) "Collective bargaining unit" nmeans the
unit determined by the commission to be
appropriate for the purpose of collective
bar gai ni ng.

Wien deternining whether a bargaining unit was appropriate,

Sec. 111.70(4)(d)2.a., Stats. directed the Conmi ssion
as foll ows:

2. a The commission shall deternmine the
appropriate bar gai ni ng unit for t he
pur pose of collective bargaining and shall
whenever possible avoid fragnentation by
mai ntai ning as few units as practicable in
keeping with the size of the total

muni ci pal work force. In making such a
determnation, the commssion may decide
whet her , in a particular case, t he
enpl oyes in t he sane or several
depart nents, di vi si ons, institutions,
crafts, professions or other occupational
groupings constitute a unit. Bef ore

making its determnation, the conm ssion
may provide an opportunity for t he
enpl oyes concerned to determ ne, by secret
bal | ot, whether or not they desire to be
established as a separate collective
bargaining unit. The conmi ssion shall not
deci de, however, t hat any unit is
appropriate if the wunit includes both
prof essi onal enployes and nonprof essiona
enpl oyes, unless a mjority of t he
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The determ nation of whether the enploye of any nunicipal
enpl oyer was a "professional enploye" was based on the
following definition contained in Sec. 111.70(1)(L),

prof essi onal enployes vote for inclusion
in the unit. The conmmi ssion shall not
decide that any unit is appropriate if the
unit includes both craft and non-craft
enpl oyes unless a nmjority of the craft
enpl oyes vote for inclusion in the unit
Any vote taken under this subsection shall
be by secret ballot.

Stats.:

LN

(L) "Professional enploye" neans:

1. Any enpl oye engaged i n work:

Predom nantly intellectual and varied in
character as opposed to routine nental,
manual , mechani cal or physical work;
Involving the consistent exercise of
di scretion and j udgnent in its
per f or mance;

O such a character that the output
produced or the result acconplished cannot
be standardized in relation to a given
period of tine;

Requi ri ng knowl edge of an advanced type in
a field of science or learning custonarily
acqui red by a prolonged course  of
specialized intellectual instruction and
st udy in an institution of hi gher
education or a hospital, as distinguished
from a general academnmi c education or from
an apprenticeship or fromtraining in the
performance of routine nental, rmanual or
physi cal process; or

Any enpl oye who:

Has conpleted the courses of specialized
i ntellectual instruction and st udy
described in subd. 1.d.;
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b. Is performing related work
under the supervision of a professional
person to qualify hinmself to becone a
prof essional enploye as defined in subd.
1.

G ven the foregoing statutory provisions, prior to Act
16, the only substantive requirenent created by
Sec. 111.70(1)(b), Stats. regarding the conposition of
a bargaining unit was that the unit be "appropriate.”

Section 111.70(4)(d)2.a., St at s. provi ded t he
Conmmi ssion with direction as to what it shoul d consider
when deciding whether a wunit was "appropriate" and
further provided that a unit consisting of professional
and non- prof essi onal enpl oyes could be "appropriate" if
the required vote occurred.

1993 Wsconsin Act 16 anmended Sec. 111.70(1)(b),
Stats., left Secs. 111.70(1)(L) and 111.70(4)(d)2.a.,
Stats. intact, and created a definition of a "school
district professional enploye.” Section 111.70(1)(b),
Stats. now provides:

(b) "Col l ective bargaining unit" neans a unit
consi sting of nmunicipal enployes who are
school district professional enployes or
of nmunicipal enployes who are not school
district professional enployes that s
determined by the comission to be
appropriate for the purpose of collective
bar gai ni ng.

New y created Sec. 111.70(1)(ne), Stats. provides:

(ne) "School district professional enploye”
nmeans a nunicipal enploye who is enployed
by a school district who holds a license
issued by the state superintendent of
public instruction under s. 115.28(7), and
whose enpl oynent requires that |icense.

Al though 1993 Wsconsin Act 16 becane |aw
August 12, 1993, Section 9320 of Act 16 specifies that
amended Sec. 111.70(1)(b), St at s. and new
Sec. 111.70(1)(ne), Stats. first take effect:

with respect to collective bargaining
agreenents entered into on the effective
date of this subsection,
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Bei ng

Havi ng consi dered the new statutory | anguage defining a
"col l ective bargaining unit" and a "professional school
district enploye," we are satisfied that with respect
to collective bargaining agreenents entered into on or
after August 12, 1993, a collective bargaining unit
cannot include both "professional school district
enpl oyes" and enpl oyes who are not "professional schoo

district enployes.” In our view, the clear neaning of
the phrase "consisting of" in Sec. 111.70(1)(b), Stats.
conpels this result.

The phrase "consisting of" does not have a statutorily
established definition. Black's Law Dictionary,
Revi sed Fourth Edition (1968), defines "consisting” as:

conposed or nmade up of. This word is not
synonymous with "including;" for the
latter, when used in conjunction with a
number of specified objects, al ways
inplies that there may be others which are
not mnenti oned.

"Consist" is defined in a simlar manner. 3/

From the definition of the phrase "consisting of," we

conclude that Sec. 111.70(1)(b), St at s. clearly
provides that "school district professional enployes”
cannot appropriately be included in sanme bargaining
unit as “"enployes who are not school district
pr of essi onal enpl oyes . "

Qur interpretation does not render neaningless any
ot her rel evant statutory provisions. Al l t he
provisions of Sec. 111.70(4)(d)2.a., Stats. renmain
operative when we are determning the appropriate unit
of "enployes who are not school district professional
enpl oyes . " including the ability of "professional
enpl oyes"” as defined in Sec. 111.70(1)(L), Stats., to
elect to be included in a unit wth non-professional
enpl oyes. The directive to "avoid fragnmentation”
remai ns operative even for "school district
pr of essi onal enpl oyes."

3/ Arerican Heritage Dictionary, Second Col lege Edition

1985, defines "consist" as "To be nade up or
conposed: ".
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Applying our interpretation of the anended statutes to
the I nstant proceeding, the parties here agree that the
existing unit represented by the Association includes
both "school district professional enployes" and non-

pr of essi onal

enpl oyes of the District. As the parties

do not presently have a contract, the previously quoted

| anguage

from Section 9320 of Act 16 makes our

interpretation imediately applicable to the parties.

4/ Thus,

we conclude the existing unit is no |onger

"appropriate for the purpose of collective bargaining."

4/1n our view, Section 9320 generally provides that where

t here

is an existing bargaining agreenent

entered into prior to August 12, 1993, covering

a "mxed" unit of pr of essi onal and non-
prof essi onal school district enployes, the unit
conti nues to be "appropriate" unti | t he
agreement expires. Prior to reaching a new

agreenent, the parties need to have agreed on

how

to conform their "m xed" uni t to

Sec. 111.70(1)(b), Stats, or to have brought that
i ssue to us for resol ution.

We renmain persuaded by our decision in Gafton. Thus, we have ordered

the clarification of

the existing bargaining unit to exclude the six positions

hel d by enpl oyes who are not "school district professional enployes."

Dat ed at Madi son,

dl a
7053-E.D

Wsconsin this 11th day of August, 1994
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

(Chairman A. Henry Henpe did not participate)

By Her man Tor osi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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