
STATE OF WISCONSIN CIRCUPT COURT WAUKESHA COUNTY 
BRANCH #2 

--------------o-----------------~~~~-~--------~-~-~~~--~~~-~----~-~--~~ 

MUSKEGO-NORWAY CONSOLIDATED SCHOOLS 
JOINT SCHOOL DISTRICT NO,, go Town of 
Muskego, Waukesha County, and Town 
of Norway,‘Racine County; ROBERT J, 
KREUSER, JACK G. REFLINGp PAUL 
USSEL and CHARLES LADD, 

Petitioners, 

vs' DECISION 

WISCONSIN43MPLOYMENT RELATIONS BOARD, 

Respondent, 

The above entitled matter having come on for hearing'on the 
23rd day of November, 19@j9 pursuant to the Betitioners" petition for 
review, the Petitioners appearing by Attorney Jack Radtke, and the law 
firm of Quarles, Herriott and Clemens, by Attorney Laurence Gooding 
and Attorney Peter Lettenberger; and the Respondent, Wisconsin 
Employment Relations Board, appearing by Assistant Attorney General 
Beatrice Lampert. The Court having heard arguments of counsel, and 
having granted leave to the parties to file briefs in support of their 
respective positions; said briefs having been received and reviewed, 
now, theref'ore, upon all of the records and files herein and the trans- 
cript of the hearing in the above entitled matter$ the Court finds 
and determines as follows: 

That the Respondent, Wisconsin Employment Relations Board, 
held hearings >n the above entitled matter on June 8th, g’th, and POth, 
and 15th, 1964, The Respondent issued Findings of kact and Conclusions 
of Law and its Order on August lgo lg65o 

In.,its Findings of Fact, at Page 17, Paragraph 29, the WERB 
found: 

"That the primary motivation of KreuserOs 
recommendation to the School Board not to 
renew Koeller's teaching contract for the 
1964-1965 school year was not based on any 
shortcomings Koeller may have had as a teacher> 
nor upon his differences with certain policies 
with the School Board, but rather upon Koellervs 
activity and efforts on behalf of the MNEA 
Welfare Committee as the collective bargaining 
representative of the majority of the professional 
teaching personnel in the employ of the School 
District; that the discriminatory refusal of the 
School Board to renew Koeller8s teaching contract 
and the recommendations with respect thereto made 
by Superintendent Mroeuser and other supervisory 
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employees of the School District, interfered, 
restrained and coerced not only Koeller, but also 
the remaining,teachers in the employ of the School 
District in,the exercise of their right to engage 
in lawful concerted activities," 

In the Conciuslons, of Law fou;d by the,WERB, Paragraphs 1 and 
2, at.Page 17# it is determined: _', / > ' 

1, "That the Muskego-Norway'eonsolidated Schools 
Joint School District' No, gp Town of Muskego, 
Waukesha, County, and Town of Norway9 Racine County, 
by.its agents9 Robert J.Kreuser and Jack G. 
Refling, by threatening its teachers with the 
forfeiture of two days pay, if they failed to 
attend teachers' conventions and failed to retain 
membership in the spons'oring organization, inter- 
fered with, coerced, and restrained teachers in 
its employ in the exercise of their right to 
free1.y affiliate with, or decline to affiliate 
withk any employee organization, and9 thereby, 
has committed, and is. committing, prohibited 
practices within the meaning of Section 111,70' 
(3) (a), 1 of the Wisconsin Statutes.#'. 

2, "That,Muskego-Norway Consolidated Schools 
Joint School District No. gp Town of Muskego, ,. 
Waukesha County, and Town of Norway9 Racine 
County,, by its School Board, by refusing and 
failing to renew Carston C, Koellerfs teaching f contract for the yearlg64-1965 upon the 
recommendation of Kreuser, Refling,. Ussel and 
Ladd, discriminated against him-in regard to 
the conditions of his employment, for the 
purpose of discouraging membership in and 

I activities on behalf of the Muskego-Norway 
'Education Association and,' thereby, has 
committed,, and is committing, prohibited 
practices within the meaning of Section 
lSL70 (3j. (a) 1 and 2 of the Wisconsin Statutes," 

/ 
Upon the basis of the above and foregoing Findings of-Fact . . 

and.@onclusions of Lswp the Board then made an Order directing the \. 
School Board, the School District, Robert J, meuser, 'Superintendent 
of Schools, and other administrators to cease and desist from certain 
actions set forth in the Order, and further directed the Petitioners 
herein to -immediately offer, to Carston C. Koeller a teaching contract 
for the school year 1965-1966, and further action to correct condid 
tions found by the 'WERD to exist in the School District, 

Sections 40,40 and 40,41 of the Wisconsin Statutes deal with 
the provisions of teacher8l contracts and the renewal of teachers! 
ccmtracts, delegating to the District School Board the authority to 
e'nter"intp such contbacts with teachers in its school system, 

Sect,ion'lll,07 of the Wisconsin Statutes provides in part at 
Sub-Paragraph (3): 



"Any such proceedings shall be governed 
iy'r;l&'of evidence prevailing in courts of equity, 
and the party on whom the burden of proof rests 
shall be required to sustain such burden by a clear 
and satisfactory preponderance of the evidence," 

The Supreme Court of Wisconsin has held: 

"The Wisconsin Employment Relations Board is the 
judge of the credibility and the .weight of the 
testimony, and of the inferences which may be 
drawn from it insofaras such inferences are 
reasonable." 8 Wis, (2) 308. 

However* for a reasonable inference to be drawn3 the proof 
must pass beyond the stage of mere possibility. 

"While it is within the province of the Commission 
to draw inferences, they must be drawn from esta- 
blished facts which logically support them, if not 
so supported, the findings of the Commission based 
on its inferences are mere conjecture in excess of 
its powers9 and the action of the Commission must 
be reversedon 211wis, 326; 170 wit, 532. 

In its findings at Page 24, the WERB stated: 

"The timing of the events surrounding the notifica- 
tion to Koeller that his contract for the year 
1964-1965 was not being renewed strongly supports 
the inference that such action was discriminatory, 
and therefore illegal, under Section 111.70 of the 
Wisconsin Statutes.lP 

"The fact that a discharged employee may be 
engaged in labor union activities at the time 
of his discharge, taken alone, is,no evidence 
at all of a discharge as the result of such 
activities., There must be more than this to 
constitute substantial evidenceo9' 134 Fed, (22 9700 

Finding Number 2gp which states in part: 

"That the primary motivation of KreuserDs 
recommendation to ‘the School Board not to 
renew KoellerDs teaching contract for the 
X964-1965 school year was not based on any 
shortcomings Koeller may have had as a teacher, 
nor upon his differences with certain policies 
with the School Board," 

is in error for the following reasons: It is based purely upon con- 
jecture, It is clear from Findings 26 and 27 that there was ample 
reason for the School Board's actions in refusing to renew Koeller's 
contract. In view of this, for the Board to state what the primary 
motivation of one individual wasp is purely conjecture, 

Additionally there was nothing in the Findings of the WEBB 
to establish that Kreuser was an agent for the Muskego-Norway School 
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Board 0 A review of the record reveals rm evidence that would support 
a finding that Ikeuser Refling, Ladd or Ussel were agents of the 
Mu&ego-Norway School Board, and the WEHB Fade no such finding& The 
only teatfmony with respect to the actions of the School Board was 
by the School Board Members themselvesp 

-, 
who testified ‘they made the 

decfsfoi not to renew KoePler”s c’ok&act based s’oPeIy’on his record 
as a. tea-cher at Muskego ,Hfgh Schoold AU of ‘the board members, who 
test~ffed*, stated hosftfireaiy that their, actfon was fn no way based 
on’ K~ellen’~s activftfes as ChairmA of the Wellfare ‘Committee, 

1 It is undisputed that9 insofar as KoePPer’s status as a 
teacher was concerned, he was subjedt to discharge for legal cause, 
or for no cause at all, within the discretion of the School Board3 
which has the sole’responsibflfty for the hfrfng and discharge of 
employees under the Statutes ,, 

By. omfttfng in its’ Findings and Conclusions a detertinatfon 
of an express or Implied princfpal-agency rePatfd&hfp between the. 
school admfnfstrators and the School’Distrlct, the WEHB could not 
impute to the School Board the alleged prohibitive conduct of the 
administrators found to have existed. If the Superintendent of 
Schools or other. admfnfsttiators : of the S&hoof Dfs,tsfct .coxmftted 
an unfafr labor practfce and discriminated agafnst the complaInant, 
they dfd so not’as agents of the School ‘Board or School Dfstkfct but 
as co-empPoyees‘ of KoeIlerb ahd could have been charged only ,wflth 
prohibitive practices as employees .under the provisions of Section 
lll,70 (3) (b) of the Statutes, .’ 

In its Ffndfngs, Number g9 Number lllB Numbsr 32, Number- 15$ 
Number 20 and Number 23# the WEHB set forth a Pfst of deffcfencfes 
and shortcomings of Carston C, Koeller as a teacher. which, by 
themselves, would be sufffcfent grounds for the Schooab Board to 
temfnate the.contract of Mr. Koeller. 1, 

The WEHB has in this case erroneously assumed and concluded 
that the School District Board is naequfred, under SectIon llH,7C 
of the Statutes, to negotiate with the teachers0 organization MNEA, 
and respogd t’o eac’h of Its demands; and has fu~kthesk e~~~oneously 
assumed and concluded that Sect%oh Il.l.~~O Is not modiffe 
Wisconsfn Individual Teachers Contract Law0 

Under Sections 40,40 and 40,41 of the Statutes, the School 
Board has the duty to contract annually with each indivfdual teether, 
and each contra,ct, when made, remaPns subject to modification by 
mutual. agreement of the indfvfdual teacher and the School Board, 
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The WERB has based its Order in this case on the Conclusion 
of Law that the School District cannot do what the Statute specifi- 
cally says it can and must do, that is, close the schools for the 
State Teachers' Convention, and offer the teachers a choice of 
attending or losing two days of pay, The School Board is directed 
not to have school taught on the days the State ConventIon is held 
and authorities teachers time off with pay only if they attend and 
file a certificate to such effect, 

The WERB has in this case erroneously assumed, concluded and 
determined that it had the power* under Section 111.70 to, and it 
did substitute its motivation, discretion, will and judgment for 
that of the School Board in ordering the non-renewal of the teaching 
contract of Carston C, Koeller. 

Under the Wisconsin Private Employment Peace Act, the WERB 
is denied the ri‘ght to substitute its judgment or'view for that of 
the private employer or to determine whether a valid or invalid 
reason for discharge motivated the private employer to discharge 
the employee, if a valid reason for discharge is found to exist. 

In 228 Wis 473 our Supreme Court has held: 

"When a valid reason9 as heretofore defined, is 
found to be present, it is relatively difficult 
and may be impossible to more than guess which 
reason motivated the discharge. The Board could 
find discrimination here only by finding that the 
assigned reason for the discharge of Assaf was 
false because if it was not the evidence is in such 
state that a finding of discrimination would be 
pure conjecture, Furthermore, we have some mis- 
givings whether, if a valid and sufficient 
reason for discharge exists, the real. or motivating 
reason has any materiality whatever9 unless it can 
be shown that in other cases where simiPar grounds 
for discharge of nonunion men existed, no such 
action was taken," 

The Petitioners have also raised the question aa to whether 
or not the Order of the WERB is void because it has failed to comply 
with Section 111,07(b), by its failure to issue its Order within sixty 
(60) days after the hearing of testimony and arguments of the parties. 

Section 111,07 (4) of the Statutes provides in part: 

"Within 60 days after hearing all testimony and 
arguments of the parties, the Board shall make 
and file its Findings of Fact upon al1 of the 
issues involved in the controversy9 o . 0 0 .'I 

Section 111.07 (12) of the Statutes provides: 

"A substantial compliance with the procedure of 
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this sub-chapter shall be sufffcfent to give 
effect to the orders of the Board, and they 
shall not be declared Inoperative, fUega1 or 
void for any omissfon of a technical nature in 
respect thereto,” 

The undisputed facts in this case are that the Board’s hearings 
were concluded on the 15th day of June, 1964, wfth a ffnal brief being ’ 
served on September %5# 1964, The Issuance of the Findings of Fact 
and Conclusfons of Law and Order were dated August 19, 1965, 

Ht 1s the opinion of this Court that a delay of eleven months, 
in making a-nd PilAng Its ‘Findings of Fact, is not an omission of a 
technical nature, A delay of eleven months3 in view of the Pegfsla- 
tfve directive requfrfng the Board to make and file its Findings 
wfthfn sixty days9 can hardly be termed a technical omfssfono and 
certainly is not substantial compliance with the statutory requfre- 
ment. . 

It is the oplnfon,of the Court that the WERB1s faflwze to copn- 
ply wfth Sectfon lLl,C7(4) of the Statutes fn not fiPfng its Findings 
of Fact until eleven montha after the conclusfon of the hearings 
fnvaPidates the Order of the WFXB. 

Bt fs the further opinion of the Court that the Wfsconsfn 
Employment RelaLtf61s Board in their Ffndfngs and Conclusfons acted 
in an arbitrary’ and caprk’cfous manner and came to its Findings and 
Conclusions erroneously fn’that said Findings of Fact and ConcPusfons 
of Law are unsupported by the substantfal.evfdence required by Wiscon- 
sin Statute 227,28,, 

L HT .BS OItlXI@D that the Findings of ,Fact and Conclusions of Law 
and the Order of the Respondent, Wisconsin Employment Relations 
Boagsd, be and the’ same hereby are set aside and decabared nu.lP and void. 

Datix! this 1st day of parch, 1966, 

BP THE COURT: 
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