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APPEAL from a Jjudgment >f the circuit coufrt for Waukesha
county, CLAIR H. VOSS ClrcuLt Judge- Reversed '

a
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R In Juty, 1560, ‘the Muskego- Norway Consolidated Joint School

)

" Dlstrict-was created.” Nine graded 'schools -and one high.school were:

,located in‘the district, In 1460 the Muskego-N:rway‘Education
"Assoclation iMNEA), -an organization.composed of: prm:t:lcall,yL
‘percent of ‘all teaching and.administrative persennelf

of *the. school’ district, was organized.- The: MNEA:

Wisconsin: Education Association. (WEA),. which' ren erS“assiatance tb
ocal*afflliates in regard to their-rgpresentation-of-teachers: yg
"confetences -and negotiations concerning aalariea and%other-cond tib b‘

: got'employment' . p '

e
Jenrorce a rule providing “that. Vages: would»bea dL d.
W tx alary»or‘any teacher taking Sff: the. two: daya~of ithe: qnql ;
f;, r onvention.who-: 8, .not: & member of :any- convenlngﬁlaboruorganizt
: .8CC di $by Atarta
‘tozrenep .th eaching contract"of Carston c  KoeIler becauxeh i
@hla T ctivltieS'on behalf»of " ;

spects pf thi's’ contro eté&”“éreﬁpreV‘bus

courtsiin, Miske o-Norﬂa 2 f@H“EﬁR‘
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On the other hand are tne schosl districe; Rosert J. ¥reuser,
superintendent of schools; Jack C, R.fling, nign scnool crincipel;
Paul J. Ussel, assistant principel; and cnarlec A. ladd, coordinzisr
of Instruction,

Certatin facts in this involved dispute are unconirsverted znd bece
be set forth here. Other percinent~tacts, £ome Tonirovertez, are
detailed in the opinion. :

In the 1¢60-1¢0i schoodl year Dr. Ressmillery, tne superintensent
of the school district at tne time, suggested 12 the ofligcers 2f wre
"MNEA that they prepare prOpogaia wiin recspect .o teacners' salarizs

" and working conditions ror the year 1&o1-1iC32, ani tne MNDA, Tnrouzn
its welfare committee, formule< ced and gahTitted trkse grogosalis I
the spring of 1€51. The schoosl board“int® cirectly juscinced o zne
MNEA the salaries and working tOndl»lDQS trat It nad Zeciced cpon for
the year 1¢61-1¢62,

During the year 1€61-1¢<2 tne MNEL wellare ocomnizies Ze
preparation of its proposals {or tne year 13442-185%, S.on 2
until January of 1662, when Kreuser became surerintendent =°f

‘By January, 1662, the VWEA had again formulated proposs
Kreuser informed members of the MiIEA tnat tney dig not need
school board meetings as he®ould reg resent ‘trielr intereszts.
committee's proposals were related ora. ly an2 rnot In wrlzing
Kreuset. MNEA members did not attend.scrnosl ooer :ee:;ngs

-
1¢63, 'but did present tneir prOpDSa\s to. tne woard.

Looking toward the schosl year 1C63-1C6L, <ne MNES he"are
committee in the 1662-1663 year, tnen.needed bv Ccoplainans &:2
Walldren, requested Kreuser t5 furnish inforzatiosn as %o :ao SE
in neighboring districts as well as all.salaries belng u&'d in
Muskego-Norway distrdct. Kreuser furnished tre i{rforzation on
teachers,~but not on his district.’ XNevertneless <rne neqaare comx!

submitted its proposals in writing and when KXreuser tpid Ln-d’“e %
present the proposals 'to the board, the commitfee dec:ined 'and on

February 4, 1663, the full committee acpeared a%t tme oozrd zeéting for
the purpose of discussing i{is proposals. The committee was dismissed frop

S EpUR SR -~

the board meeting and Freuse>\announced the condi:::ns ol exployment

for the year 1G63-1C64 at a later spec! al zeetifig of teacners exployed

b

by the district. ) . )

.

Carston Koeller, a first-year teacner in ..e districet, was
alected chairman of a reorganized &7d enlarged MNZA welfare comrize
for the 1663-1G664 year. . (He remained cnairman at all times pertinesn
herein.) In September of 1663 tne committee began operations by
_requesting salary information from-Superintendent Kreuser. Wnhen zhis

“information was .not forthcoming, thé.committee obtalned it by

circulating questionnaires to the teachkers. The MNEA als> began sending
representatives to board meetings. Largely through Koeller's efforts,
this information was tabulated prisr to mid-January, 1664, and proposals
for the year 1G64-166%5 were formulated. The coamittee warked hard and
held as many as 26 meetings.. Its proposals, which- were very csmprehenslve"
and were approved by the MNEA mehbershig, were presented tg.the persoanel

committee of the school board. The propdsals dealt with ‘matters of

teacher salaries, insurance, personal and sabbatical deaves, icldss size’
‘and load, Jjob security, teach qualifications, and other matters support-~

ing sald proposals 1ncluding various tableg and grapns. .

. M . . . .
‘ , .
.

-
v

o, . . Lo R v No. 2247

by
o

Adalian o) 30 ORIV



a ' ; .
'”\' o The perSonnél committee took/these proposals under advisement. . fﬁ
-y The personne; cpmmittee met. agalin with MNEA representatives and : Ty
B questioned the accuracy of these propasals and whether they represented
S . the wishes of a majority of the teachers. Further questionnaires were
I circulated and modified proposals were submitted (as approved by the -

Ty \\NNEA membership). The -report and proposals were submittéd to the S

PR © board meetingion March 2, 1G64. What transpired at that ‘meeting and :

{ |\ subsequently Will be described later in the statement of facts. -

% . Parallelibg in importance the development of the MNEA as an “

e . . effective representative or the teachers are the acfivities of the

i * . chairman of its welfare committee, Carston Koeller, both educational - .

oo and as a leader in tne MNEA. Mr. Koeller was hired by the schoo] Lo

A4 : district in 1G6@ following three years of teaching experience in the

. : alr force and one year at Belleville, Wisconsin. ‘Mr. Koeller taught

v | Tive classes of general mathematics; a subject taken by students 3

i deficient in mathematics and incapable of comprehending algebra.

o .- These students were also slower learners .tn other subjects as well.

S ‘In 1GH3, -at the end of Koeller's first year of teaching, a report was .

ih : filed by the then principal, Donald Helstad, listing him in the bottom . -

N quarter of the fdculty in.teaching{ability, although this did not .

e, necessarily mean he was a poor teacher. Helstad advised that Xogller

- had shown as much prognéss as any other high school teacher at the
time and Helstad unqualifiedly recbmmended that Koeller be rehired fbr -
the year 1663-1G64. Koeller was retained. Subsequently, Koeller ¢ ot

, . engaged in a number of activitiesirelated to nis duties as a-.teacher .
rather than to his extracurriculaf dutles with the MNEA. S

LY

r
P

T ord

1
- 1. On October 2, 1¢63, Koel}ler malled to six parents a statement
asking them to sign a request to give Mr. Koeller permission' to use
whatever physical means was neces'sgry in order to enforce discipline. _}
On October 7th the new principal, Refling, held a conference with - 7
Koeller informing him he was.not ito determine a course oiéglbeipline i

o contrary to established school procedures. At this confepknce, B
23+ 7 + Koeller's difficulty in handling 'students in study hall s also -

F discussed. (Koeller had placed a female student in a large unlighted e
closet as a discipllnary_procedufe.) L - .

* © . On October 14th Koeller isuggested in writing to a committee
«7." of teachers established to create procedures for disclplining study,
:7 halls that enforcement of discipline could be implemented by "tweak., .~
/ or‘pull an ear, rap on head, pull hunk of halr or sit in front closet
‘with door shiat." . T

-

’ ' . N\ - .
3. In.the fall of 1663, football players were excused from their: .
- .seventh-hdbur classes on the day of the game. On October 22nd Koeller -~
sent a note to Principal Refling, objecting to thij practice, Xoeller .
was then called intoc a conference with Ussel and Refling, in-which .
conference [Koeller's disagreement with school policies and his lack ofa:.
P - Judgment in handling student situations were discussed. Koeller-then -!
appealed-by letter "directly to Mr. Guhr (school board president) but..

" ~was.told to go through the normal grievance procedures. No further = i:¥=
action was taken -on this matter except that on October 28tH Refling . ~ik

'qent Kéeller a letter warning "him about lnsubordlqgtign.w E

4, on Decedber 2, 1663, following a visit to Kéeller]s classt
room, Coordinator of Instruction Ladad made the following comments and -

.- . ~
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newsletter to vent a private grievance.

toward him. Koeller subsequently withdrew this statement.

t
faculty had a total of 150 disciplinary referrals: - t

* Between March '@ and March &, 1664, ahsummary of Koeller's hctivities

. a general teachers' meeting., No prior notice of action taken on éff_‘

suggestions for improving inadequacles in Koeller's
fa) More student "involvement," (b) "less teagher talk," (c) the
elicitation of "clear, confident responses" from Students,‘zd) personal
supervislon of assignments, (e) various apgproaches to various students,
and (f) permitting students to make their own evaluations. Koeller

vis{ted an experienced mathemati¢s teacher from a Racine school and his

class, and theresafter Ladd noticed that Koeller's teaching techniques
improved. . P

5. On December 10, 1663, as a layman, Koeller wrote the state .
department of public instruction, cdoncerning state aids formulas and
the financial conditlon of thé Muskego-Norway district. In this ' 4
letter Koeller complained of inadequate facilities in the district.

6. On January 28, 1664, Koeller scheduled a mreting of the )
National Honor Society which conflicted with the meeting of the high
gschool P.T.A. Koeller was given oral confirmation.from Ussel but
school pollicy required a written approval. A memo from the principal
chastized Koeller for falling to obtain the approval of the principal,
and Koeller circulated the memo.

A

7. On February 5, 1G64, Koeller sent a student to the office
with a note indicating tré Qad suspended the student for three days.
Koeller was told that the administration decided whether suspensions
were in order. Koeller then publicly challenged the position of the ~
administration in the MNEA newsl er, quoting from the private memo
he had received from the administrat¥on. In the newsletter, Koeller
maintalned he had the right to susperfd students for dis¢iplinary
reasons. Koeller was called into conference with the principal, where’
he was advised he was skating on "thin ice" in utilizing the MNEA

8. On February 18th Koeller read the memo received in regard to
the scheduling problem to the Natlonal Honor Society students and )
announced that this was the reason for resigning as adviser from the
group. -Koeller then sent Kreuser a note explaining his reasons for
resigning and charging that Kreuser had exhibited vindictiveness

«

G. Koeller's recorﬁ as a'%eacﬁkr includes havidg 43 disciplida}y
referrals to-Principal Refling, while the 4G other teachers on the

\  There s a‘diSpute about what transpired at the March 2, 1e6y, "

meeting of the board.. In addition to the salary-and-workirg-conditidms

proposais’of the MNEA during executlve session the board. also f
considered whether to rehire Koeller. Kreuser denled that he made any -
recommendations at that session against renewing Koeller's contract.
Her denied Qhat the gubject was even discussed. Yet board member |
Vogel 'recalled that Kreuser-had advised him on March 3d that Kreuser

had made this\recommendation at the meeting the previous night. |
was preparéd.and, upon the recommendation of Kreuser, at another ! .
executive $esslion on March G, 1664, the school board formaléx S
determined!/not to offer Koeller a teacher's oontract for 1664-1665. ~
On March-11, 1964, conditions of employment were again announced at

proposals was recelved by the MNEA.
<. o -u_ " ' . '.T
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.. guch meetings."

On March 12, 1664, Koeller was called to Kreuser's office and
given a notlice that hils contract would not be renewed. Kreuser, read
from a sheet of paper a number of reasons fgr the dismissal,.but he ‘!
did not give Koeller a copy of the list of the reasons even though

" Koeller requested one. Kreuser also advised Koeller that a successful
contest of the-discharge was unlikely, because all statutory require-
ments had been met., Further, Kreuser advised Koeller that such an
appeal would be prolessional sulclide because Koeller needed Kreuser's

signature to obtain 4 life-time teaching certificate. : ;g
Co

A dispute exlists as to whether ot not Kreuser (irst offered to '%

-give Koeller a recommendgtion for another Job if Koeller would resign, Y
Koeller's testimony lndlcates this is true whlle the testimony of ‘ﬁ
Kreuser and Refling ls that Koeller was only offered the opportunity A
to resign. Nonetheless, Koeller refused to resign and was then handed Y

* a prepared notice of terminatton, the letter stating -that the action bl
was '"deemed.advisable in view of actions and conduct on your part P

which have previously bLeen dlscussed with you." i

After a full nearing on Llhe complaints, the WERB found:

63 i

"2G. That the primary motivation of Kreuser's recommendatlon - .
to the School Board not to renew Koeller's teachlng contract for
the 1464-1665 school year was not based on any shortcomings Koeller
may have had as a teacher, oor upon his differences with certain
policies with the School Board, but rather upon Koeller's activity
and' efforts on behalf of the MNEA Welfare Committece as the,icllectlve

-

AT A ATy T

bargalning representative of the majorlty of the professionyl teaching . ::
personnel In the employ of the School District; that the dlbcriminatory-
refusal of the School Board to renew Koeller's teaching contract and

the recommendations wlth regspect thereto made by Superintendent Kreuser .7}
and other supervisory employes of the School District, interfered, '13

2

A

restrained and coerced not only Koelltex, but also the remalning

teachers in the employ of the School District in the exercise of their
right to engage in lawful concerted.adtivities."
A}

.

- And 1t reached the following conclusion of law:
"2. That Muskego-Norway Consolldated Schools Jolnt School b .Y”g
District No. G, Town of Muskego, Waukesha County, and Town of Norway,

Racine County, by i{ts Scheol Board, by refusing and failing to renew
Carston C. Koeller's teaching contract for the year 1664-1665 upon
the recommendation of Kreuser, Refling, Ussel and Ladd, discriminated
against him in regard to the conditions of his employment, for the
purpose of dlscouraging membershlp in and activities on behalf of the
Muskego-Norway Education Assoclatlon and, thereby, has committed,
and-is committing, prohibited, practices, within the meaning of
~Section 111.70 (33 (a) 1 and 2 'of the Wlsconsin Statutes.”

As to the allegation that the school board and supervigbry personne
had -interfered with the freedom of the teachers to join or not Jjoin ;
employee organizations, the followin

*policy in a manual for teachers:

O
E

g appeared in a statement.of school

"It is expected that when school is closed for the purpose of
attending professional meetings, teachers shall be 1& attendance at --



The WEA conventlon was planned for November 7 and 8, 1663. :The
Wisconsin Federation of Teachers also met on this date. In a November,

1663, memorandum from Kreuser to the administrators of the district
it was stated-

"That as & matter of proressional ethlcs no teacher that is not
.a member of the groups holding conventlon at this time can really
expect tlmg-off with pay during these days

This policy was Lmplemented on the .faculty of Muskego-Norway
by Refling, who isdued a memo (also on November 1, 1G63) stating::

"We are making plans for everyone to attend next week's
teachers convention. This brings up a matter of professional ethics
that might be called to your attentlon at this time. That anyone not

a member or elther of the convening groups can hardly expect time off
with pay.

Refling told one teacher that this meant he would have to join a
teachers! organlzation in order to get paid.

_As a conclusion of law on this matter, the WERB declared:

"1. That the Muskego-Norway Consolidatdﬂ Schools Joint School
District No. G, Town of Muskego, Waukesha County and Town of Norway,
.Rerine County, by its agents Robert J. Kreuser and Jack G. Refling, °
by threatening its teachers with the forfeiture of two days pay, if
“they falled to attend teachers' conventions and falled to retain
membership th the sponsoring organization, interfered with, coerced,
and restralned teachers 1n its employ in the ‘exercise of thelr right
to freely affillate with, or decline to affiliate With, any employe
organization, and, thereby, has commltted, and 18 committing, prohibited
practices within the meaning of Section 111.70 (3) (a)el of the
Wisconsin Statutes. "

The ‘WERB ordered the school district and individual supervisory _
personnel.to cease and deslst from similar activities, to offer Koeller
his former position without prejudice, to pay Koeller any damages he
may have suffered amd to post a notice to all teachers notifyling them_
of the actions taken and future pollicy to be followed by the district.

A petition for review of the WERB's order was filed under ch., 227,
Stats. Thereafter, judgment was entered setting aside the order of
the WERB. On the merits the trial court found that the finding of the.
WERB that the school board's primary motivation for firing Koeller was
.his labor actlvities was based on speculation and conjecture. As to
the teachers' convention issue, the trial court also set aside the
WERB order, declaring that state law requires schools to be closed

and authorizes teachers' time off with pay only Lf they attend the’
conventions. Further, the trlal court ruled that there had been

no proof of' any relationship between the school board and the

- administrators.. The WERB has appealed. -
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" .}--shfll have the right of self-organization, to affiliate with labor .
- organizations of’ their.own choosing and the right to be “represented

-

- unfair ‘labor practices were committed?.

, de\cls
: phi§“q9ur; previously. See footnote-1, supra. L

.*with thelr municipal employers

.. the. right to refrain from any and-all such actlnﬂtiea.

WILKE, J. Four issues are raised on this appea1:2

First, is,the authority of school boards under secs. 40.40 and
40.41, Stats., subject to the limitations of sec. 111.70, Stats.?

Second, is the WERB finding that respondents interfered with, -
coerced and restrained teachers in its employ in the exercise of their
right to freely decline to affiliate with employee organizations
supported by substantial evidence? - . N
Third, is the WERB finding that the refusal of respéndents to

renew Koeller's contract was prompted by hls labor activities supported -
by -substantlal evlidénce? .

Fourth, must the WERB make an express finding that Kreuser,
Refling, Ladd and Ussel were agents of the Muskego-Norway school board.
in order to impute thelr actions to the board in decliding whether

Relation of Secs. 40.40, 40.41 and 40,45 and Sec. 111.70, Stats. '~

One of the principal premises for the trlal court's decislion was -
that secs. 40.40 and 40.41, Stats., require the school board to
-contract individuakly with each tcacher each year. The trial court
also approved the school board's policy.of offering its teachers the
choice of attending conventions or losing two days' pay. This policy,

according to the trial court, merely complled with sec., 40.40 (3),
which provides:

"The board may glve to any teacher, without deduction from her i
wages, the whdle or part of any time spent by her in attending a
teacher's Institute held In the county, dr a schaosl board cohvention col Ty
or the meeting of any teachers' assoclatlon, upon such teacher's filing
with the school clerk a certificate of regular attendance at such .
Institute, convention or association,. signed by the person conducting

the institute or conyention, or-by the secretary of the assoclatlon."
(Emphasis added.) :

©o. ~ . T e
The WERB found that by threatening lts teachers with the fonfelture}j%
of two days'. pay Lf they failed to attend teachers!® conventions, the (0
school distrlct interfered with the teacher's rights guaranteed by sec.

111.70 (2), Stats., to freely affiliate with or decline to affiliate
with any employee-organization.3 ‘

-
» '

2 The issue of the time taken by the WERB in rendering its o
ion and related findings, conclusions and order was considered by -

3 "111.70 (2) Rights of Municipal Employes. Mumicipal emplo&ésvf

by labor organizations of their own choice in conferences and negotiatiédi
or thelr represehtatives on questions of

‘wages, hours and' conditions of employment,  and such emgloyes shall hﬁve‘_’“$

o
R P

. AN o~

}

g



‘The provisions of sec. 111.70, Stats., apply to the authority of
school districts ﬁo the same extent as the authority of other municipal
governing bodles+® Sec. 111,70%was enacted after secs. 40.40 and 40.41
and is presumed to_have been enacted with a full knowledge of pre-
‘existing statutes.? Construction of statutes should be done in a way
. which harmonizes the.whole system of law of which ghey are a part,

o and any conflict should be reconciled Lf possible.

Sec. 40.40 (3), Stats., provides that a school board may give to
a teacher without deducting from her wages the whole or any part of time
: spent in attending a teachers' convention upon filing with the clerk a
o " certificate showlng such attendance. 3Sec. 40.45 provides that days on )
r - Wwhlch state and county teachers' conventions axe held are considered to -
e be school.days. Under sec. 111.70 (2) teachers have the right to
. refrain from affiliating with labor organizations and forcing teachers
LT to Join employee organizations is expressly forbidden by sec. 111.70
"~ _-(3) (&) 1. These statutes are not necessarily in conflict. They can .
. , all be glven effect by construing them together and ruling that :
. teachers cannot be required to .attend such conventions under threat of
K .loss of pay, but that teachers who do not attend such conventions can
be required to work for the school. In this way teachers can avoid
deductiong frgm their salaries while the right to refuse to join a
labor organization guaranteed by sec. 111.70 (2) is preserved. If,
the-teacher refuses to work, deductions from his salary could be made, -
but if the school does not offer work to teEchers not attending con-
ventions, the school cannst deny pay to such teachers.

e . -Respondents also contend that secs. 40.40 and Lo,41, stats., : vf
s . permit the school board to refuse to rehire on any ground or for no ‘
. " reason at all. Assuming this to be true, sécs. 40.40 and 40.41 can ’

be modified by subsequent statutes which forbld refusing to rehire ‘ﬁ
. a teacher for a particular reason. For example, a school board may A
e not refuse to rehire a teacher because of hig race, nationality or "

?

b vii1.70 Municipal employment. (1) Definitions. When used s
in this.section: (a) 'Municipal employer' means any city, county, o
village, town, metropolitan sewerage district, school district or

any other political subdivision of the state.h : ’3
‘ 5 Town of Madison v. City of Madison (1655), 269 Wis. 605, ,
70 N. W, (2d) 285, - T . ’

6 Moran v. Quality Aluminum Casting Co. (1667), 3l Wis. (2d)
542, 553,000 N, W. (2d) 000; Pellcan Amusement Co. v. Pelican . - "

219613, 13 Wis. (2d) 585, 593,710G N, W. {(2d) B2; Brunette v. Bierke
1955), 271 Wis. 160, 166, 72 N. W. (2d) 702" )

. /

7 Archy Jaecks v. West MLlwaukeeJWest Alllis, Jgint'Cit; School .
_Dist. No, I, Case s No. -24,- B Decision No. s
) Jny 15, 1566, CCH Labor Law Reporter, State ‘Laws, vol. 3, par. 45,757

-
.
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as follows:

_ . upon an examinatlon of the entire record, the evidence, .including

political or religious affiliations.8 Modification of statﬁtes is a ’
questipn of legislative policy. In 165G the legislature enacted.

sec, 111.70 (3) (a), which prohiblits municipal employere, fncluding - 5
school districts, from:

-

"1. 1Interfering with, restrdining‘or coercing any municipal - .
employe in the exercise of the rights provided in sub. (2). - e
. ‘Encouraging or discouraging membership in.any labor R
organization, employe agency, committee, assoclation or representation
plan by discrimination 1n regard to hiring, tenure or other terms or
conditions of employment.

This also restricts the ‘reasons a teacher can be refused re- '
employment., A school board may not terminate a teacher's contract
because the tcacher has been engaglng in labor actlvities.

;‘ Scope of Judlciul Rcview

The second and tnird fssues concern whether cruclal findings of

the WERB are supported by credible evidence. This makes it necessary o
to state the standard of Jjudiclal review of the findings of the WERB. .’
It is well established that under sec. 227.20 (1) (d), Stats., judfcial '~
review of the WERB findings is to determine whether 5r not the questioned
finding és supported "by substantial evidence in view of the entire
record."” This court has held that the key to the application of khis "
standard is to determine what is meant by "substantial evidence."10 . o

In Copland this court quoted from an article -by E Blythe Stasonll.,

"'é@:?he term "substantial evidence" should be construed to K f-g‘
confer finality upon an administrative declsion on the facts when,j) e

the inferences therefrom, ls found to be such (hat a reasonable man, e
acting reasonably, might have reached the decision; but, on the other .1l
hand, if a reasonable man, acting reasonably, could not have reached

8 sec. lho. L35, Stats., provides: ""(1) No discrimination shall be
practiced in the employment of teachers in public schools because of. their-
race, nationality or political or religious affiliations, and no questions»
of any nature or form shall be asked applicants for teaching positions inis»
the publfe schools relative to their race, nationality or polltical -or .
‘religious affiliations, elther by public school offieials or employes .
or by teachers' agencies and placement:bureaus. . Y

"(2) Whoever violates thls sectlion shall be fined not lets than '
$25 nor more than $50, or impriséned in the county jail not less than'5
nor more than 30 days. Violatlon of this section shall be cause for the=
removal of any superintendent, member of a board of education ar= xexchcaol"“as
board, or other public school official." .

S sec. 227.20 (1) (d), Stats.

Y

10 copland v. Department of Taxation (1962), 16 Wis. (2d) 543, 5
114 N, W. (2d) B58. .

11 "substantial Evidence" in Administrative Law, 89 Univeré‘ky of
Pennsylvanla Law Review (1G41), 1026, 1038.

..9_
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the decision .from the evibence and its inferences then the decision és
not supported by substantﬁal evidence "and it should be set aside.'"l

- Moreover, in Cogland]we reiterated that "'substantial_evidence!' . o
is 'such relevant evidence as a reasonable mind might acigbt as )
adequate to support a conclusionT' (EmphasIs supplled.)" In Copland
we declared that the test! of reasonablemeiﬁ "{s implicit in the A
.statutory words 'substantial evidence.',"1% and that the "4fg7éé of the " *.
statutory words "in view bf the entire record as submitted strongly ’

suggests that the test of| reasonableness‘is to be applied to the
- evidence as a whole, not _merely to that part which tends to .support
- the agency's findings."15 '

o
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Interference with Right tL Affiliate with Employee Organizations. : (j

In the instant case the evidence supports the WERB's finding and )
related conclusion that the respondents Lgterfered with, coerced, and
restrained teachers in the exercise of th®ir right to freely affillate"
with or decline to affilidte with any employee organization. The
school district's pollcy dxpressed in the teacher's manual strongly ~ T
Ve - impllied that teachers werd required to join the WEA. Memos circulated

by Superintendent Kreuser and Principal Refling indicated that time off
with pay would be granted only to teachers who were members of the )
4 convening groups (the WEA or the Federatlon of Teachers). The minutes
. of an executive committee contain the following statement:

[

~r L

"It was brought to th}atteation of the executive committee by the -
membership committee that some of our professional staff are not Join-
G ing the WEA. Mr. Ussell stated that he had *“alked to the district office

. and ‘said that wages will be .deducted for anyone not attending the WEA ;
Convention." ) : -

X
S

5

£
24

]
- ’-‘ ‘.<'~"
p Ry

. One of the complalnants stated to Principal Refling,‘"It apbeurs
~ . I have the cholce of payLn% the seven bucks or losing two days pdy,"
. - to which Refling replied, "That's about the size of 1t."

.
SRR Fas TN

-1
.‘l\-

&3

1 these statements and actions indicate a policy of coercing a2

4nto Jolning the WEA (or its competitor organization) by . ﬂ%

threatening them with the loss of pay for falling to -join. The WERB i, . - oo
found that the WEA was an employee organization and, although this

"
. ' . A
.

12 copland v. Department of Taxatlon, supra, footnote 10, at page“554."

. , —y ' Tt .__";
. L? Copland ' v. Department of Taxatlon, supra, footnote 10, at page 55&,35&’
.quoting from Gateway City Transfer Co. v, FE%TYC Service Comm. (19&5),, T
. 253 Wis. 367, » N . W ; and Consolldate dison Co. v, " .:%f
+ National L. R. Board (1938), 305 U. S. 167, 56-Sup. Ct. 205, B3 L. Ed. 126,55
' 14 Ry

. Copland v, Dgpaftmenﬁ of Taxation, supra, footnote 10,.at .p ge?554:§wvf

. 15 To1d. See also Albrent Frelgnt & Storage Co. v.‘ Public Ser
.Comm. (1G53), 263 Wis. R , N, W.o \ 580, o W ‘
otor-Transport Co. v. Public Service Comm. (1G53), 263 Wis. 31, 45,

2
A SE‘N.‘W;O(sz'sua; ¥ Davis, Administrative Law Treatise, pp. 125, 130, ™"
' sec, 26.03. ‘ . )

vices -
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' finding was not challenged, Lt is supported byEthe evidence. Coercing i
| teachers to Join an employee organization 1s a prohiblited practice of ,.é
o i' sec. 111.70 (3) (a) 1, Stats. The WERB's order to the respondents to A
3
|
"l

cease and deslist from this action is valid.

¢ -
i : -4
I

X . . Termination of Employment for Labor Activities.

, T The WERB found that the primary motlvation, for the refusal of the E
' school board to renew Koeller's contract was because of his activities o}
"~ and efforts on behalf of the MNEA welfare committee. The WERB concluded é
that the school board discriminated against Koeller in regard to the b
conditions of his employment for the purpose ofl{discouraging membership ‘;é

' in and activities on behalf of the MNEA and was'thereby committing a :
) prohibited practice under sec. 111.70 (3) (a), Stats. k)
A major premise in the trial court's argument for reversing the “.
: WERB's determinatlion ln thls respect is that if a valid reason for ¢
" [ - digcharging an employec cxlists, this ls a sufficient basis for holding é

- that the employee was not dismissed for. union activities. The trial
! court quotes Wisconsin Labor R, Bourd v.: Fred Rueping L. Co. as follows:

i "... When a valid* reason as heretofore defifed is found to be

present, it ls relatively difficult and may be jmpossible to more than
guess which reason motivated the dlischarge. The board could find P
discrimination here only by finding that the assigned reason for the
discharge of Assaf was false because if it was not the %evidence is in

such state that a {inding of diserimination would 'be pure conjecture. .,
Furthermore, we have some misglvlings whether, If ai valid and sufficlent "
reason for discharge exlists, the real or motivating reason has any '
materiality whatever, unless it can be shown that in other cases whete

similar groggds for discharge of nonunion men exlsted, no such action
was taken." 4

;' .
ta.m b,
WP

P

2

3

- In other words, {f there-was good reason for terminating Koeller's: i
employment because of teaching deficlenclies and his differences of
teaching phllosophy with the school board and the supervisory personnel, -
.. it would not matter whether the contract was not renewed for his labor
: ¢+ actlivities. But this is not the law. In Rueping there was no specula-
' tion as to what the real reason for the discharge was. Moreover, the
law concerning discharge for labor activities has changed since 1638,
In N,L.R.B. v. Great Eastern Color Lithographic Corp.l/ the federal ™
courts stated: s
‘ * . 3
. "The tssue before us is not, of course, whether or not there ;{é
.. existed grounds for discharge of these employees apart from their union -

activities. The fact that the employer had ample reason for discharging’ ™

oY)

L.
o as Sl

ra
[

-

S "them is of no moment. TU was free to discharge them for any reason g00d 54,
" Vi AL

. ‘or bad, 80 long as {t dId nat discharge them for thelr union activity.,
. . And even though the discharges may have been based upon other reasons ..
as well, if the employer were partly motivated by .union activity, %hq '
discharges were vitlative of the-Act." (Emphasis added.) LT
. hY

-

"

16 (1538), 228 ¥1s. 473,74sS, 279 N. W. 673. T
17 (24 ctr. 1962), 305 Fed. (2d) 352, 355. IR
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Several other federal cases are in accord.l8 Although these cases
-all involve a construction of unfair labor practices under the Wagner

Act, the case of St. Joseph's Hospital v. Wisconsin E. R. BoardiS .
: adopts thelr legal concluslon that an employee may not be flred when one
i . of the motlivating factors 1s his union activities, no matter how many

& bthér-valid reasons exist for firing him.

- The trial court opined that the WERB reached finding of fact
No. 29 "purely upon conjecture." It concluded that there was ample
reason for the school board's actions for Koeller's deficlencles as a »
teacher and his philosophical differences with the individual
respondents on school matters. ~ ‘

But in thls court's judicial revliew we are not required to agree .
‘in evéry detail with the WERB as to its findings, conclusions and order.
We must affirm its findings if they are supported by substantlial .
. evidence in view of the entire record. Sec. 227.20 (2), Stats., : -
" reQuires that upon such review due welght shall be accorded the
ekperience, technical competence, and specdialized knowledge of the
agency Involved. In short, this meahs the court must make some . R
1 deference to the expertise of the agency. .

In 8t. Joseph's Hospital v. Wisconsin E. R. Board20 the WERB
found that the discharge of an employee was primarily because of her

union activities. The court discussed the scope of. review of this
flndlng'au follows:

"Pinding 20 is a finding of ultimate fact and is of necessity based
upon inlerences from other testimony before the board. Such inferences
may not be based upon conjecture but must be drawn from established
facts which loglcally support them. The drawing of inferences from
other facts in the record is a function of the board and the weight to
be given to those facts is for the board to determine. International i
Union v. Wisconsin E. R. Board, 258 Wis. 481, 46 N. W. (2dJ IB5. Buch . )
.. findIngs, when made, cannot be disturbed by a court unless they are S

unsupported Ey substantial evidence in view of the entire record
gubmitted."?

. ' The board is the judge of the credibility of the witnesses?2 and =~ -
© the reviewing court is not to substitute i{ts Judgment for the judgment

1 i
X . H L3
18 yonder state Mrg. Co. v. NYL.R.B. (6th Cir. 1964), 331 Fed. (2d) -~ 4
37, 738; N.L.R.B, v. Symons M{g. Co. (7th Cir. 1G64), 328 Fed. (2d).835, .,."

37; Marshileld Steel Co. v. N.L.R.B. (8th Cir. 1663), 324 Fed. (2d) 333,

337 . T _".r"
.15 (1653), 264 wis, 356, 55 N, W. (2d) 448. - A
. LTl - oy i
20 Supra, footnote 1G5. . - LT . K :?ﬁ
2l 14. at page 4ol. . . .. _ ’ i
. 22 St. Francis Hospital v. Wisconsin E. R. Board (155G), '8 Wis. g
(2d) 308, GB N. W. (2d) 605. - . e
) T . LN TR
-’ . i - T 1'4.‘:':"
’ -
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W of the board.23 - - ) . : ”;?

In essence, in the instant case we must decide whether the WERB's
cruclal flndings, conclusions and order are based on inferencels
n; reasonably drawn on the entire record or whether they 'are the result of
< conjecture on the part of the WERB. :

. '
[T RN

-
o

“s

. On the whole record we conclude that the WERB's “Tinding No. 26

- 1s supported by substantlial evidence and reasonable inferences drawn v
therefrom in view of the entire record, that the fallure to refew Koeller's .
teaching contract was motivated by his activities as chalrman of the :
welfare committee of MNEA and not on any shortcomings Koeller may have
had .as a teacher nor upon KIS™differences with cértaln policies| of the L

<+

4

‘school board and the respondent supervisory personnel. ‘ -
. N X 1
The WERB's finding No. 2¢ L1s the logical flnal determinatlon as
to the motivation behind the failure to renew Koeller's contrect follow-
« Lng the stepped-up labor activities of the welfare committee in which- . Co
Koeller had such a major part and the difficultles had in assexmbling ‘dnd’
. presentlng proposals on-salaries and working conditions to Kreuser and -
, the schaol board. . I
! . ‘
. The WERB 'placed heavy emphasis on -the timlng and manner of the
| dismissal. R&lthough there was dispute about it the WERB could
reasonably find that the first recommendation of Koeller's nonrenewal
, was made at the executive session of the school board on March 2, 1664,
.immediately following the very meeting when the MNEA proposals for
1GOU-1¢065 were submitted to the school board, for the first time and
-were discussed; that at that tim nt written reasons were giveh for o
the dismlssal; that on March ¢, 1664, a summary of reasons having bee L
‘prepared since Merch 2nd, the schosl board acted formally to j ' Ty
terminate Koeller's services; that Koeller was not notifled of this R
action until March 12, 166U, the day after the schoal teachers were called
together and told of. the schosl board's determinations about salaries
and .working conditions for the year 1G64-1665 (there having been no
t

3
Tty

-
R R

negotiations about the MNEA proposals). ﬁ%
In a memorandum accompanying its findings of fact, conclusions of ‘ﬁg

law and order tiee WERD discussed its reasons for concluding that the ' o

respondents were motivatetwby Koeller's labor activities in.ending his h

[
i
N

employment, The WERB als horoughly discussed and rejected the other
reasons that were alleged to have motivated the respondents relating to
the shortcomings of Koeller as a teacher and his disagreement with
certain policles established by the school board.

-
X

o ?};.g("“ B .3-

P
.

The WERB carefully consideredveach one of the reasons compliled
in the summary prepared by supervisory persohnel prior to the school
‘board's -final action on March Gth as to why Koeller's contract should
not be renewed. The WERB's analysis is summed up as follows:

&3

s

X,
17l

. . "It seems incredible to us that the Superinfendent could be sincere
A in the gravity of complaints made.against Koeller and at the same time
.4 | . : .

i . ' P

B ,
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“No.. 7247 5




. refused Koeller a contract in order to discourage membership and collett~’

. "supervisory personnel in the employ of sald School District,” such

offer to recommend him to another position. We believe this to be a
gross act of intimidation." . :

The WERB concluded: ’ . i f
". . .in light bf the entire record,. we do not find that Koeller's .
competence as a teacher or disciplinarian motivated the determination s
not to extend his teaching contract. _ e

"We have therefore concluded that the Respondent School District o

ive bargaining activities on behalf of the Welfare Committee of the MNRA." -ﬂ

.

In any event, it may be assumed arguendo.that the school baard
would have been waranted in terminating Koeller's services on these
grounds if the motivation for the action were not connected with his
labor activities. Yet the WERB ‘could reasonably find, as.it did, that
the motivation for failihg to renew Koeller's contract was his activities
in the MNEA and on behalf of his fellow teachers' welfare.

*"

Agency. B .

- The WERB specifically found that Kreuser, Refling, Uskel, and L
Ladd were supervisory personnel in the employ of the Muskego-Norway L
" s¢hool district. The WERB consldered the actions of these supervisory 5
personnel 1n determining whether unfair labor practices had been committed
by the school bo4rd and-the school district. The trial court ruled that

. there was nothing int the findings of the WERB or in the evidence to
establish that these supkrvisory personnel were agents of the Muskego-
Norway school board. Therefore, ruled the trial court, actions of the

. supervisory personnel could not be attributed to the board in determining
whether unfalr labor practices had been committed, and only actlions by
school board members could be considered.

'+ The trial court’s.ruling-places form over substance. Where the
WERB expressly found that Kreuser, Refling, Ussel, and Ladd were

employment is sufficient to constitute an agency relationship. .The
employment policles of the school district are implemented through the
actions of the §upervisory personnel. Under the trial court's ruling,
the school board could tacitly engage in unfair labor practices through
actlons by the supervisory personnel, and the employees discriminated
against would have no efféctive recourse. Such a technical ’

- Anterpretation--as made by the trial court-- of the findings of the
WERB deprives sec. 111.70 (3), Stats.,.of any real substance.

I3

By the Court. - Judgment reversed. .
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