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The following memorandum was filed January 11, 1967. 

PER CUl?IAi; (on motion for rehearing). The motion for rehearing --- -- 
by appellant Wiscoiisfi Empl~entlZiZXons Board (hereinafter WEKB) 
is granted with respect to the following three issues: 

(1) Is noncompliance with the first sentence of sec. 111.07(4), 
.Stats., by WLIB' jurisdictional? 

(2) If such noncompliance is jurisdictional, should the holding 
of this court in its original opinion be made applicable to the instant 
case but prospective only as to all other matters pending before WERB? 

(3) If such noncompliance is not jurisdictional, what should be 
the procedure for enforcing compliance? 

Appellant WERB is granted twenty days from the date of this order 
in which to,serve and file any additional brief which it wishes to sub- 
mit to the court with respect to the above three issues; and respondents 
are, granted fifteen days from receipt of appellant's brief to submit 
their brief.with respect to such three issues. 

After receipt of the briefs, the court will notify counsel for 
the parties if the court wishes to hear oral arguments;- 

On rehearing the cause was submitted for the appellant on the briefs 
of Uronson C. La Follett., attorney general, and Beatrice Lam ert, assistant 
attZrYie~eErai,-- anmr the respondents on the briefs --% of Jac A. Hadtke 
of New Uerlin, attorney, and Quarles, Herriott, Clemons, Teschner& - 
!?&!E.,?. Laurence L. Goading Jr., and Peter J. Lettenberpr of cou&el, 
all of Eiilwaukee. 

- -.I --- ---- I ------- .-- 

briefs amici curiae were filed by (a) Lawton & Cates and John A. -- Lawton and U‘alra--F. 
.- ---.. -- 

Loeffler, all of Madison, 
- 

for the WiYconsiZunYil of .--.-- -_-- County and $%nxcip-%l%goyees (AFL-CIO), United Professional Firefighters 
of Wisconsin (AFL-CIO), Wisconsin Paid Firefighters Legislative Association, 
Wisconsin Professional Policemen's Association, Wisconsin County Police, 
Deputy Sheriffs, and Radio Operators Association, and the Wisconsin 
State Employees Association (AFL-CIO): (b) Goldberg, Previant & Uelmen of 
Milwaukee, -- for the Federation of Teachers cBakery‘salesvers= 
344; and (c) Carston C Koeller of 1duskcgo. - - _^_.__ ..-5- - 

The following opinion was filed May 4, 1967. 

Ph;R CURIAH (on rehearing) . After due consideration of briefs .-- submitted on motion? for rmring and pursuant to this court's order 
granting rehearing,,the court's statement of facts is retained and the 
court's opinionis hereby withdrawn and the following substituted 
thcrcfor. 

i\ threshold issue presented on this appeal is whether the fact 
that the Wisconsin Employment Relations Board's order herein was entered 
more than eleven months after submission of the controversy to it renders 
that order void and destroys the jurisdiction of the WEI+3 to enter its 
order herein.. Sec. 111.07(4), Stats., provides that: 

"Within 60 days after hearing all testimony and arguments of 
the parties the board shall make and file it findings of fact upon 

,a11 of the issues involved in the controversy, and its order, which 
shall stgte'its determination as to the rights of the parties. . . ." 
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The question is whctller the sixty-day language in sec. 111.07 
(4), stats. , is mandatory or directory. Sec. 111.07(12) provides: 

"A substantial compliance with the procedure of this suh- 
chapter sllall 1~ sufficient to give effect to the orders of the 
board, and they shall not be declared inoperative, illegal, or 
void for any omission of a technical nature in respect thereto." 

The resl>ondent argues that sec. lll.O7(12),'Stats., makes 
substantial compliance with sec. 111.07(4) mandatory, and that a 
decision made by the WERE eleven months after submission of the 
controversy does not constitute substantial compliance. 

In Woracheck v. Stenhcnson Town School Dist. this court articu- 
lated thetests-'Xo-he 

I. e-L, -- -* -,- -,- 
appii'er-in determlnlngwhenler a statutory 

provision is mandatory or directory: 

"'Thcrc is no well-defined rule by which directory provisions 
in a statute may, in all circumstances, be distinguished from 
those which are mandatory. In the determination of this question, 
as of every other question of statutory construction, the prime 
object is to ascertain the legislative intention as disclosed by 
the terms of the statute, in relation to the scope, history, context, 
provisions, and ,subject matter of the legislation, the'spirit or 
nature of the act, the evil intended to be remedied, and the general 
object sought to be accomplished.'" l/ 

The overall purpose of ch. 111, Stats., which must be given 
overriding consideration, is the promotion of 'industrial peace 
through the maintenance of fair, friendly and mutually satisfactory 
employment relations. This purpose is to be accomplished by the 
maintenance of 'suitable machinery for the peaceful adjustment of 
controversies. 2/ The overall policy of the act is not served by 
an interpretation of sec. 111.07(4) making the sixty-day require- 
ment mandatory. 

In State v. Industrial Comm. 3/ this court considered the - ---- - - -.-.-----.- 
problem of whether a time Titi\n%Ti& on an administrative agency 
was mandatory or directory. The court stated a guiding criterion 
as follows: 

. [A] statute prescribing the time within which public 
officeis'arc required to perform an official act is merely 
directory, unless if denies the exercise of power after such time, 
or the nature of the act, or the statutory language, shows that 
the time was intended to be a limitation." P_/ 

iio.such language prohibiting power after the expiration of 
sixty days can be found -in sec. 111.07(4) Stats. Moreover, there 
is no substantial reason why the decision rendered cannot be made 
after the sixty-day limitation as well as before. 5/ 

&/ (1955),,27O,Wis. 116, 120, 70 N.W. (2d) 657. 

2/ Sec. 111.01 (2), Stats. 

?./ (1940), 233 Wis. 461, 289 I‘J.W. 769. 

4/ Icl. at page 466. See also 67 C. J. S., Officers, -pp. 404-406, 
sec. 114b. 

5/ ~r'!;_l_f?_tPn v. Outagamia County (1928), 197 Wis. - -.--a 4, 220 N.W. 393. - ----- --._._-_-- 
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'I'he function performed by the WE;iU3 in the case at bar was 
adjudicative. Under sec. 270.33, Stats., a trial judge is 
,required to make his decision within sixty days after submission 
of the cause. This section has been ruled to bedirectory rather 
than mandatory. 6/ Analogously, the sixty-day time.limitation 
on the WEIR shoul~d,bc directory rather than mandatory', and.this 
holding is not changed by the substantial compliance.requirement : 
of sec. 111.07(12). The purpose of sec. 111.07(12) is to avoid \ 
the evasion of orders made by the board through technical Jlegal 
defenses. A holding that the sixty-day requirement, of sec. 111.07 
(4) is.merely directory fosters this purpose. 1 

We conclude that the nine-month delay by the WEKB in entering 
its decision and order, while not to be condoned, does not operate 
to dcprive,the WEIU3 of jurisdiction. ‘As a result of this ruling 
we now reach the merits of the controversy and'our decision thereon 
will'bc forthcoming in due course. 

- 

._1 

_’ 1 

;. I, 

_-- --- --- .- . _- .--- - .-_- __^_ . . 

6/ 62 N.W. -- Galewski v. i\Soe (1954), 266 Wis. 7, 
~~~~ley--v,~~esniewski (1959), 8 

16, (2d) 70.3;. 
Wis. (2d) 94, 101, 98 1J.W. 

(2aT40j-;--;' -.....- ----. - v.Schramm .- (1966), I&skley 31 Wis. 142 
N.W. (2d) 173:" ---- V.^. (2d) 134, 138, 
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