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Appear ances:

M. David White, Staff Representative, Wsconsin Council 40, AFSCME, AFL-CIO
1973 Strongs Avenue, Stevens Point, Wsconsin 54481, appearing on
behal f of Local 309, AFSCME, AFL-Cl O

M. Dean R. Dietrich, and M. Jeffrey T. Jones, Milcahy & Werry, S. C
Attorneys at Law, First Wsconsin Plaza, P.O Box 1004, \Wausau
W sconsi n 54401- 1004, appearing on behalf of the District.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND CRDER DI SM SSI NG PETI TI ON FOR ELECTI ON

Stevens Point City Enployees, Local 309, AFSCME, AFL-ClI O, having on
January 27, 1989, filed a petition requesting the Wsconsin Enpl oynent
Rel ati ons Conmmi ssion to conduct an el ection anong certain of the District's
enpl oyes and then to accrete themto an existing collective bargaining unit of
full-tinme and regular part-tine custodial and nmai ntenance enployes currently
represented by the Union; and hearing having been del ayed due to the parties
scheduling difficulties; and after efforts by the Conm ssion to settle the
matter were unsuccessful, hearing having ultimtely been held on April 20,
1989 in Stevens Point, Wsconsin before Exam ner Mary Jo Schiavoni, a nenber
of the Conmission's staff; and no stenographer having been present and the
parties' having agreed that a tape recording of said hearing should be
prepared in lieu of a transcript; and the parties having conpleted their
briefing schedule on May 22, 1989; and the Conmi ssi on having consi dered the
evi dence and the argunments of the parties, and being fully advised in the
prem ses, nakes and issues the foll ow ng



FI NDI NGS OF FACT

1. That Stevens Point Area Public Schools, District No. 1
hereinafter the District, is a nunicipal enployer engaged in the operation of
a public school systemand has its offices at 1900 Pol k Street, Stevens Point,
W sconsi n 54481.

2. That Stevens Point City Enployees, Local 309, AFSCME, AFL-ClQ
herei nafter the Union, is a |abor organization and has its offices at 1973
Strongs Avenue, Stevens Point, Wsconsin 54481

3. That by virtue of Stevens Point Area Public School District, Dec.
No. 7713 (WERC, 10/66), the Union is the certified exclusive collective
bar gai ning representative for certain enployes of the District in a bargaining
unit described
as follows:

all regular full-time and regular part-tine custodial and
mai nt enance enpl oyes of the Stevens Point Board of
Education, Stevens Point Area Public Schools, District
No. 1, excluding supervisors and all other enployes.

4. That since 1973, the District has utilized a group of individuals
which it has referred to as LTE (Linmted Term Enpl oynent) Custodians in two
different respects; (1) it has hired LTE Custodi ans as substitutes for
bargai ning unit nmenbers who are absent due to illness, |eaves of absence,
vacations, etc. and (2) it has also utilized LTE Custodi ans for special
renodel i ng projects during sumrer vacation or other breaks in the schoo
cal endar including drywalling, electrical, painting and other work involving
bui |l di ng and construction skills.

5. That since at |east 1973, the Union and the District have been
parties to a series of collective bargaining agreenments; that agreements from
1973 to 1984 contained the follow ng provision

Article VI
Seniority Rights

B. 1. The above rul es on establishing seniority shal
not apply to tenporary enpl oyees (enpl oyees hired for
a specific project or for a definite length of tine),
however, in the event a tenporary enpl oyee becones a
regular full-tinme or regular part-tine enpl oyee,
noti ce of his/her change in status shall be given to
the Union and his/her seniority shall date from
hi s/ her | ast date of hire. A tenporary enployee is
defined as an enployee who is hired on a tenporary
basis for a specific period of tine or for a special
project but for less than a period of 90 cal endar
days. Tenporary enployees may work a part-tine
schedule or a full-time schedule. However, if the
enpl oyee works | onger than 90 cal endar days wi t hout
bei ng separate fromservice for at |east 90 cal endar
days before being rehired, he/she shall be credited
with all tinme worked toward his/her probationary
peri od and shall receive the rate of pay as outlined
in Appendi x "A" and Article 17 of this Agreenent.

He/ she shall al so receive the same fringe benefits
granted other probationary enpl oyees. Wen an

enpl oyee is hired for a special project and said
proj ect cannot be conpleted in the 90 day period as
outlined above, a 30 day extension nay be granted
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provided the Union is notified.

6. That in the agreenment covering the period of tinme fromJuly 1,
1984 to June 30, 1986, Section B. 2. was added which provides as foll ows:

2. It is understood that regul ar enpl oyees shal
have preference, within a building, in job assignnents
over tenporary enployees if the tenporary enployee is
capabl e of performing the job assignment. This will
not be used to circunvent an enpl oyee's regul ar
duties. It is further understood that within a
bui | di ng, regul ar enpl oyees shall be offered overtine
prior to offering overtime to tenmporary enpl oyees.

7. That the current agreenent, which extends fromJuly 1, 1986 to
June 30, 1989, contains the follow ng applicable provisions:
Article | - Recognition
A The Board hereby recogni zes the Union as the

excl usive coll ective bargai ning representative of al
regular full-tine and regular part-tinme Custodial and
Mai nt enance enpl oyees of the Stevens Point Area Public
School s, District #1, excluding the super-visor of
Bui | di ngs and Grounds, bus trans-portation enpl oyees,
food service personnel, office clerical enployees,
supervi sory personnel, central supply manager, and
teachers, for the purpose of bargaining collectively
on matters pertaining to wages, hours and worKking
conditions of enploynent.

B. The Union and the Board recogni ze the right of
any enmployee to join and participate in Union
activities as well as their right not to join and not
to participate in such activities. The Union and the
Board agree not to discrinmnate in any manner agai nst
such enpl oyee because of his/her Union activity or

hi s/ her refusal to engage in such activity.

C Definitions:

1. Regul ar Full-Time: Regular full-tine
enpl oyees shall mnmean enployees hired to fill a regul ar
full-tinme position in the bargaining unit.

2. Regul ar Part-Ti me: Regular part-tine
enpl oyees shall mnmean enployees hired to fill a regul ar
part-tine position in the bargaining unit.

3. Limted Term Enpl oyees:

1. Limted termenpl oyees (LTE s) shal

mean enpl oyees hired for a period not to exceed ninety
(90) cal endar days and excl udi ng regul ar enpl oyees as
defined in C.1 and C. 2 above. |If an LTE workers (sic)
| onger than 90 cal endar days w t hout bei ng separated
fromservice for at |east 90 cal endar days before
being rehired, they shall be credited with all tine
wor ked toward their probationary period and shall be
consi dered a regul ar enpl oyee. The Union may grant an
ext ensi on of 30 cal endar days upon witten request of
the Board of Education. Any LTE reenpl oyed by the
Board as a regul ar enpl oyee after being separated for
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nore than 90 cal endar days shall be treated as a new
hi re.

2. It is further understood that under
the follow ng circunstances, the Board may need to
hire an LTE for nore than 90 cal endar days provided
for above. Such hiring shall be linmted to filling in
for a regular enployee who is unavail able due to
ext ended sick | eave, nedical |eave, |eave of absence
and/ or Worker's Conpensation |leave. In such event, an
i ndi vidual so hired shall be enployed for the period
of absence.

The Board agrees that in the event the
regul ar enpl oyee does not return to enploynent, the
position is subject to the posting procedure and the
LTE wor ker shall not be considered for the position
unl ess all regul ar enpl oyees do not post for said
positions). However, should the LTE be the successful
candidate for said position after conpletion of nornal
posting process, time worked shall be credited towards
their regular probationary period and they shall be
consi dered a regul ar enpl oyee.
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Article 6 - Seniority Rights

A Seniority shall be determnined by continuous
I ength of service with the school system begi nning on
the | ast date of hire, as a regul ar enpl oyee.

B. It is understood that regul ar enpl oyees shal
have preference, within a building, in job assignnents
over linmted termenployees if the limted term

enpl oyee i s capable of performng the job assignment.
This will not be used to circunvent an enpl oyee's
regular duties. It is further understood that within
a buil ding, regular enployees shall be offered
overtime prior to offering overtine to linited term
enpl oyees.

8. That on January 27, 1989, the Union filed the instant petition
requesting that the Comm ssion conduct an el ection anobng the current LTE
Custodi ans, five enployes, and if a mpjority of said enployes choose to be
represented by the Union, accrete all LTE Custodians to the existing
bargai ning unit referred to in Finding of Fact 3; that the Union expressly
di savows any interest in representing the affected enployes in a separate
unit; and that the Union argues that the di sputed enployes are neither casua
nor tenporary enployes but rather that they are regular part-tinme enployes.

9. That the District opposes the Union's petition arguing that the
Conmi ssi on should dismiss the petition on three separate grounds: (1) that the
Union's petition for election is barred by the parties' collective bargaining
agreement which excludes the LTE Custodians fromthe bargaining unit; (2) that
LTE
Cust odi ans are casual enployes and thus are not "nunicipal enployes" eligible
for union representation; and (3) that, in any event, inclusion of LTE
Custodi ans within the regul ar custodi an and mai ntenance bargaining unit is
i nappropri ate because LTE Custodi ans do not share a comunity of interest with
t he regul ar bargai ning unit enpl oyes.

10. That by agreeing to the contract |anguage noted in Finding of Fact
7, above, the parties expressly and specifically agreed to exclude the LTE
Cust odi ans from the bargai ning described in Finding of Fact 3; that this
excl usi on was not based upon statutory grounds; that the existing unit is not
repugnant to MERA; and that there has been no material change in circunstances
affecting the LTE Custodians' unit status since 1986.

Based upon t he above and foregoi ng Findings of Fact, the Conm ssion
makes and issues the foll ow ng

CONCLUSI ON CF LAW

That absent an agreenment of the parties on sone other procedure, the
Uni on can expand the existing bargaining unit to include any LTE Cust odi ans
who are regular part-tinme enployes by neans of: (1) a tinely filed election
petition including both those enployes in the existing unit set forth in
Fi ndi ng of Fact 3 and the LTE Custodi ans; or (2) an election petitionin a
residual unit of all currently unrepresented regular full-time and regul ar
part-tinme enployes of the District which unit could be nerged with the
existing unit if the Union was selected by a majority of those voting as the
col l ective bargaining representative.

Based upon the above and foregoing Findings of Fact and Concl usi ons of
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Law, the Conmi ssion makes and issues the follow ng

ORDER 1/

That the petition to conduct an el ection only anong current LTE
Custodi ans to determ ne whether they wish to be accreted to the existing
custodi an and nai nt enance bargai ning unit described in Finding of Fact 3 be,
and hereby is, dismssed.

G ven under our hands and seal at the City of Madison,
this 17th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Tor osi an /s/
Her man Tor osi an, Conm SsSi oner

WlliamK. Strycker /s/
WIiTliamK. Strycker Conmi ssi oner

1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion
by followi ng the procedures set forth in Sec. 227.49 and that a petition
for judicial review naning the Comm ssion as Respondent, nmay be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

Cont i nued
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Cont i nued

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nay order a rehearing on its own nmotion wthin 20 days after
service of a final order. This subsection does not apply to s.
17.025(3)(e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by |aw, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or
one of its officials, and filing the petition in the office of the clerk
of the circuit court for the county where the judicial review
proceedings are to be held. Unless a rehearing is requested under s.
227.49, petitions for review under this paragraph shall be served and
filed within 30 days after the service of the decision of the agency
upon all parties under s. 227.48. |If a rehearing is requested under s.
227.49, any party desiring judicial review shall serve and file a
petition for review within 30 days after service of the order finally
di sposing of the application for rehearing, or within 30 days after the
final disposition by operation of |aw of any such application for
rehearing. The 30-day period for serving and filing a petition under
thi s paragraph conmences on the day after personal service or nmiling of
t he decision by the agency. |If the petitioner is a resident, the
proceedi ngs shall be held in the circuit court for the county where the
petitioner resides, except that if the petitioner is an agency, the
proceedi ngs shall be in the circuit court for the county where the
respondent resides and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(g). The proceedings shall be in the circuit court for
Dane county if the petitioner is a nonresident. |If all parties
stipulate and the court to which the parties desire to transfer the
proceedi ngs agrees, the proceedings my be held in the county designated
by the parties. |If 2 or nore petitions for review of the sane decision
are filed in different counties,, the circuit judge for the county in
which a petition for review of the decision was first filed shal
determ ne the venue for judicial review of the decision, and shall order
transfer or consolidation where appropriate.

Cont i nued
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Cont i nued

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
deci sion, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceedi ng, upon all parties who appeared before the agency in the
proceeding i n which the order sought to be revi ewed was made.

Note: For purposes of the above-noted statutory tine-linmts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing i medi ately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the

Conmi ssion; and the service date of a judicial review petition is the date of
actual receipt by the Court and placenment in the mail to the Conm ssion

- 8- No. 7713-A



STEVENS PO NT AREA
PUBLI C SCHOCOL DI STRI CT

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ON
OF LAW AND ORDER DI SM SSI NG PETI TI ON FOR ELECTI ON

UNDERLYI NG FACTS

The basic facts are set forth in the Findings above. The case presents
two issues for Commission determ nation. The first is whether the Union, in
light of the parties' contractually agreed to recognition |anguage, nay
petition for and receive an el ection anong certain of the District's currently
unr epr esent ed
enpl oyes and, upon receipt of a majority vote, have said enployes accreted to
t he existing bargaining unit.

Assuming that the Union is not barred fromreceiving such an el ection
the second issue then involves a determ nation as to whether the disputed
enpl oyes, the current LTE Custodi ans, should be appropriately included in the
bar gai ning unit.

POSI TI ONS OF THE PARTI ES

The Union requests the Comm ssion to conduct an el ection anong the LTE
Custodi ans and to issue an order accreting themto the existing custodial and
mai nt enance bargai ning unit upon receipt of najority approval of the LTE
Custodi ans. The Uni on expressly di savows any interest In representing the LTE
Custodians in a separate unit. It has not, however, expressed a desire to or
offered to stand an overall election in the existing custodial and nai ntenance
unit.

The Union contends that the recognition clause of the contract does not
exclude LTEs. Rather, LTEs are nmerely defined and their rights are descri bed.
This, it asserts, is not an inplicit or explicit exclusion of these enpl oyes
fromthe unit. Arguing in the alternative, the Union nmintains that even if
such an exclusion is found to exist, the petition should neverthel ess be
granted because there is no other appropriate unit in which these enpl oyes can
be included. Pointing to the record evidence and to the statutory nmandate to
avoi d undue fragnmentation, the Union argues that a separate unit is
i nappropriate and that LTE Custodi ans share a community of interest with
menbers of the existing custodial and mai nt enance bargai ning unit. The Union
asserts that if the Conm ssion dismisses this petition, it will be depriving
t hese enpl oyes of the opportunity to seek representation and thus be acting in
a manner repugnant to Sec. 111.70(6), Stats.

Rel yi ng upon this sanme evidence, it maintains that LTE Custodi ans are
neither tenporary or casual enployes but rather regular part-tinme enployes
with a reasonabl e expectati on of continued enpl oyrment.

The District disagrees with the Union's position. It argues that the
Union's petition for election is barred by the parties' agreenent to excl ude
the LTEs fromthe bargaining unit citing Md-State Vocational Technical and
Adult Education District No. 14, Dec. No. 14526-A (VWERC, 5/85) and \West
Al lis-West M| waukee School District, Dec. No. 16405-C (WERC, 1/89). The
District opposes an expansion of the agreed upon unit as proposed by the Union
and notes that there is no evidence to suggest that the exclusion of the LTEs
fromthe unit was based upon statutory grounds rather than the parties' nutual
consent. It also stresses that the Union has failed to denonstrate the
exi stence of any intervening event which has materially affected the status of
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t he LTE Cust odi ans.

Furthernmore, the District argues that the LTE Custodi ans are casua
enpl oyes, whose inclusion in the existing bargaining unit would be
i nappropri ate because they are not "nunicipal enployes”". Even if the
Comm ssi on where to conclude that these enpl oyes are nunici pal enployes, the
District submits that the inclusion of the LTE Custodians is inappropriate
because they do not share a sufficient comunity of interest with the existing
regular full-tinme and regular part-tinme custodial and mai nt enance bar gai ni ng
unit enployes. Pernitting a separate bargaining unit of LTE Custodi ans under
t hese circunstances, it argues, would not result in undue fragmentation

DI SCUSSI ON

The initial question for determ nation is whether the Union's petition
for election and subsequent accretion is barred by the parties' agreed upon
contractual l|anguage. In Md-State Vocational Technical and Adult Education
District No. 14, Dec. No. 14526-A (WERC, 5/85), we held that where the parties
have previously agreed to exclude certain existing positions held by municipa
enpl oyes froman existing unit, it would be inappropriate, absent a show ng
that the existing agreed upon unit is repugnant to MERA or that a naterial
change regarding the status of the disputed positions has occurred, to grant
the union's request for inclusion in the unit of the excluded enpl oyes by
uncondi ti onal order clarifying the bargaining unit. Rather, we held that the
union therein was obligated to tinely file a petition for election in the
overall unit it seeks to represent to achieve the desired expansion of the
unit to include the excluded positions.

In Md-State, we were applying the principle established in M| waukee
Board of School Directors, Dec. No. 16405-C (WERC, 1/76) and City of Cudahy,
Dec. No. 128997 (WERC, 9/74) and recently reaffirmed in West AlTis - West
M | waukee Schools, supra; and City of Sheboygan, Dec. No. 7378-A (WERC, 5/89),
to the effect that we will honor parties’ agreements on unit conposition
unl ess:

1. The positions in dispute did not exist at the time of the
agreenent; or

2. The positions in dispute were voluntarily included or
excluded fromthe unit because the parties
agreed that the positions were or were not
supervi sory, confidential etc.; or

3. The positions in dispute have been inpacted by changed
circunstances which naterially affect their unit
status; or

4. The existing unit is repugnant to the Act.

Whil e the decisions cited above were responses to requests for
uncondi tional orders clarifying bargaining units, we are satisfied that the
rationale in those cases is equally applicable to the election petition before
us. Thus, if the parties herein have an agreenent to exclude LTE Custodi ans
and the conditions set forth above do not exist in the instant case, we wll
di smiss the Union's petition. 2/

2/ As we note in our Conclusion of Law, an existing regular full-time and
regular part-tine unit can also be expanded if a union seeks an el ection
in a residual unit of all currently unrepresented regular full-tine and
regul ar part-tine enployes and asks that said residual unit be nmerged
with the existing unit if the Union wins the residual election. City of
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The District contends and the Union denies that the parties have
mutual |y agreed to contract |anguage in their nopst recent agreenment which
expressly excludes LTE Custodians fromthe regul ar custodi al and nmi nt enance
bargai ning unit. Findings of Fact 5, 6, and 7 fully set forth the evolution
of the parties' bargaining | anguage on the issue of LTES. The npost recent
| anguage, as set forth in Finding of Fact 7, does nore than nerely define
LTES, as the Union argues. Section C 3, when read in conjunction with Section
A of Article 1, the recognition provision, expressly excludes Linmted Term
Enpl oyes (LTEsS) fromthe bargaining unit. As the District correctly notes,
since at least 1973, the parties have been aware of the District's use of LTEs
and have agreed that LTEs woul d be excluded fromthe bargaining unit provided
certain conditions were met. That is, if the use of LTEs was l[imted to 90
days and they were not recalled to work within the next 90 days, the LTES were
excluded fromthe regul ar custodi al and mai ntenance unit. This concl usion
that LTEs have been expressly excluded is buttressed by the parties' revision
of Article | during the last round of negotiations. Such a revision
highlights the fact that the role of LTEs has been specifically considered and
has led to their exclusion fromthe unit by the parties.

Because the LTE Custodi ans have been expressly excluded by the nopst
recent contractual |anguage, and the exclusion was not based upon statutory
grounds, the unit is clearly not repugnant to MERA, and there have been no
mat eri al changes with respect to LTE Custodi ans since the execution of the
nost recent agreement, we conclude that the instant petition rmust be
di smi ssed. 3/

Dat ed at Madi son, Wsconsin this 17th day of August, 1989.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A. Henry Henpe /s/
A. Henry Henpe, Chairnman

Her man Tor osi an /s/
Her man Tor osi an, Conm SsSi oner

WlliamK. Strycker /s/
WIiTliamK. Strycker Conmi ssi oner

M | waukee, Dec. No. 13099 (WERC, 10/74); Fox Valley Technical Institute,
Dec. No. 13204 (WVERC, 12/74); Cochrane-Fountain Cty School District,
Dec. No. 13700 (VWERC, 6/75); MATC, Dec. No. 8382-A (WERC, 1/80). Here,
AFSCME has not expressed an interest in pursuing this "residual" option
and it is not clear whether there are any other regular full-time and
regul ar part-tine unrepresented District enployes in addition to any of
the LTE Custodi ans who nmay be regul ar part-tine enpl oyes.

3/ Therefore, it is unnecessary to consider the issue of whether any or al
of the LTEs are casual enployes who thus, in any event, would not share
a sufficient conmunity of interest with the regular full-tine and
regul ar part-tine enployes to be included in the existing unit.
Contrary to the District's argunents, we would not that casual enployes
are "muni ci pal enpl oyes"” within the neaning of Sec. 111.70(1)(i),
Stats., and thus can be represented for the purposes of collective
bargai ning in appropriate units of casual enployes.
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