
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
---------------------.----------------------------------------------------- 

CITY OF' MADISON, a municipal 
corporation, 

Petitioner, Case #121-135 

vs. DECISION 

WISCONSIN EMPLOYMENT 
RELATIONS BOARD, 

Respondent. 
________-----_------________I___________---------------------------------- 

Before Hon. Richard W. Bardwell, Judge. 
--------------------________I___________---------------------------------- 

This is a review under Chapter 227 of an order of the Wisconsin 
Employment Relations Board (hereinafter referred to as WERB) whereby the 
board ordered that fact finding be initiated pursuant to Section 111.70 
(4)(e), Wis. Stats, The fa:ct finding was ordered with respect to a 
dispute between Joint School District 8, City of Madison (hereinafter 
referred to as the school district or school board) and. the representative 
of non-supervisory teachers of such district, Madison Teachers, Inc. 
(hereinafter referred to as the teachers union or representative). 

We have reviewed the record carefully and find there is no material 
dispute with respect to the factsinvolved. In our judgment the findings 
of fact entered by the WERB quite adequately set forth all the pertinent 
and necessary facts as follows: 

“1. Tnat Madison Teachers, Inc., hereinafter referred to 
as the Teachers, is a labor organization within the meaning of 
Section 111.70, Wisconsin Statutes, and has its offices at 411 
West Main Street, Madison, Wisconsin. 

2. That Joint School District No. 8, City of Madison, et 
al., hereinafter referred to as the School Board, is a municipal 
employer within the meaning of Section 111.70, Wisconsin Statutes, 
and has its offices at 545 West Dayton Street, Madison, Wisconsin. 

3. That at all times material herein said Teachers has 
been, and is, the exclusive collective bargaining representative 
for the nonsupervisory teachers in the employ of the School Board 
in an appropriate collective bargaining unit. 

4. That prior to March, 1966, Teachers had submitted to 
the School Board proposals for wages, hours and conditions of 
employment covering teachers in the employ of the School Board 
for the school year 1966-1967; that on March 3, 1966 representa- 
tives of the School Board and Teachers met in their initial 
collective bargaining session with reference to the working 
conditions of teachers for the 1.966-1967 school year; that during 
said meeting the School. Board, by its Superintendent, presented 
to representatives of the Teachers a calendar which the Super- 
intendent indidated he intended to propose to the School Board 
for its adoption, reflecting the various classroom days, teachers' 
meetings, convention da,ys, holidays and vacation days, for the 
school year 1966-1967; that at the time the Superintendent indicated 
that he did not consider his proposed calendar to be a matter for 
collective bargaining, and that he was submitting same to the 
Teachers for thei-r review.and reaction, and at that time he invited 
Teachers to suggest to the School Board changes in the proposed 
calendar. 



II [- 
>- That on March 10, 1.966, after revFewi.ng the Supo-rin- 

1, e n cl c n t ' 5; proposed calendar, Teachers prepared and submitted a 
proposed calendar to tile administrative officers of the School 
130a rd; that in the afternoon of March 21, 1566, representatives 
of the Teachers and School Board again met in negotiations; and 
that at said meeting representatives of the School Board submitted 
a revised proposed 1566-1967 calendar to representatives of 
Teachers; that on the evening of March 21, 1966, at a regular 
School Board meeting, the matter of the 1966-156’7 calendar was F 
made a matter of business, in that a motion was presented for 
the approval of the calendar as prepared and revised by the 
Superintendent; that representatives of the Teachers were present 
and were requested by the School Board to comment on the proposed 
calendar; that thereupon a representative of Teachers requested 
that the School Board consider the calendar as a negotiable item; 
that the School Board thereupon set aside further action on the 
calendar and posponed to a subsequent,meeting; that at a subsequent 
meeting held on March 25, 1966, members of the School Board reached 
an impasse among themselves with respect to the issue as to whether 
the matter of the calendar was subject to collective bargaining 
between the School Board and Teachers; and that thereupon the 
School Board determined to seek a legal opinion from the City 
Attorney with respect to the matter. 

6. That on April 4, 1566, after having received a legal 
opinion from the City Attorney, wherein the City Attorney advised 
that the matter of the school calendar was not a subject matter 
of collective bargaining, the School Board, without further 
conferences or negotiations with the Teachers, adoed the school 
calendar as revised by the Superintendent, with a slight modifi- 
cation. 

7. That the School calendar proposed by the Teachers for the 
year 1966-1967 differed in various aspects from the original and 
revised calendars prepared by the Superintendent and adopted by 
the School Board; and that representatives of the Teachers and 
the School Board have been, and continue to be, deadlocked with 
respect to the 1966-1567 school calendar after a reasonable period 
of negotiations." I 

Based on the above cited findings of fact 'the WERB entered the 
following two key conclusions,of law which are the subject of this review: 

"1. That the issue as to whether the calendar setting forth 
the school year, teaching days, teachers' meeting days, convention 
days, holidays, ,vacation days and the like, is a subject matter of 
collective bargaining within the meaning of Section 111.70 of the 
Wisconsin Statutes. 

"2 . That a deadlock within the meaning of Section 111.70 
(4)(e) of the Wisconsin Statutes exists betwee,n Madison Teachers, 
Inc. and Joint School District MO. 8, City of Madison, et al. 
with respect to the 1966-1967 school calendar, affecting teachers 
in the employ of said Municipal Employer, who are represented 
by said Labor Organization." 

Under date of October 14, 1566, WERB proc.eeded to order that fact 
finding be initiated for the purpose of recommending a solution of the 
dispute between the teachers organization and the school board with 
respect to the 1966-1967 school calendar. ,In our judgment there are 
three principal issues to be resolved by the reviewing court: (1) 1s 
the case moot? (2) Have the requirements which permit fact finding to 
be initiated under Section 111.70(4)(e) been met? (3) Is the scho,ol 
calendar a proper subject for negotiations under Section lll.70(2), Wis. 
Stats.? 
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1 ISSUE OF*MOOTNESS 

Essentially, the WERB's order deals only with fact finding relating 
to the 1~;66-1~;67 Madison school calendar. This calendar will have 
become history by early June which is obviously in advance of any time 
in which any meaningful fact finding could possibly be accomplished. 

There is a general rule that an appeal will be dismissed if the 
right in controvers.,y has expired by lapse of the time fixed for its 
continuance. This appears to be the case here. However, there is an 

‘7. exception to such rule where interests of a public character are asserted 
under conditions which may immediately recur after dismissal of the case 
in question. 
436, 441. 

Wisconsin E. R. Board vs. Allis Chalmers W. Union, 252 Wis. 
The foregoing situation clearly obtains here because the 

matter of the negotiability of the school ca%endar is a subject which 
recurs annually. 

Actually, the 1967-1968 school calendar was set up by the super- 
intendent of schools and approved for adoption by the board of education 
at its meeting on March 20, 1567. Whether the 1967.-68 school calendar is 
stil:L subject to furtner negotiations will be one of the matters to be 
determined by the fact finder, should one be appointed under the statute. 

Finally, as stated in Paragraph 6 of the 
the question of the negotiability of the 

city's petition for review, 
school calendar is a &matter of 

paramount public interest. Counsel for the teachers' union agrees with 
this statement as does counsel for the WERB. We therefore conclude that 
the case before the court is not moot and that our decision herein will 
eventually affect all subsequent negotiations between the teachers' union 
and the school board. 

STATUTORY REQUIREMENTS FOR FACT FINDING 

Section 111.70 in material part provides as follows: 

"(j-C> Powers of the Board. The board shall be governed 
by the following provisions' relating to bargaining in municipal 
employment: 

* * * 
"(e) Fact Finding. Fact finding may be initiated in the 

follr~winp; circumstances: 1.. If after a reasonable period of 
negotiation tne parties are deadlocked, either party or the 
parties jointly may initiate fact finding. 2. Where-an ---7- or union falls or refuses to meet and 

employer 
--- neg6tiate in good faith 
at reasonable times in a bona fide effort to arrive at a settle- -- 
ment??-(Ziis supplied.) 

It is true that the board in its conclusions of law (Conclusion 2 
quoted above) found that'a deadlock within the meaning of Section 1.1.1.70 
gph;;f di tri.ct occurred in the negotiations between the teachers' union and 

1‘1 - ' S . Counsel for the city takes tne position that there 
could not possibly be a deadlock in negotiations when one side (here the 
school district) refused to negotiate on the issue of' the school calendar 
upon the advice of the cLty attorney. A careful reading of the findings 
of fact entered by the WERB, particularly Paragraphs 5 and 6, supports 
this contention for the school board actually refused to meet and negotiate 
on the matter of the school calendar. 
tnat Section 11.1. .70(4)(e) 

However, it should 'be pointed out 
p rovides that fact finding may be initiated by 

either side if the parties are deadlocked in their negotiations or where 
either side refuses to negotiate in good faith on a negotiable issue. 
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{!;oo,d l.‘d i. Iit1 bJu 1; tkle!l reacned a deadlock. on the i. ssue Of the ne~;oti.aGi.l. i ?;y 

3.f’ I; t-1 !2 sct1031. calendar. It may be argued with equal force that the 
school. board flatly refused to negotiate at ali on the issue of the 
scnool calendar. As a matter of substance we do not think it makes 
any difference which view one takes. It is apparent, in our judgment, 
that the requisite condition, either a deadlock or a refusal to negotiate, 
has been met in the instant situation and that the WERB properly enter- 
tained the petition for fact finding. This ruling, of course, assumes 
that the school calendar is a proper subject for negotiation under the 
statute. 

Certainly counsel for both parties in their oral argument took 
tine position that the question of the negotiability of the school 
calendar should be determined on this review as it was a matter of 
such overriding importance. 

NEGOTIABILITY OF THE SCHOOL CALENDAR 

The controlling statute under which the WERB found .the school 
calendar to be a negotiable matter is Section lll.TO(2) which provides 
as follows: 

"(2) Rights of municipal employes. Municipal employes 
shall. have the right of. self-organization, to affiliate with 
labor organizations of their own choosing and the right to 
be represented by labor organizations of their own choice in - 
conferences and negotiations with their municipal employers 
or their representatives on questions of wages, hours and 
conditions of employment, and such employes shall have the ' 
right to refrain from any and all such activities." (Emphasis 
supplied.) 

The above quoted statute was first adopted by Chapter'505, Laws 
of 1959. By its terms it requires that there be compulsory collective 
bargaining between labor organizations representing municipal employees 
and their municipal employers or their representatives on questions of 
wages, hours and conditions of employment. As a concomitant duty of the 
righlt of municipal employees unions to force collective bargaining on 
questions of wages, hours and conditions of employment, such employees 
forfeit al.1 right to strike. Sec. 111.70(4)(l), Wis. Stats. The right 
to compel collective bargaining on certain specific issues was substituted 
for the em lotees' historic right to strike. 
"quid pro Euo' 

This is not precisely a 
. Rather it is actually the substitution of a lesser for 

a gream rght. Under such circumstances the lesser right, i.e., the 
right to compel negotiations on issues affecting employment conditions, 
should be broadly construed to more equitably balance the scales of justice. 

In support of its findi.ng that the school calendar is a negotiable 
i.ssue the WERB, with Chairman Slavney and Commissioner Anderson writing 
the memorandum opinion, pin-pointed the issue rather succinctly at page 8 
of the decision as follows: 

"The school calendar affecting teachers in the employ of 
the School Board has a direct and intimate relationship to their 
salaries and working conditions. The calendar establishes the 
number of days and duties of the school year, the number of and 
date of active teaching days, the number of dates of teacher 
meeting days which teachers are required to attend, the number of 
and dates considered holidays, the number of and dates considered 
convention days, and the like. It is obvious that if teachers 
are to be paid by the school year for the total number of da.ys 
considered to be school days, as affected by holidays and vac- 
ations, etc., the calendar has a direct and intimate relationship 
to the salaries received by the teachers as well as other conditions 
of their employment." 
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Secti.on 3.1.1..70(2) requires that there shall be negotiations 
between the teachers' 
hours 

union and the school board on questions of wages, 
and conditions of employaent. This 

legislative mandate. 
is a direct and unequivocal 

The WERB found in its decisj.on that the school 
calendar has a direct and intimate relationship to the salaries and 
working conditions of the teachers. Our problem in this review is to 
determine whether or not such finding is supported in the record and 
under the applicable law. 

In its petition for review the city on behalf of the school board 
sets forth four grounds as to why the decision of the WERB should be 
reversed. These are: 

a. 
b. 

Contrary to petitioner's constitutional rights and privileges. 
The decision of the respondent should be reversed as being 

in excess of the statutory authority and jurisdiction of the respondent 
and is effected by error of law. 

C. Totally unsupported by substantial evidence in view of the 
entire record as submitted and reaching a result based on evidence which 
a reasonable mind could not accept to support the conclusions. 

d. Arbitrary and capricious. 

In our judgment contentions a, c and d set forth above are without 
merit and may be dismissed with very little additional comment. There is 
nothing in the record to indicate that the board acted arbitrarily or 
capriciously or that any constitutional rights of the petitioning city 
have been undermined. Also, as earlier stated, there is no material 
dispute in the evidence, and it is conceded that the school calendar in 
many ways impinges on the matter of wages, hours and working conditions 
of the teachers. In fact, counsel for tne city conceded that the fixing 
of the school calendar does in so&me ways affect wages, hours and conditio-ns 
of employment. 

It is ground b above, the question of whether the WERB has acted 
in excess of its statutory authority in holding the school calendar to be 
negotiable, which presents the only real issue on this review. 

The city in its argument seeking to overturn the WERB order bases 
its position on two principal grounds: (1) Bargaining on the school 
calendar i.ssue would be an illegal act, i.e., an unauthorized, illegal 
delegation of responsibility by the school board to a fact finder. 
(2) The flood gates argument. We will treat each of these grounds 
in order. 

The board of education aruges that under the provisions of 
Chapter 40 it has the absolute duty and responsibility to determine 
and set up the school calendar. For example, Section 40.22(12) provides 
that the school board shall fix the school year length. Sectio;,~O,~~~~4(c) 
provides that school must be held at least 180 days per year. 
board also takes the position that determining the school calendar is a 
matter of educational policy which must be determined by the superintendent 
of schools in consultation with the school board. The city attorney 
contends that the calendar is educational subject matter which must be 
determined by the school authorities without interference by others 
regardless of their motives. 

In our judgment the foregoing argument completely misses the point 
of the WERB ruling. If the school calendar is a legally negotiable 
subject under the provisions of Section 111.70, as already determined 
by the WERB, then obviously the school board is not acting illegally 
when it merely negotiates on the matter of the school calendar. Part- 
icularly will this become crystal clear should both this court and the 
supreme court sustain the WERB ruling, 
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Further, on thi:; question of the school board allegedly improperly 
rel.ingqui.shing certain of its legislative powers, we point out that any 
recommendations of a f'act finder made under the statute are merely 
advisory. Neither side is under any legal compulsion whatsoever to . 
accept the conclusions and recommendations of the fact finder. The 
school board and the,supcrintendent retain control. There is no abdication 
of responsibi.lity. 

Simply put, the fact finding proc'edure merely gives each side the 
opportunity to present its position before some neutral person or persons 
which acts as a fact-finder and makes findings and recommendations for 
solution of the dispute. No enforcible order may be made as a result of 
the fact finding process. Consequently, it cannot fairly be maintained 
that the school board gives up any of its decision-making powers by 
merely negotiating with its teachers on the school calendar. 

In its wisdom the legislature apparently felt that the fact finding 
procedure prescribed by the statute would, in many cases, turn up facts 
which could lead to an equitable adjustment of labor disputes. It is 
difficult for the court to understand why the school authorities are so 
vehement in their opposition to the underlying purpose of the statute. 
This fact finding procedure can in no way tie the hands of the superintend- 
ent or the ,board of education, but it can serve to enlighten them in 
certain areas which are neither black nor white. 

The second basic objection of the school board to negotiating on 
the school calendar is the so-called flood gates argument. The school 
board reasons that if tne teachers' union is permitted to negotiate con- 
cerning the school calendar, it will then seek to negotiate on such 
subjects as the curriculum, textbooks, staffing pattern problems and 
even who the next superintendent of school might be. Our answer to 
this premature fear on the part of the school board is that each problem 
in the field of labor relations must be met but certainly not in 
advance of its arrival. 

In its first conclusion of law the WERB defined the school calendar 
as that which sets forth "the school year, teaching days, teachers' 
meeting days, convention days, holida.ys, vacation days, and the like." 
These enumerated ite,ms, in our judgment, clearly affect wages, hours 
and conditions of employment as those terms are used in Section lll.TO(2). 
Neither the WERB nor this court is ruling that the determination of a 
curriculum, the choice of textbooks or the selection of the school super- 
intendent fall. within the gambit of wages, hours or conditions of employ- 
:nent . In our judgment they do not, but that issue was not before the 
WERB and it is not before this court. 

Finally, the city attorney in his brief assumes that neither the 
superintendent of schools nor the board of education can make any mistakes 
i.9 the school calendar-they propose and adopt. This presupposes perfection, 
a state which, t3 our knowledge, has not yet been attained where the affairs 
of humans are concerned. Also, the city attorney argues inferentially 
that teachers really shouldn't organize but should stand aloof in their 
professional independence. Such a view overlooks reality. Very significant 
improvements in teachers* salaries and working conditions are of quite 
recent origin. Many of these improvements were the direct result of 
bargaining efforts by the teachers' union. This is an economic fact of * 
life. 

It should be noted that the States of Connecticut, Michigan and 
Massacnusetts, which have statutes similar to Section 111.70, nave 
uniformly held that the matter of the school calendar is a proper subject 
of negotiation between the teachers' unions and their employers. See 
also Meat Cutters Union v. Jewel Tea Co. (1965), 381 U.S. 676, 14 L. ed. 
(2d) 040. 

rr _ -+ 
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In summing up it is our judgment that the rights of municipal 
employees, particularly the right to negotiate wi.th their municipal 
employers on questions of wages, hours and conditions of employment, 
should be given a liberal construction by the WERB which is charged 
under the law to protect and safeguard these rights. Moreover, we feel 
that where an impasse results in the bargaining process, recourse should 
be made to the fact finding procedure 
and (f). 

prescribed by Section 111,70(4)(e) 

that the 
Any fair interpretation of Section lll.70(2) compels the finding 

school calendar i-s a compulsorily negotiable subject to the 
extent that it affects wages, hours and conditions of employment. That 
is precisely what the,WERB has held in its conclusions of law and 
decision. 

Counsel for the WERB may prepare a form of judgment confirming 
in all respects tne findings of fact, conclusions of law and order here 
under review. A c0p.y' of such proposed judgment snould be furnished 
coutlsel for the City of Madison and counsel for the intervening Madison 
Teachers, Inc., before submission to the court for signature. 

Dated, Apr il. 26, 1967. 

RICHARD W. BARDWELL 
Circuit Judge 
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