- IVito chapte

Ef‘-?: B ’:u. ?ij-. Lo . . No. 105 N
i s%x‘ Toit 0w Mugust Term, 1967
STATE OF, WISCONSIN = /7 * K TN SUPREME COURT
JOINT SCHOOL .DISTRICT .NO, 8, - . -
CITY OF ‘MADISON, etal., . ... . : Appellants,
-“."'1 [ I I VS, = ) df q‘: W o o
LT RN oy b
WISCONSIN. EMPLOYMENT :RELATTONS BOARD.
and*MADISON TEACHERS, 'INC., . . Respondents.

- ooy P e e : Ve . .
S T joiand £ Y ‘ 1
B '

: APPEAL*frémia judgment1of*thé circuit court for Dane county:
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e )$;a ¢+ RICHARD W, BARDWELL, Circuit Judge. Affirmed.
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T,Q,.Tﬁiéfpfécéeding;ﬁas_COmméncéd by the appellant Joint School
District No. 8, City of Madison, (school board) pursuant to sec.
%21[16;W8ta?s;;ﬁto review, an order of the respondent Wisconsin Employ-
ment, Relations -Board (WERB), which 'directed a fact finding pursuant to
sec., 111,70(4) (e), Stats., in respect to a dispute over the 1966-1967
school calendar., The.school board and the Madison Teachers, Inc,
(Teachers) ;i a,labor organization which is the exclusive collective
bargaining, representative of the nonsupervisory teachers employed by
the.school,  dispute, the negotiability of the school calendar. But,

the facts,which give rise to the negotiability issue may be taken as
found by;the boara,’ " T T

i, soometime prior’' td March of ‘1966 the Teachers submitted a pro-

- posal for wages, ‘hours and conditions of employment to the school
board’ for‘the, school term of 1966-1967. 1In March the representatives
of ; thie, Teachers, met with! the school superintendent and were presented
with, &, sehdol calendar which.he stated he intended to propose to the
school Hoard for adoption.  He indicated the calendar was not a matter
Tor-negotiation; but suggested the Teachers study it and make sugges-
tions. | The; school. calendar consisted of an arrangement of the
teaching days’and, of the days designated for teachers! meetings, for
¢onventions, &§, holidays, and as other inservice days. The calendar
comprised, the .school term, dhd alsé designated the date of the Tirst
day and. ofy the last day on which the schools were to be in operation
for attendance of pupils in the school year.

' On.March 21, 1966, thé school board met to consider the school
calendar and.other matters, and the representatives of the Teachers
were.asked -to, comment on the.calendar. Several changes were pro-
posed_and: the,school board was requested to consider the school cal-
endar, a negotiable item under sec., 111.70(2), Stats., but it deferred
Lts_decislon.’ ;On: a later daté the. board decided the school calendar
Wasbgptgafmattertofﬂnegotiation‘and on April 4 adopted the school
calendar without, negotiating it with the Teachers.

R .

.o 7,00/ Jine 10, 1966, the Teachers petitioned the WERD to initiate

Fact.{inding . under sec, 111.70, Stats. A hearing was held and the
WERB concluded ithe. schooll calendar was a proper subject of negotia~
tion,-that . a.deadlock existed over the subject matter between the
parties and ordered a fact finding to recommend a solution to the
dispute.',The.school board: théen filed the petition to review the order
of, the.VERB pursuant, to. sec.. 227,16, Stats. The circuit court Found
thes-schbdl=caléndar was a negotiable item under sec. 111.70(2) and
{the;requirements. Tor, fact finding under sec. 111.70(4)(e), Stats.,

had hbeen.met. .| Judgment. was entered affirming the order of the WERB,
.and: from this ‘judgment the school board appeals., :

G

‘fdeLfHALLOWS,;JﬁgﬁTHiéiappcal.raises two issues: (1) Is the school

-calendara,negotiable item under. sec. 111.70(2), Stats., and (2) were
the reduirements’ met which permit fact finding. to be initiated under .. -
see. 4111570 (4) (e)y Stats. 2 . v ' A
oeSecni111.70 was-created by ch., 509, Laws of 1959, as subchapter.
111 déaling:with employment relations, to regulate
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Lhe relations Hetween public employees ond wnjcipalities. Ii.owas
one! of ke :First, »if not the first law, of its Itind in the United States
to Teonprehensively .cover the relationship of municipal employers and
emp lojees it sAltHoughy .since 1939 Wisconsin bas bhad an Twployment Peace
Acﬁ?gwhich_is subchapter I of the employment relations chapter cover-
ing: nonpublic and nonmunicipal enployer and cmployee, sec. 111.70
applying:to;munibipalgemployees did not follow the reneral act in
severalusigniﬁicgnt\respects."Under‘the Employment Peace Act
collective. .Bargaining is.defined in sec. 111.02(5), Stats., as
"Ll negotiating, by an,eployer and a majority of his employees in
a.collective bargairing unit (or ‘their representatives)concerning
représentation,or terms.and conditions of employment of such employees
in, e mutually genuine,effort 'to reach an agrecment with reference to
thé " subject under necotidtion.”  There is no parallel definition of
c¢ollective, bargaining -and no reference to this section in sec, 111.70
althouzh theré are references to the Employment Peace Act in other
rédpects., Likewisé, the refusal to bargain collectively under subch.
T,rsec.  111.06(1)(a), State., is 'made an unfair labor practice and Dby
sec,,111.07(4) ,and (7), the prevention of an unfair labor practice may
‘be the . subject,of an’'order of .the board which may be enforced by a
restraining .order of the circuit court. Comparable sections are not
found,,in sec..1l1.70. .. .. T

" Under.thé. Employmcnt Peace Act the cwployees by sec. 111.04

have the. right . i .’ to bergain collectively through representatives
of;their own .choosing and, to engage in lawful concerted activities
for, the purpose’of’collective bergaining. . " But sec. 111.70 does
th;ﬁsérﬁbé.teﬁm;2éolle§tiVé'bargaihing"‘in the paragraph referring
to, the, right,of,municipal employees. It is provided in sec. 111.70(2)
that municipal. employees shall have ", . . the risht to be represented
by, laborjiorganizations of theéir own'choice in conferences and in
negoﬁiatiQns’Wiphgtheir municipal employers or their representatives
on.quéstions . of ;wages, Hours, and conditions of employment." The term
"srohibited, practices” is used 'in sec. 111.70(3) with respect %o muni-
cipal employees. rather.than "unfair labor practices" as used in sec.
111,06, .. There,is no designation”that the failure on the part of the
municipal.employer to.confer and negotiate is a prohibited practice
and,.there,is no.tomparable sanction for such failure as is provided
in sécl.,.111.06, Stats., for the unfalr labor practice of failing to
collectively, bargain.. . " ' ‘ :
ﬂﬂiq@ThéﬂlegiéIatufeidid not follow the pattern of the Municipal
Employes.Act when in 1965 by ch, 612 it created the State Employment
Lahor.Relations.Act .as 'subch. V of ch. 111. Sec. 111.81(2% of the
pey.act?eXpréé31ysdéfiﬁes,collebtive‘bargaining; sec., 111.82 expressly
qqgferé;thejfigbtaqpoh{sﬁate employees to collectively bargain, and
sec’ '111.84(d). expressly provides thé refusal to bargain collectively
is,a; prohibited practice.  While fact finding is provided as a remedy,
‘the” WERB,is, also given power to.prevent a prohibited practice as in
industrial labor relations. ~Thus the distinctions in labor relations
hetween .the private.sector and municipal employment have been empha-
sized by the legislature, -~ " '

Because ofrthese differences in language, we do not think the
lesislature intended in sec, 111.70 that a school board should be
under a - duty to collectively barsgain. This is substantially the
intérprétation: given sec. 111.70 by the majority of the board in
Moes v, City.of New Berlin, Case IV, Dec. #7293, 3/66. We are aware
5T the dissent in that case and the fact the term "collective bar-
raining':'does appear in other subsecs. of sec., 111.70.

In sec., 111,70(4) relating to powers of the WERB, we find the
term "barzaining” and the title of subs. (4)(a) is "Collective
pargaining units, ! _ Subs. (4)(e) referring to fact finding provides,
amonp, other things, that where the employer and union faill or refuse
to negotiate in good faith at reasonable times in a bona fide effort
to arrive'at 'a“settlement, the fact [inding process may be initiated.
In scc. 111.70(4)(n)? and subs. (4)(i), the term "collective bargain-
ing unit" is used, but these uses of the term "collective bargaining
.unit" &nd;of -the phrase "meet and negotiate in good faith in a bona
fide effort to.arrive at a settlement” do not require the right to be
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":hih conferences and nesotiations”" —ziven in sec.
collective bargaining as defined in sec. 111,02(5).
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o ﬁﬁm; .Is the school calendar a nesotiahle itenm
% <. orunder sec, :111,70(2), Stats,?
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(¥#6{ There 1S no,question thatisec. 111.70 applies to school tecachers.
Muskeso-<Norway C;5:J:8.D. 39 v. VW.E,R.B., (1067), 35 Wis. 24 540, 151
Wilp=2d 3017y (The question. is whether the school calendar is a guestion
"of wdgeésyvhoursiand conditions of employment" and thus a subject of
conferericeésiand inegotiations ‘under sec. 111.70(2). The WERR lound and
the dircititucourtsagreed that the school calendar al'fecting teachers
insthetemploysof..the schoonl -board ."has a2 direct and intimate relation-
shipttoctheir:salaries and :working ‘conditions," hecause it established
thetnimbervyand<dates of:the . teaching days and of the inservice days
ﬁﬁdlddidgfﬁﬁ@gdatesuof;the.beginning and'end of the school year. Ve
thinksthe ldniudge of. sec¢. 111.70(2) is sufficiently broad to cover
thevitemsdconstituting. .the school calendar. The days on vhich teachers
mist tedéh or:be:in service have a significant relationship to the
"hoursfand conditions;" :if not the.salary, of teachers and render the
schiool calendar negotiable.. The United States Supreme Court has
construed the lanpguagze 'wases, hours and other terms and conditions

of employment', under the Nationdl Labor Relations Act. sec. 8(d), to
include the particular days of. the week on which the employees are
required to work.. In addressing itself to the problem of whether a
collective, bargaining agréement” violated the Sherman Trust Act, the
supreme court’$aid in Meat. Cutters v, Jewel Tea (1965), 321 U.S. 676,
691, 85 Sup.' Ct. 1596, I L. Ed. 2d GNO:

.+¢."Contrary. to the Court of Appeals, we thin'
that the particular hours of the day and the parn
z .. ¢ tlcular days. of the weel during which employees
Ct ooowt s shall be required to work are subjects well within
1 ..the realm of . 'wagés, hours, and other terms and
v iconditions, of employment! about which employers

i1 .;2nd- unions must bargain."

P PO LR Y
CIOb ; :
@it Intheinstant case the argument of the school board is not so
much ithat: the- language. of the statute does not embrace the school cal-
endar-within its-terms.as.that: such meaning should be read out of the
act-because-otherwise.'there exists a conflict with various subsections
ofiehis 40y and such-an-interpretation would require the school board
Lol surrender-its- powers as a municipal corporation and to illegally
delegate its legislative -authority. It is also argued the fact-
‘finding-process, is time consuming and ill-Titted for school calendar
‘purposes’ and’it’ is-not. in.the. public interest to use such a method

to dissuade ‘or persuade. the school board in jits determination of a
bagsicl.educdtional poliryv such as school calendar making.

i ¥ The brief- on, behalf -of Wisconsin Association of School Boards,
‘Irici+as amicus curiae makes: it plain that they do not contend that
conferences _and negotiations between school boards and employee units
‘are‘precludedin all: areas but only that the school board may not be
‘régliired by ‘legislation to bargain or submit to Fact finding on basic
edicational-policy. determinations. . This arpgument assumes the school
‘caleéndar:is’ ai'basic ieducational-policy determination and that the
‘negotiationiiof :such calendar violates Art., X, secs. 1 and 3, of the
Wisconsin . Constitutioni~ The state constitution by Art. X, sec. 1,
provides® the' supervision of -the: educational policy for public schools

wistidéstedtin 1 thevstate: superintendent and such other officers as

Varéﬂdesignatedfby~them1egislature. ~This section is implemented by
10.29(1),. among:.other statutes. Sec. 39.02 deals
-with therduties "of .the .state superintendent of public instruction and

1sec., 340729 withithe duties of district school boards. Article X,
isecs3 Lirequires the district school shall be as nearly uniform as
.practicable Ve doinot . think discussing, conferring and negotiating
-~ aboutiitheischool calendar.takes .away, or impedes any of the duties or

onferred; by, these; sections or by the constitution. Nor do i
verit! ét”bonStitﬁtional{uniformit¥ requires the school cal- = _.i.
eiidenticaliin every. city,.- own and hamlet. ‘ 2
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ool Ie:need not aec1de vhether-tqe determJnatLon of a schoonl calendar
"‘aJmaworuedwcatlona]—po]rcy determination., thile jts determination
isiword thretsschool board, ye .do not. consider it to be immunized for
that reason .from .the scope: of sec,- 1ll. '10(2 ). Many items and re-
strictlon 3iin.a: schools calendar are established by statute. School
year: term’ﬁnd(sesolon are -defined-in sec. 40.01. In Lo, L5 the re-
quﬁrements ‘for; aischool” ‘month: are. set Torth and certain holidays are
desirned*as;: nOn “teaching -days.;and others.as only special observance
daysyF Gtn sec #:10.22,(12) <a, schooliboard. is given power to fix the
1enotnlofftlme(School“ohall ‘be taught.and in sec. 40.30(17m) a board

iy festablishiirules: scheduling the: hours of each school day. Threse

:fems«determnned<bj statute, of -course, cannot be changed by negotia-
tioiv&:+ But what'iis: lelt.sto"the ‘school boards in respect to the school
calendari is-. subject:-toicompulsory discussion and negotiation., As
stated-=ih Norwalk'Asoocmatlon»v. ‘Board- of Education (1“51), 138
Cont2269,,:03 Atli, 2d HG2,r -, Lo, - the .plaintill may organize and
bargalnfcollectlvelj Tor . the payxand working condltjons vhich it may
be inithe ipovier <of [thé’board of reducation £0 grant.

C#uThésdontents of the curriculum would be a different matter.

Sub jectsivoly study+aretwithin the-.scope of basic educational policy
and&Eddltlonallyiare :not -related:, to wages, hours and conditions of
employment Ot IS admnitted,- however, the school calendar is a per-
nisgively ne”otlable»subgect ;.01 It »1s stated the number of days an
ind#yidual -teactier “works:in:a:school.term is negotiable with the

,_teacnergln the individual: teacher :contract. But if the number of

 tedeliidg i ddys may-+henegotiated . with .an individual teacher, . it may
be“neﬁot”‘ted ‘throughrirepresentation on behalf of all the teachers.

WIS Bt rit i's 1arcuédithat (if the school board were to negotiate the
schoolicalendar : *itiwould surrender-its powers as a municipal corpora-
tion and would, be delegating, its legislative powers to the negotiating
process and ultlmatelJ to, the “fact-~ flndln“ proceedlng This attitude
is well stated. by Mu1cahv in. his artlcle, "A Mun1C1pa11tJ's Richts
and’ Respon81b111t1es Under tHe VWisconsin Municipal Labor Law," 49
Marguette L .Rév. (1966), 512, at 513:

!“.:A-’fl\
b )

"Government .officials must exercise greater

. flexibility and Mingenuity, .therefore, to arrive
TS ,,at a. workabletprocedure for dealing with municipal
O afg Jabor matters: - :The!only alternatrve is to resist
,&appllcatlon of the exlstlnﬂ law. Arguments of un-~
constltutlonallty'(1lle~a1 delegation and challenge
{of soverelnnty) may ‘ sound. temporarlly appealing to
ﬁja zovérnment official who is set in his ways but

Judlclal ‘rulings are steadfastly affirming municipal
labor lenlslatlon.

KREEE

:“wItvls arﬁued that the new dutles placed upon school boards by
séc“' 1115705 =Stats, ,2must be -strictly interpreted to exclude the
schodlitboardtsilegislative powers under ch. 40, However, in Muslkego-
Norwayivs WiLiRiBe (1967), 35.Wis, 2d 540,,151 N,W. 2d 617, this
courtundertook: tosstate ‘the: relatlonshlp between various sections
of»ch*‘ueiand 1sec.%11.70; and: took, the -view. that since sec. 111.70
wash enacted: after‘sec. Iloiit was presumed: to have been enacted with
ralds knbwledge ol isthe pre~existing statutes and thus the statutes

 shouldsbe  harmonized-by. constructlon. Ve must therefore reject a
uurlctvlnterpretatlonr of:sec. 111,70 so as to favor ch. L0,

1. iThetdelefation;of:legislative discretion argument is based
*primarlly on: thebconcept that sec. 111.70 Torces a determination
elthér legally by:collective barpaining or by moral force through
fact finding. “Thesthrust of. this . arﬂument is that legislative dis-
cretion must be exercised completely wnthout restraint or persuasion
of any kind. .We. think if- the ultimate responsibility for decision
is solely that of- -the school board, the legislative authority is not
limited or, delevated " While one authorlty has not made a distinction
between. conferrlnn ‘and. nerotlatlng and collective bargaining under
sec.?lll'70,_/ we, th:nk ‘this vital ‘distinction does exist. If the*
gchool“calendarwwas subJect o ¢ollective barzaining in the conven-

- /'Eronal sense’: 1n'wh1ch that term is--used- Ln 1ndustr1al labor relations

a7 ’3:”‘:' wtw Fan 7 : ’

. L/Asee i Se itz Tieral Aﬁ ects of. Pﬁblld*SCtool Teacher Negotiating and’

Partic1pat1nw'1n ‘Concerted Activities;" 19 Marquette L. Rev, (1966), 487.
S
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under sec. 111.02(5), Ttats., there would be merit to the arcument
of the school board that its lesislative Tunction is bheinm dele~ated
or surrendered and thus the calendar could not constitutionally be a
subject of negotiation althoush it fell within the broad terms of the
statute. Ilowever, under sec. 111.70 the school beoard need necither
surrender its discretion in determinin~ calendar policy nor come to
an agreement in the collective~barsaining sense. The hoard must,
however, confer and negotiate and this includes a consideration of
the suggestions and reasons ol the Teachers. But there is no duty
upon the school board to asree against its Judonent with the
suggestions and 1t is not a forbidden practice lfor the school hoard
to deternine in its own judsment what the school calendar should be
even tnough such course of action rejects the Teachers wishes. The
refusal to come to a "settlement" may, of course, place the school
board in a position where the Teachers can involke the fact-Cinding
procedure, but the findings of the Cact [inder 37 adverse to the bhoard
are not binding upon it. The lorce of the fact-Cinding procedure is
public opinion, and the legislative process thrives on such enlight-
enment in a democracy.
Tle think the Michisan circuit court Tor Lapeer County in
Milson Hichols, et 2l. v. Board of Rducation of the Imlay City Come
wnity schools No, O, Tepeer County, ct al, decided January 3, 19057,
cited by the school boaré, is distincuisvable. I{ we understand that
case,. 1t dealt with collective bargaining in a con ventional sense
of a-subject of educational policy, i.e., whether the school district
should take advantage of federal fTunds available- Tor speclal and
remnedial programs.. Likewise, Otate ex rel. Drown v. DBoard of Lduca-
tion, Pleasant Iocal School District (1055), 102 Onio oF. H00,
1200 I 2d 721, docs not reach the auestion hefore us but holds
only the board of education had statutory authority to determine the
termination datc of the school year and to desisnate certain days
Tor performing administrative duties by the teachers. There is no
iLssue in the instant case that the school calendar is not within the
lesgislative Tunction of a school board.
. It is argued that fact (inding is time consuming and ill-suited
For calendar making. The fact [indins need not be a slow process
and the VERB can act expeditiously when time is of the essence; so
can a fTact finder. This argument, as a ground for interpreting the
language of sec. 111.70(2), is not convincing,
thether fact finding should be used to dissuade or persuade a
school board in its determination of a school calendar is a cuestion
of public policy for the legislature., If the fact-finding technigue
is not in the public interest in this area of labor relations as
argued . in the.amicus curiae brief based upon en article by Mulcahy
~entitled, "Municipality's Rishts and Responsibilities Under the
Wisconsin Municipal Tabor Taw,” 49 Marquetfe L. Rev. (1906) 512, then
the legislature should be so informed.

- Tave the reguirements been met which permit
fact finding to be initiated?

(a,)According -to sec. 111.70(4)(e), Stats. 2/, Tact linding may be
;initiated jif the parties are deadlocked or if either party relfuses
bo:meet orunegotiate. The. city's_ arpument that there cannot be a
~deadlockunléssi-there is.a breach of a duty to necotiate is now
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}gég”Q.y;Eacthinding. Fact finding may be initiated in the following .7
. circumstances:; I.. IT alter a reasonable period of neszotiation the o
vparties arezdeadlocked, either party or the parties jointly may - wis”
sinitiate; fact”finding; 2. Vhere an employer or union fails or ‘ o

.refuses to/meet and. nerotiate in good faith at reasonable times in
a bona fide effort to arrive at a settlement,"”
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o[.ﬁegopiatipn and .compulsorily so. The WIRD round the partics
reached a.deadloclk over the school calendar. This is denied by the
school .boerd,which claims the calendar was not nejiotiable., UWhether
this was a-correct jzround . seems immaterial now since the school

board admits it refused to negotiate because the school calendar

was nonnegotiable., Ve point out, as did the circuit judge that this
case involves the 1066-1907 school calendar, which is now history,

but the question is of {irst impression and of such public interest
and; importance and is asserted under conditions which will immediately
recur-if a.dismissal is pgranted that the issue should be decided and
is..not..subject to the rule-of mootness. W,E,R.B, v. Allis Chalmers
(1948),.252 Wis. 436, 31 N.-¥. 2d 772.

H , Abm e T . . . Lo 3 .
snsverced hecause we have decided the school calendar is the cubinct

By the Court.- - Judsment affirmed.
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