STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

DOUGLAS COUNTY : Case 13
: No. 50873 MEe-704
I nvol vi ng Certain Enpl oyes of : Deci sion No. 7831-A

DOUGLAS COUNTY

Appear ances:
M. John Miulder, Personnel Director, 1313 Bel knap Street, Superior,

M. L. Keith Dooley, Representative, 1055 North Mayfair Road, \Wauwat osa,
Anerica, Local 4646, AFL-C O

FI NDI NGS OF FACT, CONCLUSI ON OF LAW AND
ORDER CLARI FYI NG BARGAI NI NG UNI T

On April 14, 1994, Douglas County filed a petition with the Wsconsin
Enpl oyment Rel ations Conmission requesting the Conmission to clarify an
existing collective bargaining unit by excluding therefrom the positions of
Assi stant Zoning Administrator and O fice Manager in the Sheriff's Department.
The Comunications W rkers of Anerica, exclusive collective bargaining
representative for the unit, opposed the request. Hearing in the matter was
held in Superior, Wsconsin on August 17, 1994, before Exami ner Stuart Levitan,
a nmenber of the Commission's staff. During hearing, the parties agreed that
the Assistant Zoning Adm nistrator should be excluded from the unit as a
pr of essi onal enploye but did not resolve their dispute as to the status of the
Ofice Manager who the County asserts is a supervisory, nmanagerial and
confidential enploye. A stenographic transcript was offered to the parties by
Sept enber 6, 1994. The parties filed witten argunents on Cctober 10, 1994,
and, on Cctober 18, 1994, waived their right to request pernmission to file
reply briefs. The Commission, being fully advised in the prem ses, nakes and
i ssues the follow ng

FI NDI NGS OF FACT

1. Dougl as County, herein the County or the Enployer, is a nunicipal
enployer with offices at 1313 Bel knap Street, Superior, Wsconsin, operating
and mai nt ai ni ng, anong ot her functions, a Sheriff's Departnent.

2. Conmuni cati on Workers of Anerica, Local 4646, AFL-CIO herein the

Union or CM, is a |abor organization with offices at 1055 North Myfair Road,
Wauwat osa, W sconsi n.
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3. At all tines material, a collective bargai ning agreenent between
the County and the CWA has recogni zed the CWA as:

.the exclusive collective bargaining representative for
all its Court House clerical enployes ... except those
excluded by State or Federal |aw

4. At all tinmes material, a separate collective bargaining agreenent
bet ween the County and the Wsconsin Professional Police Association (WPPA) has
recogni zed the WPPA as the exclusive collective bargaining representative for
nmuni ci pal enployes in the Sheriff's Departnent with the power of arrest.

5. Mary Drobot is the incunbent Sheriff's Departnment O fice Manager,
one of four departnmental clerical positions, all within the bargaining unit
descri bed in Fi ndi ng of Fact 3, t he ot her positions bei ng
Secretary/ Receptionist, Gants Coordinator and Data Entry derk. The

collective bargaining agreenent in effect for 1993 provided for hourly wage
rates of $10.50 for the Ofice Manager, $10.50 for the Gants Coordinator,
$9.98 for the Secretary/Receptionist, and $9.47 for the Data Entry Cerk. The
current job description, also in place at Drobot's hire in 1984, is as foll ows:

JOB DESCRI PTI ON

DEPARTMENT: Law Enf or cenent
JOB TITLE: O fice Manager

CLASSI FI CATI ON: CWA #6

REPORTI NG RESPONSI BI LI TY: Report directly to the Sheriff
and Under sheri f f or
their designee

SUPERVI SORY RESPONSI BI LI TY: O fice personnel

GENERAL JOB FUNCTI ON: This position is responsible for the
general nmanagenent of office
personnel including assisting
the Duty Sergeant. Posi tion
al so requires nmanagenent of
accounts and the operation of
t he depart nent conput er
term nal .

DUTI ES AND RESPONSIBILITIES: (illustration, not a limtation,
of activities):

1. Managenent of office personnel and operations and insuring
departnental policy and procedure.

2. Assisting the Duty Sergeant in the daily operations and
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vari ous bookkeeping in the office.

3. Managenent of accounts including accounts payabl e, accounts
recei vabl e and departnental billing.

4. Qperating the departnent conputer terminal which involves
accurate keypunching, verifying incom ng
source docunents, identifying possible
errors or pr obl em condi tions and
nmai ntai ni ng data confidentiality.

5.1nsuring conpliance of state statutes pertaining to the
Sheriff's Department.

6. Record keeping (i.e. accounts payable, accounts receivable
and departnental billings).

7.Del egation of work load to office clerical personnel

8. Answer sheriff's office business tel ephones and receive
reports

9. When necessary, receive walk-in traffic at the front desk
and performgeneral office duties.

10. Performng other job related functions as required or
directed by the Sheriff, Undersheriff or
t hei r desi gnee.

M NI MUM QUALI FI CATI ONS

Education: H gh School D plonma and course work relating to
Dat a Processing

Experience: M ninmum one year experience in the operation of
a conputer termnal requi red.
Previ ous experience in accounting,
bookkeeping and the processing of
payroll preferred. Experience in
of fi ce managenent al so preferred.

Know edge and Skill: CGood know edge of the operation of
conputer termnal keypunching equiprment as well
as knowl edge of nethods used in data entry

procedures. Must also be able to efficiently
operate various office nachinery such as a
typewiter, 10- key cal cul at or, phot ocopyi ng
machi ne and word processor. Must be able to

learn the conplex operations of the Sheriff's
Departnment involving office procedures and rul es
and regul ations. Excel l ent tel ephone deneanor
required.
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The County Personnel Departnent has developed a job description for
Drobot in the position of Business Manager, as foll ows:

Dougl as County
Job Description

JOB TITLE: Busi ness Manager

Exempt (Y/N): Yes JOB CODE:

SALARY LEVEL: DOT CCDE:

SHI FT: DI VISION:  Administration

LOCATI ON: City/ County Conpl ex DEPARTMENT: Law Enf or cenent
EMPLOYEE NAME: Mary Drobot SUPERVI SOR: Sherii f f
PREPARED BY: John Mul der DATE: 12/28/93
APPROVED BY: DATE:

SUVMARY: This position is responsible for the general
management of office personnel including supervising
and coordinating the activities of clerical workers by
performng the follow ng duties.

ESSENTI AL DUTI ES AND RESPONSI BI LI TIES include the followi ng.
O her duties may be assigned.

Manages office personnel and operations insuring departnental
policy and procedure, nakes work assignments and
eval uat es perfornance.

Supervi ses departnental records nmanagenent to ensure that
docurments, reports and fiscal data are processed
and nmi ntained as required.

Assists the Sheriff in budget developnent and fiscal
adm ni stration.

Adm nisters the departnental operating budget and capital
outlay program provides accountability for all
of fice funds and noni es

Consults wth County Finance Director to establish and
mai ntai n an accounting system

Makes recomendati ons for working procedures and depart nent al
practices to inprove efficiency of subordinates

Performs other job related duties and functions as required
or directed by the Sheriff or designee.

SUPERVI SORY RESPONSI BI LI TI ES:

Directly supervises three enployees in the sheriff
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departnent's office. Carries out supervisory

responsibilities in accor dance with t he
organi zation's policies and applicable |aws.

Responsi bilities i nclude training enpl oyes;
pl anni ng, assi gni ng, and directing wor k;
appr ai si ng per f or mance; rewar di ng and

disciplining enployees; addressing conplaints
and resol ving probl ens.

QUALI FI CATI ON REQUI REMENTS: To perform this job
successfully, an individual nust be able to
perform each essential duty satisfactorily. The
requi renents listed below are representative of
the know edge, skill, and/or ability required.
Reasonabl e accommodati ons may be made to enable
individuals with disabilities to perform the
essential functions.

EDUCATI ON and/ or EXPERI ENCE:

Bachelor's degree (B.A) from four-year college or
uni versity; or one to tw years related
experience and/or training; or equi val ent
conbi nati on of education and experi ence.

LANGUAGE SKI LLS:
Ability to read and interpret docunents such as safety rules,

operating and rmaintenance instructions, and
procedure nanual s. Ability to wite routine
reports and correspondence. Ability to speak

effectively before groups of custoners or
enpl oyees of organizati on.

MATHEMATI CAL SKI LLS:

Ability to add, subtract, multiply, and divide in all wunits
of neasur e, using whole nunbers, conmon
fractions, and decinmals. Ability to conpute
rate, ratio, and percent and to draw and
i nterpret bar graphs.
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REASONI NG ABI LI TY:
Ability to apply comonsense understanding to carry out

instructions furnished in witten, oral, or
di agram form Ability to deal wth problens
i nvol vi ng sever al concrete vari abl es in

st andar di zed situations.

OTHER SKI LLS and ABI LI TI ES:

CGood know edge of conputer operations including working with
bot h mai n frame term nal s and per sonal
conput ers.

Ability to efficiently operate various office machinery such
as a type witer, 10 key cal cul at or,
phot ocopyi ng nmachi ne, and word processor.

Ability to learn and wunderstand conplex operations of
Sheriff's Departnent including procedures, rules
and regul ati ons.

Neither the appropriate standing committee, nor the full County Board,
has approved the job description for Business Manager.

Drobot and the Sheriff have never established explicit guidelines on
Drobot's authority to inpose discipline. On one occasion, during the tenure of
the prior Sheriff, Drobot reconrended that an individual who was m shandling
mai | be suspended, which discipline was then inposed. G ven her status as a
unit enploye, Drobot's current disciplining authority extends only to giving
verbal advice and correcting problens. In the event the position is excluded
from the bargaining unit, the incunbent Sheriff would give the position
authority to independently issue witten reprimands and witten warnings, and,
in extreme and exi gent circunstances, inpose paid suspensions.

The current collective bargai ning agreement provides for grievances to be
submtted to an enploye's inmediate supervisor. Pursuant to this provision,
clerical enployes subnmit grievances to the Sheriff.

At the tine of Drobot's hire, the County used a main frame conputer
system wth nost data entry and other administrative tasks handled by the
Treasurer and County derk. Recently, separate departnments, including the
Sheriff's, have assuned greater responsibility for their own data entry and
reporting. Drobot approves and authorizes all purchases and accounts payabl e;
she supervises the enploye who handl es accounts receivabl e.

Drobot has authority, in processing approxinmately 40-60 tine cards per
payroll, including those of part-timers, to nake decisions on various aspects
of | eave and pay status, including actually changing tine card entries.

Al three current incunbents in the other Sheriff's Departnent office

positions have been hired during Drobot's tenure. The current Secretary was
formerly a limted term enpl oye whom Drobot recomended be hired into the full-
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time, permanent position. The current Grants Coordinator is someone whom Dr obot
recommended be hired, first as a contract enploye, then as a permanent, full-
time position. Drobot played no role in the hiring of the current Data Entry
Clerk, handled by the Personnel Departnent as an interdepartnmental transfer.
Drobot interviews and hires summer youth enployes and certain non-pernanent,
trai ni ng-based enployes, and has effectively recommended the hiring of a
[imted-term enpl oye.

Drobot has made recommendations to the Sheriff regardi ng | anguage changes
in the collective bargaining agreements, particularly the one governing the
WPPA wunit, which she believes would save the County noney, especially as
relates to staffing |l evel s and overtine usage.

Drobot has the authority to approve or deny vacation requests, and all
other leaves, for the three other departmental clericals, based on the
enpl oye's workl oad, availability of |eave, and |eaves of other enployes. She
al so assigns overtine.

6. The County commissioned a consultant's study of the organization,
managenment and staffing in the Sheriff's Departnent. Its recomendations,
endorsed by the Sheriff, include the follow ng:

Recommendati on #10: Rermove Lieutenants and the Ofice
Manager from the sane bargaining unit as the rank and
file officers and Sheriff's Ofice clerical support
staff.

As nanagenent team enpl oyees, these enployees should not be
in the same union as the people they supervise and
eval uat e. It is currently a conflict of interest and
i mpedes ef fective managenent , super vi si on, and
oversi ght of Departnent operations. The salary levels
for these positions should be reviewed after renoval
from the bargaining unit for internal and external
equity with other non-represented County positions, to
determine if upward revisions are warranted.

FI SCAL, ADM NI STRATI VE, AND CLERI CAL SUPPORT

Recommendat i on #42: Renove the Ofice Manager (re-titled
Busi ness Manager) from the bargaining unit and review
the position's salary |evel.

This position serves as the primary admnistrative officer
for the Department regarding all non-Iaw enforcenent
matters. Sone of this position's responsibilities
i nclude: budget control, general managenment of office
personnel, nanagenent of the Department's accounting
system including interfacing and coordination with the
County Finance Director, coordination devel opnent and
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management of the Departnent's budget, managenent of
busi ness office services equipnent including conputer
term nals, payroll admnistration and rel ated personnel
activities, confidenti al conmuni cat i on i ncl udi ng
grievance and enployee discipline activity. As
i ndicated in Recommendation #10, the salary level for
this position should be reviewed after renoval fromthe
bargaining wunit for consistency wth other non-
represented County positions.

The day-to-day nature of activities places this position in
frequent access to confidenti al and sensitive
information pertaining to enployee-related issues. In
consi deration of the responsibilities of this position
it is recoomended that it be considered non-represented
and reviewed for pr oper pl acenent within the
classification and conpensation plan of Douglas County.

Reconmendat i on #45: Est abl i sh a budget
devel opnment/ noni tori ng team

Under the coordination of the Business WManager, a budget
devel opment and nonitoring team should be established
consisting of the Sheriff, Chief Deputy, and D vision

Li eut enant s. The purpose of this team will be to
assign areas of responsibility for budget devel opnent
and rnonitoring. As the County's accounting and
budgeti ng syst ens conti nue to becone nor e
sophisticated, it will be incunbent upon the Depart nent
to provide for greater accountability of all budgeted
funds as well as justification for continued or
i ncreased funding. By assigning budget devel opnent

responsibility to the wvarious division heads, the
Departnment should obtain a better understanding of its
total operating expenditures and revenues along with a
better awareness of the changes in staffing needs and
reasons for overtime.

7. Drobot possesses and exercises supervisory responsibility in
suf ficient conbination and degree to be deened a supervisory enpl oye.

Based upon the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

The incunbent O fice Manager in the Sheriff's Department, Mary Drobot, is
a supervisor within the meaning of Sec. 111.70(1)(0)1, Stats.

Based upon the above and foregoing Findings of Fact and Conclusion of
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Law,

t he Commi ssi on makes and issues the follow ng

ORDER CLARI FYI NG BARGAI NI NG UNI T 1/

The position of O fice Manager, Sheriff's Departnent, is hereby excluded

fromthe bargaining unit described in Finding of Fact 3.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 6th day of Decenber,
1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS|I ON

By _ A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm ssi oner

WlliamK. Strycker /s/
WIlliamK. Strycker, Comnm ssioner

1/

Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(Footnote 1/ continues on the next page.)
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(Footnote 1/ continues fromthe previous page.)

(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nmail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. |If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
t he deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion
and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the nmail to the Conmi ssion.
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DOUGLAS COUNTY

MEMORANDUM ACCOVPANYI NG
FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

In support of its position that the Ofice Manager should be excluded
fromthe bargaining unit, the County states as foll ows:

The facts, especially those relating to current and
proposed changes in the position's function, establish
this position to be supervisory, managerial and
confidential.

A recomended internal reorgani zation places the
subj ect position in char ge of t he Sheriff's
Adm nistrative Division, wth a proposed new job
description gi vi ng t he position supervi sory
responsibilities for the departnment's three clerica
positi ons. The incunbent testified that she has
already reviewed and corrected the staff's work, has
been involved in disciplinary procedures against other
staff, and has recomended disciplinary action to the
Sheriff. The Sheriff testified he would give the
Ofice Manager authority to issue verbal and witten
repri mands, warni ngs, and pai d suspensions.

The position is al so managerial, as shown by the duties
and responsibilities found in the proposed new job
description and the recomrendations of an interna
managenment study, particularly such nanagerial duties
as managing the office personnel and operations,
adm ni stering the operating budget and nmintaining an
accounting system These duties, reflected in the
proposed new position description and the nmnagenent
study, reflect interests that are significantly at
variance with those of the represented departnent

enpl oyes.

The position is also confidential, especially as
relates to contract admnistration and grievances
relating to the incunbent's payroll duties.

Because the incunbent formulates and inpl enents policy,
has authority to initiate discipline and works wth
confidential Ilabor relations nmaterial, the subject
position shoul d be excluded fromthe bargai ning unit on
t he grounds of nanagerial, supervisory and confidential
st at us.

In support of its position that the position is that of a nunicipal
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enpl oye, and that the petition

fol | ows:

It is inappropriate to exclude
because it is not
and historically has been
duties have not
position has perforned,
bargai ning unit work.

deni ed because

and will
Furt her,
the position
under federal case |aw.
Further, the subject
manageri al nor
Rel ati ons Act,
bargaining wunit. Because
exerci se i ndependent judgnent,
deci si ons,
test for supervisor.

position
confidenti al

t he

Nuner ous federa

under

cases are cited

should be dism ssed,

t he

the Union states as

subj ect position

a newWy established classification
i ncl uded
under gone substanti al

in the unit; the
changes, and the

continue to perform

is neither
the Nationa
and thus should not be excluded fromthe
i ncunbent
nor naeke any supervisory
she fails to satisfy the NLRA's statutory

in support

the petition should be
shares
interest with bargaining unit nenbers,

a comunity of
as el aborated on

supervi sory,
Labor

does not

of the

proposition that the subject position fails to neet the
, as enforced by the

standard for
Nat i onal

confidential enploye
Labor Rel ations Board

in the context

of the

NLRA and the Wagner and Taft-Hartl ey Acts.

Feder a
that the position is manageri al

DI SCUSSI ON

Pursuant to Wsconsin
authority, in the interest of
suspend or lay off, recall, pronote,
or to effectively recomend such action
determ ning whether a position is supervisory,
Conmi ssi on consi ders the follow ng:

law, a supervi

1. The authority to

hi ring, pronotion
di scharge of enpl oyes;
The authority to direct

force:

The nunber
nunber of
simlar, or
enpl oyes;

of enpl oyes
ot her persons
| esser

The |evel of

pay.

-12-

the nmuni ci pal
di schar ge,

sor

Sec.
it

r ecommend
transfer,

and assign

super vi sed,

enpl oyer,

cases are also cited to oppose the proposition

with the
transfer,
assign, reward or discipline,
111.70(1)(0)1, Stats. In
is well-established that the

i ndi vi dua
to hire,

is an

t he
or

effectively
di sci pline,

the work

and the

exercising greater,

authority

over the sane

including an evaluation of
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whet her the supervisor is paid for his skills or
for his supervision of enployes;

5. Whet her the supervisor is prinmarily supervising
an activity or primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor
or whether he spends a substantial nmgjority of
his time supervising enpl oyes;

7. The anount of i ndependent j udgnent and
discretion exercised in the supervision of
enpl oyes. 2/

The incunbent has effectively recommrended the hiring of two of the three
clerical positions in the office, and the use of a limted-termenploye. Wile
the clerical work-force is snall, Drobot has authority to direct and assign it.

She has the authority to approve or deny vacation and other |eaves. She has
made suggestions to the Sheriff on how changes in the collective bargaining
agreenent could lead to reduced costs and higher productivity. Wiile the
extent of her authority to effectively reconmend discipline is |ess under the
i ncunbent Sheriff than it nay have been previously, the Sheriff testified he

woul d extend that authority upon the position's renmoval from the unit. The
testinony established the extent of Drobot's independent judgnent, and the
extent to which the Sheriff relies on such judgnment. |In the aggregate, we find

that Drobot satisfies the test for a supervisory enploye, and we have so hel d.

Accordingly, it is unnecessary for wus to address the issues of
confidential and nmanagerial status.

Dat ed at Madi son, Wsconsin this 6th day of Decenber, 1994.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By __ A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Tor osi an /s/
Her man Tor osi an, Conm ssi oner

WlliamK. Strycker /s/
WIlliamK. Strycker, Commi ssioner

2/ Gty of MIwaukee, Dec. No. 6960-J (WERC, 5/89).
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