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Wsconsin Council of County and Minicipal Enployees,
AFSCMVE, AFL-Cl O

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
ORDER CLARI FYI NG BARGAI NING UNI T _AND DI RECTI ON OF ELECTI ONS

Wsconsin Council of County and Muinicipal Enpl oyees, AFSCVE,
AFL-CIO filed a petition for election on February 17, 1992 in a
unit consisting of all regular full-time and regular part-tine
prof essional and craft enployes enployed by the Gty of LaCrosse
but excluding supervisory, confidential and managerial enpl oyes.
A pre-hearing conference was held with respect to said nmatter on
May 21, 1992, at which Local 180, Service Enployees International
Uni on, AFL-CI O, noved and was granted | eave to intervene.

On June 29, 1992, Local 180 filed a petition to clarify
bargaining unit to include certain enployes of the Gty of
LaCr osse. The Conmi ssion consolidated both cases for hearing
before Mary Jo Schiavoni, a menber of its staff. Hearing was held
on Septenber 9 and 10, Novenber 18 and 19, and Decenber 14, 1992,
and February 1, 1993 in LaCrosse, Wsconsin. A transcript of the
proceedi ngs was received on March 10, 1993. The parties filed
post-hearing briefs, the last of which was received July 6, 1993.
The Conmm ssion, having reviewed the record and the briefs of the
parties, nmakes and issues the foll ow ng

FI NDI NGS OF FACT

1. Wsconsin Council of County and Minicipal Enployees,
AFSCME, AFL-CI O hereinafter referred to as AFSCME, is a |abor
organi zation and has its offices at 5 (Qdana Court, Madison,
W sconsin 53719.

2. Local 180, Service Enployees International Uni on,
hereinafter referred to as SEIU or Local 180, is a |Iabor
organi zation and has its offices c/o Attorney Janes Birnbaum 2025
Sout h Avenue, Suite 200, LaCrosse, Wsconsin 54601.

3. City of LaCrosse, hereinafter referred to as the Gty,
is a municipal enployer and has its offices at LaCrosse City Hall,
400 LaCrosse Street, LaCrosse, Wsconsin 54601.
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4. Local 180 represents certain enployes of the Cty in a
coll ective bargaining unit described as foll ows:

Al  enployees of the Cty of La Cosse

excl usi ve of al | depart nent heads,
supervi sors, craft and confidenti al
enpl oyees, menber s of t he La Crosse
Pr of essi onal Pol i ce Associ ati on, non-
supervi sory bargaining unit; La COosse
Pr of essi onal Pol i ceman' s supervi sory
bargaining wunit; Local 127, Internationa

Association of Fire Fighters; Analganated
Transit Union Local 519, Airport Crash, Fire,
Rescue and Security enployees; all crossing
guards, and all tenporary, seasonal enployees
who are enployed |ess than 120 cal endar days
in a cal endar year.

The above unit does not contain any professional enployes.

5. AFSCME filed an election petition on February 17, 1992,
requesting an election in a unit consisting of all regular full-
time and regular part-time professional and craft enployes
enployed by the Cty of LaCrosse, but excluding supervisory,
confidenti al and rmanageri al enpl oyes. At a pre-hearing
conference, SEIU sought to intervene, and intervention was
granted. Thereafter, on June 29, 1992, SEIU filed a petition to
clarify its bargaining unit to include certain positions also
sought by AFSCME in the el ection petition.

6. AFSCME desires to represent one bargaining unit
consisting of both craft and professional enployes. It contends
that the affected enployes nust cast three votes: 1) a
representation vote; 2) a vote by professional enployes as to
whether they wish to join the craft enployes in a single
bargaining unit; and 3) a vote by craft enployes as to whether
they wish to the join professional enployes in a single bargaining
unit. Wile the Gty takes no position on whether the
prof essionals should be permtted to determ ne whether they wi sh
to join the craft enployes and vice versa, the Cty does take the
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position that there should be only one craft bargaining unit as
opposed to separate bargaining units for each craft. Local 180
wi shes to be on the ballot in the craft and professional voting
groups and also asks that the craft enployes be given the ball ot
choice of inclusion in the existing Local 180 unit.

7. At the pre-hearing conference and during the hearing,
the parties agreed that the follow ng positions would be excl uded
from any bargaining unit as executive, supervisory, mnanagerial,
| aw enf orcenent or firefighter enployes:

A rport Manager - Duane R Haataja
City Assessor - Mark S. Schl afer
AuditoriumDi rector - G enn R Wlinski
City Attorney - Patrick J. Houlihan

Assistant City Attorney Il - Thormas L. Jones 111
Deputy City Clerk - Teri Lehrke
Assistant City Attorney | - Peter B. Kisken

Director of Public Wrrks - Bob D. Schroeder

Assistant Director of Public Wrks - Ronald P. Caffrey
Cty Engineer - Bernard A. Mill enbach

Assistant City Engineer - Dennis A Mers

Fire Chief - Howard J. Johnson

Supervi sor Fire M ntenance Departnent - WIIliam D. Knobl och
Deputy Chief of Training - Peter J. Stinson

Deputy Chief of Inspection - WIlliamP. Storey

Assistant Fire Chief - WIlliam C. Bittner, den W Jones, and
Cerald R Mller

Assi stant Shop Foreman - James H CQestreich

Garage Supervisor - Marvin J. Slater

Superi ntendent of Street Departnent - Richard L. Smith
Assi stant Superintendent of Streets - Leslie E. Snyder
Director of Inspections - Mark H MConaughey

Par k Superintendent & Floriculturist - Garland Anunson
Director of Personnel - James W Geissner

Director of Planning - Ronald G Bracegirdle

Police Chief - Bruce M Marco

Director of Parks, Recreation, Forestry - Robert Berg
Par k Supervi sor - Daniel Fiorenza

City Forester - Patrick Bonadurer

Director of Finance & Purchase/ Treasurer - Eugene T. Pfaff
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Deputy Director Finance & Purchase/ Treasurer - Wayne A. Del agrave

Assi stant Superintendent Wastewater Treatnment Plant - Stanley C
Br ueggen

Assi stant Superintendent Sewer - Richard E. Doering

General Superintendent Wastewater Treatnment Plant - Mark E
Johnson

O fice Supervisor Water Departnment - Anthony J. Averbeck
Superi ntendent Water Uility - Thomas E. Berendes

Water and Sewer Utility Manager - Bruce Knudson

Water District Supervisor - Thomas M Talle

Transit Manager - Keith B. Carlson

Assi stant Transit Manager - Keith B. Lee

Audi torium Bui |l ding Forenman - C enent Bott

Transit Foreman - Roger R Locki ngton

Al'l police officers with the rank of Sergeant or higher.

The parties also agreed to exclude the following as confidentia
enpl oyes:

Legal Secretary - Roxanne Eggert

Part-tine Legal Secretary - Jan Gstreng

Per sonnel Assistant - Panel a Ghouse

Executive Secretary (Mayor) - O N eta J. Thorsen

8. The parties further agreed that the follow ng positions
are professional and should be included in a bargaining unit or
voting group of professional enployes:

Cvil Engineer Il - Randy J. Turtenwald and Steven A
Zahrte
CGvil Engineer IIl - Anthony R Hutchens

Cvil Engineer IV - Gegory L. Pederson

Traffic Engineer - Ronald L. O eson

Conmuni ty Devel opnent Anal yst - John W Florine
Urban Designer - David G Truckenbrod

Housi ng Rehabilitation Specialist - Edward D. Young
Recycl i ng Coordi nator - Penni e Raether
Construction/ Survey Engi neer - Bruce Logenan

9. The parties are also in agreenent that part-tine
Accounting Cerk Sandra Schulz should be included in the SEIU
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Local #180 bargaining unit, described in Finding of Fact 4 above.

10. Wthin the Inspection Departnent, the parties agree
that the Electrical Inspector and the Plunbing Inspector are craft
enpl oyes. The remaining Inspection Departnent positions are the
Housi ng/ Bui | di ng I nspector, the Building Inspector, the Mechanica
I nspector and the Cty Sealer of Wights & Masures. AFSCME
argues that all of the other positions in the Inspection
Departnent are either craft or professional in nature. The Gty
believes that the remaining positions are technical positions
properly i ncl uded in t he SEIU  non- prof essional /technica
bargaining unit if the affected enployes vote to be accreted.
SEIU at the hearing took no position on the |Inspection Departnent
positions pursuant to the agreenent set forth in Finding of Fact
16 below, but in its brief argued that all remrmaining Inspection
Department positions should be appropriately included in the SEIU
bargaining unit by accretion because they are non-professional,
non-craft positions.

11. AFSCME and the Gty claim that the Mintenance Painter
is a craft enploye. SEIU contends that the M ntenance Painter is
not a craft enploye but rather a non-professional/technical
enpl oye properly included in the SEIU bargai ning unit.

12. The Cty and AFSCMVE al | ege that the foll ow ng positions
are professional. The SEIU, which takes no position on the
Speci al Projects Supervisor Wastewater Treatnent Plant, naintains
that the remai ning positions are non-professional or technical and
shoul d be accreted to the SElIU bargaining unit:

Account Analyst - Sue L. Wenan

Account Anal yst - Leanna M Krause

| nsurance Loss Control Superintendent - Kelly L. Branson

Accountant | - Brenda J. Hanson

Accountant Il - Gary R Mller

Speci al Projects Supervisor Wastewater Treatnent Plant -
G egory J. Paul

13. The Gty maintains that the followng enployes are
supervi sory or managerial while AFSCME clains that they are non-
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supervi sory, non-nanageri al professional enployes. SElU naintains
that they are non-supervisory, non-nmanagerial non-professional
techni cal enpl oyes:

Audi t orium Qperati ons Manager - Arthur Fahey

Audi torium Concessi ons Manager - James R
Fl ot t meyer

Recreation Program D rector - Mchael J. Urich

14. AFSCME disclains any interest in the followng
positions, believing themto be neither craft nor professional in
nat ur e:

Assi stant Buil ding Foreman Auditorium- Tom Zi el ke
Audi torium Box O fice Manager - Judith A Del aney
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Head Cashier - Nancy O Neal
Adm ni strative Assistant - Sandra Schuster- Lee

SEIU takes no position on the Assistant Building Foreman -
Auditorium but nmaintains that the remaining three are non-
supervi sory, non-managerial, non-professional positions properly
included in the SEIU bargaining unit. The Cty clains that all
four are supervisory positions. It also clains that the
Auditorium Box Ofice Manager and the Admnistrative Assistant
posi tions are manageri al .

15. The Gty contends that all of the enployes whose
positions are in dispute should be provided with the right to vote
upon their inclusion in a collective bargaining unit. It does not
bel i eve that the inclusion of any of the enployes into an existing
unit without a vote is appropriate under the circunstances. The
City also believes that a proper showing of interest is a
prerequisite for the establishnment of any bargaining unit and the
i ssuance of any election order. The SEIU takes the position that
the nunber of disputed enployes is small and that accretion of
enpl oyes properly included in the existing technical/non-
professional unit is appropriate.

16. AFSCME and the SEIU, on July 20, 1992, executed the
foll owi ng agreenent:

l. Local 180 does not dispute AFSCVE s
claim to the following nanes and
posi tions:

1) Hutchins, Anthony R - Gvil Engineer
11

2) Adson, Ronald L. - Traffic Engineer

3) Peterson, Gegory L. - CGvil Engineer |V

4) Turtenwal d, Randy J. - G vil Engineer I

5) Zahrte, Steven A. - Civil Engineer |1

6) Florine, John W - Community Devel opnent

Anal yst
7) Truckenbrod, David G - U ban Designer
8) Young, Edwar d D. - Housi ng

Rehabi litation Speciali st
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1)

2)
3)

4)
5)
6)
7)

8)
9)

Local

Regarding the foll ow ng nine positions:

Bil yeu, Douglas E. - Housing/Building
| nspect or

Branson, WlliamJ. - Plunbing |Inspector
Hanson, Alban E - Cty Sealer of

Wi ghts & Measures
Kachel, Robert W - Electrical I|nspector
Linhart, KimM - Mechani cal |nspector

Nederl oe, Steven W - Housing/Building
| nspect or
Schr oeder, Richard A - Mechani cal
| nspect or

Sol berg, Robert W - Building Inspector
Sul l'i van, Robert A. - Building Inspector

180 and AFSCMVE agree as foll ows:

A) Local 180 takes no position in the
El ection Hearing regarding the
pr of essi onal craft/non-professional
i ssue.

B) However, Local 180 reserves its
right to take a position concerning
a supervisory confidential or any
ot her excl usi ons.

@] In the event t hat the WVERC
determnes any of the above nine
positions to be non-professiona
and/ or non-craft, then the parties
to this agreenent take the position
that those positions ought to be
acceded to this agreenent to Local
180.

Bot h AFSCME  and Local 180 will
participate in the Hearing concerning
all other positions and issues.
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17. The position of Gty Sealer of Wights and Measures is
occupi ed by Al Hanson. AFSCME argues that it is a professional or
craft position, while SEIU and the Gty maintain that it is a non-
prof essional, non-craft, technical position. Hanson is |ocated in
t he I nspection Departnent under the supervision of the Director of
| nspections. He spends approximately half of his tinme performng
wei ghts and neasurenent inspection on such devices as scales,
gasol i ne punps, fuel oil trucks, taxi neters, etc. He visits city
nmerchants and vendors to nonitor and instruct themin weights and
nmeasur enent regul ations, checks comodities for nethod of sale,
| abeling and correct quantities, determnes if there has been a
viol ation of the law, and may on occasion testify in court actions
if necessary. He does enploy various workbooks and test prograns
which allow himto test the neasurenent devices. The other half
of his time is spent in performng zoning inspections relating to
i nproper uses of land which do not conmply with the hone and
commer ci al zoning regulations, and other inspection-related
duties. No special degree or higher education is necessary to
perform the Sealer job although Hanson has received on-the-job
training and specialized instruction fromthe State of Wsconsin

Hanson has not conpleted any apprenticeship prograns |eading to
journeyman status in any craft. He does receive continuous
education as provided by the State to keep up wth the
requirenents of his job. Hanson is not engaged in work requiring
know edge of an advanced type in a field of science or |earning
customarily acquired by a prolonged course of specialized
instruction and study in an institution of higher education.

18. The position of Housing/Building Inspector is occupied
by Steve Nederl oe and Douglas Bilyeu. AFSCME argues that they are
craft or professional enployes while the Cty and SEIU cl ai mthat

they are non-professional, non-craft, technical enployes. These
enpl oyes report to the Director of Inspections in the Inspections
Depart nent . Both enployes periodically inspect |ocal housing

conditions, identify code violations, send orders to correct said
violations, direct correction of said violations and make court
appear ances as necessary to support legal actions initiated by the

Departnent. They may al so issue |licenses for room ng houses and
respond to conplaints and referrals from the public or other
agencies regarding housing conditions. Applicants for the
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position nust have sone basic know edge of plunbing, heating, and
el ectrical equipnent, but no advanced education for the position
is required. Wile there is no requirenment that an applicant have
conpl eted an apprenticeship leading to skilled journeyman status
in any craft, prior experience in the construction industry is
hi ghly desirable. Nederl oe and Bilyeu are not engaged in work
requi ring knowl edge of an advanced type in a field of science or
| earni ng custonmarily acquired by a prol onged course of specialized
instruction and study in an institution of higher education.
Nederloe and Bilyeu are not skilled journeynen craftsnen,
apprentices or hel pers.

19. The position of Mechani cal /Buil ding Inspector is
currently occupied by Richard Schroeder and Kim Linhart. The
positions of the parties are the sanme for this position as for the
City Sealer and Housing/Building I|nspector. The Mechani ca
| nspectors are currently performng duties of Building Inspectors.

They are not limted to issuing various mechanical permts and
licenses, and to inspecting for the nechanical aspects of
construction. They work along with two other Buil ding Inspectors,
Robert Sol berg and Robert Sullivan. Al four of the Mechanical or
Bui I ding Inspectors inspect comercial or residential property.

They are all located in the |Inspection Departnment under the
supervision of the Director of Inspections. Currently Schroeder
is performng work simlar, if not identical, to work perforned by
the Building Inspectors. Schroeder concentrates primarily in

comer ci al construction while Sullivan 1is responsible for
primarily residential construction. Solberg deals primarily with
t he sidewal k program The record does not reflect the specific
responsibilities for which Linhart is responsible. Al of the
Bui | di ng and Mechani cal | nspectors review plans for construction,
deal with the architects, engineers, and contractors, inspect the
construction projects or existing buildings, issue permts for
construction, and keep witten records of inspections, and assi st
with the prosecution of violators. They are not required to have
an advanced degree or to have conpleted an apprenticeship |eading
to skilled journeyman status in any craft, but they do have prior
experience and extensive know edge of the construction industry.

Li nhart, Schroeder, Solberg and Sullivan are not engaged in work
requi ring knowl edge of an advanced type in a field of science or
| earni ng custonmarily acquired by a prol onged course of specialized
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intellectual instruction and study in an institution of higher
educat i on.

20. The position of Mintenance Painter is currently
unoccupi ed. AFSCME and the City claim that the position is a
craft position, while SEIU argues that it is non-professional,
non-craft, technical position. The Gty is in the process of
hiring a replacenent for LlIoyd Wigand, the forner occupant, who
retired on February 1, 1993. The Mai ntenance Painter applies
paint, stains, varnish and other finishes to a variety of

bui l di ngs, structures and nmachinery. He paints exteriors and
interiors. At the tine of Wigand' s hire sone 18 years ago, he
was a journeynman painter. Wei gand worked under very limted

supervision from the Assistant to the Director of Public Wrks.
No one cane to discuss or assign himwrk in the last three or

four years of his enploynent. He determ ned the nethods, neans
and schedule for maintaining the painted and other finished
surfaces on and in Cty buildings and on its equipnent. At the

time of Weigand's hiring, the Cty required applicants to pass a
very extensive exan nation. Wi gand nmi ntained his journeyman's
card for sonme time after his initial enploynment with the Gty but
in 1983, he let it lapse. A 1986 job description contains a job
requi renent that the Maintenance Painter must have a thorough

know edge of all techniques and processes wused in applying
finishes, paints, stains and varnishes and nust be skilled in
color matching and tinting. It does not contain a requirenent
that the individual be a |licensed journeynman painter. The 1993
job description contains a mninum qualification that the
i ndi vidual possess a current painter journeynan card. In an ad
seeking to fill Wigand' s vacancy, the Gty lists the follow ng
under Mai ntenance Painter: "This is a full-time craft position in
the Gty's Departnent of Public Wrks. Must have a current

pai nter journeynman card and a valid Wsconsin Driver's |icense.
This position requires the performance of painting and rel ated
services in a variety of buildings and structure and on various
machi nery. Wrk is performed independently.” The Mai ntenance
Painter is a skilled journeyman craftsman.

21. The position of Special Projects Supervisor in the
Wastewater Treatnent Plant is currently occupied by Gegory Paul.
AFSCME and the City contend that Paul is a professional enploye
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and properly included in the professional bargaining unit. SEI U
takes no position on the Special Projects Supervisor in its brief
but requests the Comm ssion to nake its determ nation based upon

evi dence adduced at  hearing. Paul assists the general
superintendent in the evaluation of operations in the Wstewater
and Sewer Departnents. He evaluates the regulatory requirenents
for and options of the Cty with respect to conpliance. He

coordi nates conpliance and safety training, nonitors and adjusts
treatnent plant operation paraneters, and provides conputer
programm ng and data collection. He supervises the activities of
Wast ewat er Depar t ment enpl oyes in the absence of t he
Superi ntendent and the Assistant Superintendents. He schedul es
and adjusts wastewater operator routines as required by the
conmputer and operational data. He schedul es non-routine |ab work
as required. He participates with the rest of the supervisory
staff in vyearly budget planning and nekes reconmendations
regardi ng new equi pnent for the laboratory and overall facility.

He acts as the "hands-on" person for nmaking daily reviews of
operational data and deci sions regardi ng changes to the wastewater
treatnent plants biological system He publishes a plant
newsl etter. He compiles information for the Safety Program and
serves as the chief source of information for conputer-related
probl ens and questions. On the nost recent job description, the
City listed under desirable skills, know edge, and abilities:
know edge  of wast ewat er collection systens; know edge  of
wast ewat er treatnent processes and equi prent; know edge of gravity
and pressure flow hydraulics; famliarity with mcroconputers,
including word processing, spread sheet, and database nanagenent
sof tware; know edge of environnental regulations; basic know edge
of chemstry; ability to nake conplex nmathematical conputations;
ability to give clear witten and verbal instructions; ability to
mai ntain good working relations with wastewater enployes and the
public; and certification as a Wsconsin wastewater operator,
grade 4. On occasion, he is also called upon to do sone | obbying
on behalf of the Gty in the wastewater treatnment regul atory area.
He may nake recomendations on the purchase of chemcals and
equi prent to be utilized by the waste water treatnent plant. Paul
possesses approximately two years of post-secondary education.

Hs job requires him to act independently and involves a great
deal of technical research which he then brings to the Cty's
Board of Public Wrks. Paul is not engaged in work that is
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predom nantly intellectual and varied in character or which
requi res know edge of an advanced type in a field of science or
| earni ng custonmarily acquired by a prol onged course of specialized
intellectual instruction and study in an institution of higher
educat i on.

22. The position of Program Director in the Recreation
Departnent is currently occupied by Mchael Urich. The City
believes that Urich is a managerial or supervisory enploye, while
AFSCME believes that he is a professional enploye who does not
have supervisory or nanagerial responsibilities. SEIU takes no
posi ti on. Urich is responsible for the planning, organizing,
devel opmrent and supervision of the Gty recreation program
including all youth and adult recreational opportunities provided
by the Gty. Gaduation from an accredited college or university
with a major in Recreation and Park Adm nistration as well as sone
experience in organized recreation prograns is a prerequisite in
his job description. Urich holds a Bachel or of Science Degree in
Physi cal Education with a mnor in Recreation Adm nistration. As
a part of his job, Urich directs and supervises the recreation
division and the ice arena. He hires approximtely 300 part-tine
seasonal enployes to assist and direct the wvarious City

recreational prograns. He evaluates these part-tinme seasonal
enployes in witing for the purpose of determ ning whether he
wi shes to rehire them in subsequent years. He has also fired

certain of these enployes. He has also granted pay raises to or
reduced the wage rate of various part-tinme seasonal enployes. He

negotiates facility |leases for the Cdty's conprehensive
recreations prograns and purchases and nonitors equipnment and
supplies related to the recreation division. He is responsible
for adm nistering and supervising the recreation division budget
of approximately $360,000 annually. He has nmade purchasing
decisions with respect to $50, 000 of the $360, 000 budget |ast year
on equipment for the recreation divisions. He generates the
initial recreation division budget which is submtted to the
finance commttee for approval. Urich possesses supervisory

authority in sufficient conbination and degree to be deened a
supervi sory enpl oye.

23. The Auditorium Concessions Manager posi tion is
currently occupied by Janmes Flottneyer. Fl ott neyer reports to
No. 27361-A
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Auditorium Director denn Wlinski. The Cty nmaintains that

Flottnmeyer is a professional enploye who 1is also either
supervisory and/or nanageri al . AFSCME clains that he is
prof essi onal but not supervisory or managerial. SEIU argues that

he is non-professional and not nanagerial or supervisory.

Fl ott meyer is responsible for the concession operation in the Gty
Auditorium He hires, fires, trains, and supervises approximtely
100 part-tine enployes who operate the concessions during

auditorium events. Flottneyer has fired two enployes. He
recruits, selects, trains and supervises all personnel engaged in
the preparation and dispensing of foods and beverages. He is

responsi ble for purchasing all concession and bar supplies, for
mai nt ai ni ng adequate inventory for all concessions, for all noney
and bal ancing of all the books in connection with the concession
operation. He coordinates the sale of concession and bar products

with concerts, pronoters, and other clients. Fl ott meyer is also
responsi ble for the managenent of the building operation in the
absence of the director. As Concessions Manager, he is

responsi ble for pricing the food and Iiquor to insure a profit for
the auditorium He schedul es the concessions work force around
the schedul ed events. Flottneyer possesses supervisory authority
in sufficient conbination and degree to be deemed a supervisory

enpl oye.

24. The Auditorium OQperations/Sales Mnager Position is
currently occupied by Arthur Fahey. He also reports to Director
Walinski. The Cty maintains that Fahey is a nanagerial enploye.

AFSCME contends that he is a professional, while SEIU clains that
he is non-professional. He is responsible for all activities
relating to the sales and nmarketing of the LaCrosse Center
including sales, marketing, account solicitation and follow up,
adverti sing, public relations, pr onot i onal activities, and
marketing strategies. He neets with potential and current clients
to identify their particular event needs and comunicates the
needs to the auditorium staff. He establishes the content and
design of advertising, pronotional brochures, newsletters, nedia
rel eases and event pronotions. He works within established budget
guidelines to purchase local and national mnagazi ne, newspaper,
radi o and tel evision adverti sing. He is charged with devel opi ng
new in-house events. He works closely with the pronoters,
convention representatives, and the Convention Bureau regarding
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all general auditoriuminformation. Fahey possesses a Bachel or of
Sci ence degree from the University of Wsconsin-LaCrosse in Mss
Conmuni cation wth a concentration in br oadcasti ng and
adverti si ng. At the tine he interviewed for the position, the
City's job advertisenent reflected a preference for a college
degree. Fahey engages in work that is predomnantly intell ectual
and varied in character as opposed to routine nental, nmanual,
mechani cal or physical work. It involves the consistent exercise
of discretion and judgnment in its performances and is of such a
character that its results cannot be standardized in relation to a
given period of tine. The Sal es Manager/ Qperations work does
require know edge of an advanced type in a field of science or
| earni ng custonmarily acquired by a prol onged course of specialized
intellectual instruction and study in an institution of higher
education. Al though Fahey does expend a substantial anount of the
Auditoriums revenues for advertising, he wrks wthin an
est abl i shed advertising budget and does not have the authority to
adjust large anounts of noney from one budget line item to
anot her . Fahey does not participate sufficiently in policy
formul ation or inplenmentation to be deenmed a nmanageri al enpl oye.

25. The position of Box Ofice Mnager is occupied by
Judith Delaney. The Gty maintains that she is a supervisory or
managerial enploye, while SEIU maintains that she is neither
supervisory nor nanagerial but is a non-professional enploye.
AFSCME takes no position on the Box Ofice Mnager. The Box
Ofice Manager is responsible for the functioning of the
Auditorium s box office. She supervises ticket sales and cash
managenent operations on a day to day basis. She is responsible
for opening the box office, operating the conputer system
negoti ati ng service contracts on appropri ate conputer hardware and
software, and overseeing all systens and procedures for tickets.
She interviews, hires, trains, schedules, supervises and on
occasion termnates a part-tinme staff of 10 to 15 enployes. She
recommends their conpensation and nakes changes in the
responsibilities of the part-tine staff. She has recomrended pay
increases for the assistant box office managers and the ticket
sellers and has evaluated these part-tine enployes in witing
periodically. She has term nated at | east two enployes. Del aney
possesses supervisory authority in sufficient conbination and
degree to be deened a supervisory enpl oye.
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26. The position of Assistant Auditorium Building Foreman

is occupied by Thomas Zielke. The Cty, contrary to SEIU,
maintains that he is a supervisory enploye. AFSCME takes no
position. A May, 1990 job description lists the nature of the job
as "under |imted supervision, assisting the building foreman in
the supervision of nmany persons.” The Assistant Forenman
supervises all nmaintenance work, including cleanup, set-up of
shows and all necessary repairs for the building. He reports
directly to the Auditorium Building Foreman C enent Bott. There

are five full-time bargaining unit maintenance enployes currently
represented by SEIU and approximately 300 part-tine custodial,

mai nt enance and stage crew enployes at the facility. Zi el ke
generally works evenings, while Bott works during the day. He
prepares tine records and payroll sheets for all maintenance

enpl oyes and stagehands. On a typical shift, he directs two full-
ti me mai ntenance enployes and up to 15 part-tinme enployes who are
performng clean-up or tear-down and/or set-up work for the next
event. Zielke creates and adm nisters the work schedules for al

enpl oyes. He has issued witten warnings to part-tine enpl oyes.

He spends approximately 60 to 70 per cent of his work day in the
direct supervision of the full-time and part-tinme enployes
assigned to his shift. The rest of the time is spent in
adm nistrative duties. He has participated in the hiring process,
hiring the part-tine enployes on his owm and serving along wth
Bott and the Auditorium Director, Gden Wilinski, on a hiring

committee to evaluate applicants for full-time work. Bott and
Zi el ke made the final hiring decisions with respect to applicants
for full-time enploynent. Zielke has the authority to approve
days off. He also has the authority to resolve first-step
grievances along with Bott. Zielke has termnated part-tine
enpl oyes but has not termnated any full-time enployes. Zi el ke

possesses supervisory authority in sufficient conbination and
degree to be deened a supervisory enpl oye.

27. The position of Adm nistrative Assistant - Auditorium
is occupi ed by Sandra Schuster-Lee. The Cty contends that she is
a managerial or supervisory enploye while SEIU argues that she is
a non-prof essional municipal enploye. AFSCMVE takes no position.

Schuster-Lee reports to Director Walinski, serving as his
adm ni strative assistant. In 1991, the City abolished the
No. 27361-A

- 17 - No. 7833-C



position of Ofice Mnager and created this position. Schust er -

Lee has occupied both positions. The job description of the
Adm ni strative Assistant indicates that she is responsible for
assisting with the overall mnanagenent and operation of the
facility on a day-to-day basis. She coordinates use of the
auditoriumw th the Convention Bureau, assists the Director in the
preparation and admnistration of the annual budget and
substitutes for the Director in his absence. She schedul es and
directly supervi ses t he activities of four part-tine

receptionists. Schuster-Lee has the independent authority to hire
and discipline the receptionist and has discharged one
receptionist. Schuster-Lee oversees operation of all personnel
and events in the absence of the Director. She coordinates with
the personnel office the part-time enployes receiving benefits.
She assists in scheduling the use of the facility and in
negotiating and admnistering the facility |eases and rental
agreenents. She acts as a |iaison between the facility and ot her
City departnents. She plans and coordinates a variety of facility
set-ups and acts as event manager in dealing wth patrons,
pronmoters and working personnel; she prepares invoices for
services rendered to be used in "event" settlenent negotiations
and mai ntains |ogs, records and provides reports as required. She
receives and responds to conplaints from tenants and the public,
she prepares nonthly income and expense reports for the Auditorium
Board of Directors, attends LaCrosse Center Board neetings, takes
m nutes of the meetings and presents Director's Report in the
absence of the Director. She prepares year-end reports to be
submtted to the Board of Directors. She prepares correspondence
to the Common Council and Finance Committee from Walinski. She
reviews concert riders and arranges for the scheduling of a nurse,
security, and receptionist for concerts. She supervises the
settl enent expenses and the transfer of settlenent expenses to the
appropriate accounts. She admnisters various savings and
checki ng accounts. She produces the Holiday Fair. Schust er - Lee
possesses supervisory authority in sufficient conbination and
degree to be deened a supervisory enpl oye.

28. The position of Head Cashier is occupied by Nancy

O Neal . The Gty contends that it is a supervisory position,
while SEIU clains that it is non-supervisory. AFSCME takes no
interest in the position. O Neal reports to Eugene Pfaff,
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Director of Finance, Purchase and Treasure. The job description
for Head Cashier states that under normal supervision she keeps
daily, weekly, records of <collections and disbursenents from
segregated accounts. She accepts cash receipts from wal k-ins.

She enters the receipt directly on the cash register/validating
machine for real estate and personal property taxes, water bills,
parking tickets, fines, and various other |icenses and taxes. She
provides a receipt. She accepts cash from ot her departnents. She

counts cash received from all sources. She participates in the
reconciliation process, totalling and reconciling the cash
registers. She puts cash received in bags, preparing deposit
tickets. She also prepares the check-out w ndow. O Neal
supervi ses three other cashiers. She creates and adm nisters work
schedul es for these enployes. She participated along with the

Personnel Director and the Director of the Finance Departnent in
job interviews with potential cashier applicants which resulted in
the hiring of at |east one cashier. She trains the cashiers and
supervises work in progress. O Neal perfornms work simlar to that
of the cashiers she supervises for a substantial portion of each
day. O Neal has taken no disciplinary action against any of the
cashiers beyond verbal reprimand but has the authority to issue
witten warnings to them At |east one of O Neal's predecessors
did effectively recommend that an enploye not pass her
probationary period but be returned to her previous bargaining
unit job. O Neal possesses supervisory authority in sufficient
conbi nati on and degree to be found a supervisory enpl oye.

29. The position of Insurance Loss Control Supervisor is
occupied by Kelly Branson. The Gty and AFSCME contend that the
position is professional while SEIU nmaintains that it is non-
professional in nature. Branson is a salaried enploye who earns
approxi mately $14.68 an hour. She reports directly to Director of
Finance Pfaff, and to Wayne Delagrave, the Deputy Director of
Fi nance. Both Pfaff and Del agrave possess bachelors' degrees in

accounting and are stipulated to be professional as well as
manageri al / supervi sory enpl oyes. She is responsible for all of
the Gty's insurance policies and serves as the |iaison between
the Cty and its insurance carriers. She reviews insurance
coverage checking to determne if the Cty's liability exposure
has changed. She keeps current with recomendations of rating

gui de publications and reconmends risk elimnation when possible.
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She handl es the bi ddi ng process, analyzing the bid specifications
and naking a reconmendation as to the vendor from whom the City
shoul d purchase the insurance. She notifies the insurance
agenci es and prepares witten reports on damage and | osses to City
vehi cl es, buil dings and equi pnent through the State |Insurance Fund
and collects for such |osses. She handles the accounting for all
liability clains, in addition to the accounting for worker's
conmpensati on and unenpl oynment funds. She audits all paynments from
both trust funds. She serves as a nenber of the Gty's Liability

Claim Revi ew Board. She perfornms all accounting functions and
handl es the budget for the Sanitary District. |In this regard, she
answers billing conplaints, prepares and sends out bills, adds new

custonmers to the tax rolls, adds special assessnents to the tax
rolls, charges the sewer district for work perfornmed by the Cty,
pays the accounts payable, and places special assessnent and
delinquent bills on the Cty tax roll. She also perforns
accounting duties for the Transit Uility including approving all
transit bills, checking for the correct allocation to subsidized
or unsubsi di zed accounts, preparing state Departnent of
Transportation and Federal Urban Mass Transportation and public
Service Commi ssion reports, in addition to requesting funds from
the federal governnment for operating and capital assistance.

Branson also takes care of the issuance of U S. Savings Bonds to

Cty enployes. She handl es tel ephone problens which include
billings for new equi prent, equipnent nodifications and repairs.
She is also responsible for billing and recording receipt of

paynments for sidewal ks. She checks the state inconme tax and the
| ocation of clains and perforns special cost accounting reports
and studies as directed. Branson does not possess a college
degree but is a junior at the University of Wsconsin-LaCrosse.

Her job description under skills, know edge and abilities states:

"Thorough knowl edge in rmunicipal accounting nethods and
pr ocedur es. Wor ki ng knowl edge of specific city departnent and
sanitary district operations. Under special requirenents, the job
description lists: Must have advanced training in general and
cost accounti ng. Must have sone training in conmputer science as
it relates to accounting.” The accounting duties for which

Branson is responsible involve allocation, reviewing of math, and
tasks nore closely associated with bookkeeping in nature. Wile
she does exercise independent judgnent and perfornms work that is
varied in nature, her accounting duties do not involve the
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consistent exercise of discretion and |judgnent in their
performances which is of such a character that the results cannot
be standardi zed nor are the accounting duties of such a |level so
as to require know edge of an advanced type in a field of science
or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution
of higher educati on. The insurance risk/loss duties of her
position, while requiring the exercise of discretion and judgnent
in their performance, do not require know edge of an advanced type
in a field of science or learning customarily acquired by a
prol onged course of specialized intellectual instruction and study
in an institution of higher education.

30. The position of Accountant 1l is occupied by Gary
Ml ler. The City and AFSCME claim that the position is
professional while SEIU believes that it is non-professional.
MIller is supervised by Pfaff and Del agrave. He earns $14.29 an
hour. Mller is responsible for the preparation and schedul i ng of
the conmputerized payroll. He audits tine sheets and prepares them
for the conputerized payroll. He effectuates changes in the
computer prograns for Wsconsin Retirement Fund contributions,
social security, federal job progranms, health and |ife insurance
prem um deducti ons. He calculates retroactive wages and fringe
benefits. He prepares payroll information for unenploynent
conpensation reports and keeps records of paynments nade; he issues
paynment to the state unenploynent account. He assists in the
preparation of annual city budget as it relates to payroll. He
may cal cul ate and type payroll checks to correct payroll errors.
MIller does not possess a college degree. Mller's job
description under "Skill, Know edge and Abilities" provides that
"the applicant nust have a thorough know edge of payroll nethods
and procedures; of state and federal wthholding rules and
regul ations; and the ability to work with computerized accounting
nmet hods and procedures and skill in the operation of calculating
and other office machines. As a special requirenent, advanced
training in accounting nethods and conputer skills is mandated."
The accounting duties for which Mller is responsible are nore
closely related to bookkeeping duties than to advanced,
prof essi onal accounting functions. Hs job tasks are not highly
varied and do not require the exercise of independent judgnent.
These tasks do not require know edge of an advanced type in a
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field of science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in an
institution of higher educati on.

31. The position of Accountant | is occupied by Brenda
Hanson. The Gty and AFSCME maintain that this position is
professional, while SEIU clains it is non-professional in nature.

The Accountant |, under limted supervision, reviews invoices and
paynment requests for accuracy prior to data entry and perforns
rel ated accounting work as required. She is also supervised by
Pfaff and Del agrave. She earns $12.44 an hour. In the job
description, exanples of job duties are as follows:

"Reviews requisitions for paynment requests
from Gty departnments for correct vendor nane

and nunber, account nunber, date, invoice
nunber, anmpbunt discounts and authori zing
si gnat ure. Checks cash incone statenents

received from Treasurer Departnment against
validated invoices for accuracy; revi ews
invoices for correct nunber, date, account
nunber and anount received; checks conputer
printout for errors and nakes corrections if
appropriate; audits nonthly utility bills for
each departnment and orders paynent; processes
speci al paynment requests; prepares run sheets
for the conputer and checks for errors and
makes corrections; dupl i cat es nont hl'y
financial statements; reviews and totals pay
categories on a biwekly basis: regular,
overtime, sick |eave, etc. Assists ot her
accountants in footing and totaling colunmms;
di stributes conputer printouts and reports;
interprets and reviews financial data used by
the public and Cty departnents; assigns new
conmputer nunbers to vendors and naintains
postage fund | evel s; prepares pur chase
orders; creates and works with existing Lotus
1-2-3 spreadsheets and nmmintains chart of
accounts. "
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Wth respect to skills, know edge and abilities the job
description requires the foll ow ng:

"Know edge  of Lotus 1-2-3; know edge  of
accounti ng principl es and pr ocedur es;
know edge of EDP data entry procedures and
nmet hods; ability to review detect errors on
i nvoi ces, reports, and requisitions; ability
to operate calculators, office nmachines, CRT
units and personal conputers. Must be able
to maintain effective interdepartnmental and
i ntergovernnental contacts. Must have a
degree from a recogni zed coll ege or technica

school in accounting, with courses in data
processi ng or equal experience."

She al so prepares and updates the operating budget and the capital
budget for the Gty. She invoices the retirees' health
i nsur ances. She reviews income form the treasurer's office for
accuracy with respect to the correct totals. She distributes and
calculates the lottery credit that has been applied to City
property taxes. Hanson was told during the hiring process that a
college degree was a prerequisite for the position. She does
possess a Bachelor of Science Degree in Accounting from the
University of Wsconsin - LaCrosse. Although Hanson possesses an
advanced degree froman institution of higher |earning and her job
description requires such a degree, the accounting duties for
whi ch Hanson is responsible are non-professional in nature, nore
akin to bookkeeping functions requiring arithmetic and math skills

rather than advanced accounting skills. Her job tasks are not
highly varied in nature and do not require the exercise of
i ndependent judgnent. Nor do the tasks which she currently

perforns require know edge of an advanced type in a field of
science or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution
of hi gher educati on.

32. There are two Account Analysts, Leanna Krause and Sue
Wenman. The Account Anal ysts, although they possess the sane job
title, perform different job duties. They receive slightly
different rates of pay. The Cty and AFSCME argue that the
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Account Anal ysts are professional enployes, while SEIU asserts the

di sputed positions are not professional. SElI U contends that the
duties involved in Sue Wenan's job description are non-
pr of essi onal / t echni cal . It concedes that Leanna Krause's job

description does possess sone elenments that can be construed as
professional in nature, but argues that she should not be found to
be a professional because of the structure of the Finance Ofice,
the parties' bargaining history, and her coincidental possession
of an accounting degree. The job description for the Account
Anal yst positions provides that under normal supervision, they
review invoices and paynent requests for accuracy prior to data
entry and performrelated work as required. As an exanple of job
duties, it nmentions the follow ng:

"Reviews requisitions for paynment requests
from departnments for correct vendor nane and
nunber, account nunber, date, invoice nunber,
anount, discounts, authorizing signature.

Sends information for entry on conputer.

Checks cash inconme statements received from
Head Cashier against validated invoices for

accuracy. Reviews invoices for correct
nunber, date, account nunber and anount
recei ved. Sends information for entry on
conmput er. Checks conputer printout for

errors and makes corrections if appropriate.
Processes special paynent requests. Prepare
run sheets for the conputer and checks for
errors, maki ng corrections. Dupl i cates
nonthly financial statenents. Assi sts ot her
accountants in footing and totaling colunmms.
Distributes conputer printouts and reports.
Assi gns new conputer nunbers for vendors.
Mai ntains postage funds |evels. Post s
Sanitary District #1 bills."

For skills and know edge, the job description requires:
"Know edge  of accounting principles and

procedures and of data entry procedures and
nmet hods. The ability to review and detect
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errors on invoices, reports and requisitions
and the ability to operate calculators and
of fice machines. The enploye nust be able to
mai nt ai n ef fective i nt erdepartnenta
contacts.”

33. The position which Sue Wenan holds is Account
Anal yst/ Data Processing Coordinator. She earns approximtely
$13.98 per hour. She prepares bank reconciliation statenments for
the Cty conparing them with the Gty's accounting to nake sure
the Gty balances its funds every nonth. She prepares the
comput er devel opnent block grant distribution every nonth. She
creates anortization schedules for jobs program funds. She nakes
a drawdown of avail able federal nonies each nonth. She pays the
bills for the conmunity devel opnent program  She sets up spread
sheets for the Gty's phone bills. She analyzes phone costs and
provides this information to the various departnments. She serves
as a liaison between the Cty, the County and the vendors wth
respect to data processing, securing the quotes and naking
recomendations as to the appropriate equi pnment for purchase by
the Cty. She processes checks for all contracts which issue from
t he engi neering departnment maeking sure there are funds avail able
before bills are paid. She handles the tax distributions six
times a year, distributing the nonies to the various Gty
agencies. She also handles the roomtax distribution quarterly.
She assists the Treasurer's Ofice during tax season by hel ping
the head cashi er bal ance her accounts in the accounting system
W enman does not possess a coll ege degree but is working towards an
associ ate degree in accounting. At nost, a two year associate
degree is necessary to perform her job tasks. The accounting
duties for which Wenman is responsible are nore akin to
bookkeepi ng functions requiring arithmetic and math skills rather
than to advanced professional accounting skills. Wiile her job
tasks are highly varied, said tasks do not require know edge of an
advanced type in a field of science or |earning customarily
acquired by a prolonged course of specialized intellectua
instruction and study in an institution of higher education.

34. The Account Analyst position occupied by Leanna Krause
i nvol ves the performance of different tasks than those perforned
by W enan. Krause earns approximately $13.89 an hour. The
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Account Analyst job description is not entirely reflective of her
actual job duties. 1In addition to the duties set forth in her job
description, she is also responsible for the overseeing nonies in
the State Investnent Pool. She determ nes the anount of noney for
daily investnments and noves noney between the various investnents.

She determ nes how nuch is, in fact, invested on a daily basis
with the State |nvestnent Pool. She receives the interest on a
nonthly basis, breaks it down with respect to each fund, generates
a cash summary report which matches the bank reconciliation which
W enan gener at es. Wth respect to incomng nonies, she breaks
down the cash and distributes it into each particular fund,
incorporates the income and expenses for the nmonth and adjusts
journal entries to get a bal ance. The City preferred a college
degree for Krause's position during the application process. She
possesses a Bachel or of Science Degree in Accounting. The tasks
which Krause perforns such as the preparation of financia
statenents, the showing of receipts and expenditures of a fund
bal ance, and her work with the State Investnent Pool are tasks
which require higher |level accounting skills. The know edge
necessary to performthese tasks is of an advanced type in a field
of science or l|learning customarily acquired by a prol onged course

of specialized intellectual instruction and study in an
institution of higher education. Her work is predomnantly
intellectual and varied in character, involves the consistent

exercise of discretion and judgnment in its performance, and is of
such a character that the output or result cannot be standardized

Based on the above and foregoing Findings of Fact, the
Conmi ssi on nakes and i ssues the foll ow ng

CONCLUSI ONS OF LAW

1. Al l regul ar full-tinme and regul ar part-tine
prof essi onal enployes of the City of LaCrosse excludi ng executive,
managerial, confidential, supervisory, craft, non-professional
and all other enployes, constitutes an appropriate collective

bargaining unit within the neaning of Sec. 111.70(4)(d), Stats..

2. Al regular full-tinme and regular part-tinme craft
enpl oyes  of the Gty of LaCr osse, excluding executive,
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pr of essi onal , non- pr of essi onal , manageri al , confi denti al
supervisory, and all other enployes, constitutes an appropriate
collective bargaining unit within the nmeaning of Sec.
111.70(4)(d), Stats..

3. A professional/craft bargaining unit is an appropriate
collective bargaining unit within the nmeaning of Sec.
111.70(4)(d), Stats., if a majority of the enployes in each of the
collective bargaining units set forth in Conclusions of Law 1 and
2 vote to constitute a single bargaining unit.

4. A craft/ non-professional bar gai ni ng uni t S an
appropriate collective bargaining unit within the nmeaning of Sec.
111.70(4)(d), Stats., if a majority of the craft enployes in the
collective bargaining unit set forth in Conclusion of Law 2 vote
to constitute a single bargaining unit with the unit set forth in
Fi ndi ng of Fact 4.

5. The occupants of the positions of Housing/Building
| nspector, Building Inspector, Mechanical Inspector, and Cty
Seal er of Wights and Measures, are not craft enployes within the
meani ng of Section 111.70 (1)(d), Stats., and are not professional
enpl oyes within the neaning of Sec. 111.70(1)(L), Stats., and are
appropriately included in the unit set forth in Finding of Fact 4.

6. The occupants of the positions of Accountant 11,
Accountant |, Insurance Loss Control Supervisor, Special Projects
Supervi sor-\Wastewater are not professional enployes within the
nmeaning of Sec. 111.70(1)(L), Stats., and are appropriately
included in the unit set forth in Finding of Fact 4.

7. The occupant of the Account Analyst/Data Processing
position is not a professional enploye within the neaning of Sec.
111.70(1)(L), Stats., and is appropriately included in the unit
set forth in Finding of Fact 4.

8. The occupant of the position of Account Analyst is a
prof essional enploye within the neaning of Sec. 111.70(1)(L),
Stats., and is appropriately included in the voting group

descri bed in Concl usion of Law 1.
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9. The occupant of t he posi tion of Audi tori um
Qperation/ Sales Manager is not a nanagerial enploye within the
nmeaning of Sec. 111.70(1)(i), Stats., but is a professional
enploye within the neaning of Sec. 111.70(1)(L), Stats., and is
appropriately included in the voting group described in Concl usion
of Law 1.

10. The occupants of the positions of Admnistrative
Assistant -  Auditorium Head Cashier, Concessi on  Manager,
Assi stant Building Foreman, Program Director - Recreation and Box

O fice Manager are supervisory enployes within the neaning of Sec.
111.70(1)(o0), Stats., and therefore are not nunicipal enployes
wi thin the nmeaning of Sec. 111.70(1)(i), Stats.

11. The occupant of the position of Mintenance Painter is
a craft enploye within the nmeaning of Sec. 111.70(1)(d), Stats.,
and is appropriately included in the voting group described in
Concl usi on of Law 2.

Based on the above and foregoing Findings of Fact and
Concl usions of Law, the Conmm ssion hereby nakes and issues the
fol |l owi ng

ORDER CLARI FYI NG BARGAI NING UNIL T 1/
AND DI RECTI ON OF ELECTI ONS

1. The positions of Gty Sealer of Wights and Masures,

Housi ng/ Bui | di ng | nspect or, Mechani cal / Bui | di ng | nspect or,
Buil ding Inspector, Special Projects Supervisor - \astewater
Treatnent Plant, Insurance Loss Control Supervisor, Accountant |1,
Accountant |, and Account Analyst/Data Processing are hereby

included in the bargaining unit described in Finding of Fact 4.

2. That elections by secret ballot be conducted under the
direction of the Wsconsin Enploynent Relations Commi ssion wthin
forty-five (45) days from the date of the Directive in the
foll owi ng voting groups for the purpose indicated:
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(Footnote 1/ begi ns on page 24.)
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Voting Goup 1

Al l regular full-time and regular part-tine
prof essional enployes of the Gty of La OCosse
excluding executive, manageri al , confidenti al,
supervisory, and all other enployes, who were

enpl oyed on January 21, 1994, except such enpl oyes
as my prior to the election, quit their
enpl oynent or be discharged for cause, for the
pur pose of determ ning:

(1) Wwether a nmgjority of said enployes
desire to be included in a single
collective bargaining wunit wth the
craft enployes in Voting Goup 2 and

(2) Wether a nmgjority of such enployes
voting desire to be represented for the
purposes of «collective bargaining wth
the Gty of LaCrosse by Wsconsin

Counci | of County and Muni ci pal
Enpl oyees, AFSCME, AFL-CIO or by Local
180, Service Enployees International

Union, AFL-CI O, or to be unrepresented.

Voting Goup 2

Al regular full-tinme and regular part-time craft
enployes of the Cty of La Gosse, excluding
executive, mnmanagerial, confidential, supervisory,
and all other enployes, who were enployed on
January 21, 1994, except such enployes as my
prior to the election, quit their enploynent or be
di scharged for cause, for the purpose of
det er mi ni ng:

(1) Wwether a nmgjority of said enployes
desire to be included in a single
collective bargaining wunit wth the
prof essi onal enployes in Voting Goup 1
or with the non-professional enploye
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(2)

bargaining unit currently represented by
Local 180, SEIU, set forth in Finding of
Fact 4 or in neither of said units and

If a majority of the eligible enployes
do not vote to be included in the non-
prof essi onal enpl oye bargaining unit set
forth in Finding of Fact 4, then their
ballots wll be counted to determne
whether a mgjority of such enployes
voting desire to be represented for the
purposes of <collective bargaining wth
the Cty of LaCrosse by Wsconsin

Counci | of County and Muni ci pal
Enpl oyees, AFSCME, AFL-CIO or by Local
180, Service Enployees International

Union, AFL-CI O, or to be unrepresented.
G ven under our hands and seal at the City of
Madi son, Wsconsin this 21st day of January,
1994.
W SCONSI N EMPLOYMENT RELATI ONS COVWM SS| ON

By A. _Henry Henpe /s/

A. Henry Henpe, Chairperson

Her man Tor osi an / s/
Her man Tor osi an, Comn ssi oner

Wlliam K. Strycker /s/

WIlliamK. Strycker, Comm ssioner

1/ As to the wunit clarification portion of this decision,

pur suant

to Sec. 227.48(2), Stats., the Conmm ssion hereby

notifies the parties that a petition for rehearing nmay be
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filed with the Comm ssion by following the procedures set
forth in Sec. 227.49 and that a petition for judicial review
namng the Conmssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A
petition for rehearing shall not be prerequisite for appea

or review. Any person aggrieved by a final order may, wthin
20 days after service of the order, file a witten petition
for rehearing which shall specify in detail the grounds for
the relief sought and supporting authorities. An agency nay
order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to
s. 17.025(3)(e). No agency is required to conduct nore than
one rehearing based on a petition for rehearing filed under
this subsection in any contested case.

227.53 Parties and proceedings for review (1) Except as
ot herwi se specifically provided by |aw, any person aggrieved
by a decision specified in s. 227.52 shall be entitled to
judicial review thereof as provided in this chapter.
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(Footnote 1/ continues from previous page.)

(a) Proceedings for review shall be instituted by serving
a petition therefore personally or by certified mail upon the
agency or one of its officials, and filing the petition in
the office of the clerk of the circuit court for the county
where the judicial review proceedings are to be held. Unless
a rehearing is requested under s. 227.49, petitions for
revi ew under this paragraph shall be served and filed within
30 days after the service of the decision of the agency upon
all parties under s. 227.48. If a rehearing is requested
under s. 227.49, any party desiring judicial review shall
serve and file a petition for review within 30 days after
service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by
operation of law of any such application for rehearing. The
30-day period for serving and filing a petition under this
paragraph commences on the day after personal service or
mai | ing of the decision by the agency. |If the petitioner is
a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be
in the circuit court for the county where the respondent
resi des and except as provided in ss. 77.59(6)(b), 182.70(6)
and 182.71(5)(9). The proceedings shall be in the circuit
court for Dane county if the petitioner is a nonresident. |If
all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings
may be held in the county designated by the parties. |If 2 or
nore petitions for review of the sane decision are filed in
different counties, the circuit judge for the county in which
a petition for review of the decision was first filed shall
determ ne the venue for judicial review of the decision, and
shal | order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the
petitioner's interest, the facts showing that petitioner is a
person aggrieved by the decision, and the grounds specified
in s. 227.57 upon which petitioner contends that the decision
shoul d be reversed or nodified.
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(c) Copies of the petition shall be served, personally or

by certified mail, or, when service is tinely admtted in
witing, by first class mail, not later than 30 days after
the institution of the proceeding, upon all parties who

appeared before the agency in the proceeding in which the
order sought to be reviewed was nade.
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(Footnote 1/ continues from previous page.)

Note: For purposes of the above-noted statutory time-limts, the
date of Commission service of this decision is the date it is
placed in the mail (in this case the date appearing inmediately
above the signatures); the date of filing of a rehearing petition
is the date of actual receipt by the Conmm ssion; and the service
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date of a judicial review petition is the date of actual receipt
by the Court and placenent in the mail to the Conm ssion.
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THE A TY OF LaCROSSE

VEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW ORDER CLARI FYI NG BARGAI NI NG UNI T_AND
DI RECTI ON OF ELECTI ONS

BACKGROUND

AFSCME filed the instant election petition seeking an
election in a bargaining unit consisting of all regular full-tine
and regular part-time professional and craft enployes enpl oyed by
the City. SEIU noved to intervene in said matter claimng that
many of the positions were neither craft or professional, but
properly included in the existing nonprofessional bargaining unit
represented by SEIU. It then filed a petition to clarify its
existing wunit to include said positions. The Commi ssion
consol i dated both cases for hearing and di sposition.

PCSI TI ONS O THE PARTI ES

Gty

From the outset, the Cty requests that a proper show ng be
received from AFSCME and SEIU before any accretions or elections
occur. In any event, the City takes the position that all of the
di sputed enpl oyes should be permtted to vote to determine if in
fact they wish to participate in the collective bargai ni ng process
prior to their inclusion in any bargaining unit. It objects to
the accretion of any positions into the existing unit wthout an
el ection by the affected enpl oyes.

As to the disputed craft enployes, the Cty argues that only

the Electrical I nspector, the Plunbing Inspector and the
Mai nt enance Painter are craft enployes. The Gty believes that
t here shoul d be one craft bargaining unit as opposed to individual
bargai ning units for each trade or craft. It points out that all
of the craft enployes share a community of interest. If the
Mai nt enance Painter, Plunbing Inspector and Electrical |nspector
are found to be non-craft enployes, the result would, in the
City's opinion, harm the Cty's ability to provide quality
services. Inclusion of these positions into the non-professional
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bargaining unit where they would be subject to the terns and
conditions of the |abor agreenent between the SEIU and the City
would result in their being subject to "job bidding by seniority".
According to the Cty, it would have no choice but to allow the
nost senior non-craft enployees to bid on these disputed
positions. Such a result would result in a watered down version
of the essential craft functions necessary to provide quality
service to the Gty.

The City believes that all of the other enployes in the
| nspection Departnment i.e., the Gty Sealer of Wights and
Measur es, the Housing/Building Inspectors, the Mechani cal
| nspector, and the Building Inspectors are non-craft, non-
prof essional, technical enployes. Asserting that the occupants of
t hese positions are not required to possess a journeynen's |icense
in any trade nor do they require know edge of an advanced type in
a field of science or learning customarily acquired by a prol onged
course of specialized intellectual instructions and study in an
institution of higher learning, the Cty mintains that these
di sputed positions are technical in nature.

Wth respect to the disputed professional enployes, the Gty
maintains that the Insurance Loss Control Supervisor, Account

Anal ysts, the Accountant | and Accountant |1, and the Special
Projects Supervisor in the Wastewater Treatnment Plant are all
prof essi onal enpl oyes. According to the City, all disputed
Fi nance Departnent enployes neet the definition of professional
enpl oye. If the Conmission were to find certain enployes to be
prof essional and other to be technical, it would result in a split
depart nent. The Gty insists that the work of the Finance

Departnent is professional accounting work and that the incunbent
enpl oyes either possess college degrees or are continuing their
education to attain the degree while they are working under the
gui dance and supervision of a professional. Should the Comm ssion
split the Finance Departnent, it alleges, a work jurisdiction
di spute may result which would force the Gty to hire additiona
enpl oyes as a sol ution.

Wth respect to the expert witnesses called by both the Gty
and SEI U regarding the professional nature of the positions in the
Fi nance Departnment, the Cty argues that its wtness is nore
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credible than that of SEIU In this respect, it notes that the
SEIU witness never worked in the public sector and is not a job
classification specialist. |Its witness, it asserts, not only has
extensive public sector accounting experience, but also has
participated in several position classification studies in his
capacity as Director of Finance for the Gty of Neenah, Wsconsin.

The Cty believes that the following positions are

supervisory or nanagerial in nature and, as such, should be
excluded from any bargaining unit: Head Cashier, Program D rector
- Recreati on Depart nment Audi torium Concessi ons Manager ,

Auditorium Operations/ Sales Manager, Auditorium Box Ofice
Manager, Assistant Auditorium Buil ding Foreman, and Adnministrative
Assi stant - Auditorium

Wth respect to the Head Cashier in the Treasurer's Ofice,
the City maintains that the position is supervisory. |t stresses
that record evidence establishes that the position is primrily
supervisory in nature and the performance of bargaining unit work
occurs less than ten per cent of the tinme. According to the Gty,
O Neal, the current occupant of the position, has the sole
authority to hire, fire, and discipline four cashier enployes
presently included in the bargaining unit represented by the SEI U
O Neal assigns and directs their work. The City further submts
that it should be entitled to at |east one supervisory enploye at
each work location, asserting that the Head Cashier is the only
nonuni on enploye assigned to the Treasurer's Ofice, a location
renote and distinct fromthe rest of the Finance Departnent.

The Gty clains that the Program Director - Recreation is a
manageri al / supervi sory enpl oye. It asserts that he has the
latitude to conmt the econom c resources on behalf of the Gty
when he negotiates facility |eases and expends over $500,000 in

seasonal recreation funds. It points out that the Program
Director determnes what equipnment is necessary and nanages the
recreation program w t hout approval or supervisory oversight. He

al so hires approximtely 300 seasonal enployes to work in these
prograns and has the authority to fire said enployes as well.
Because of these functions, it maintains that the Program Director
is nmanagerial/supervisory and should be excluded from all
bar gai ni ng units.
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Wth respect to the Auditorium the Cty argues that over 300
enpl oyes are enployed in either a full-time, part-tinme or seasona

capacity. It is asking the Commssion to find that, in addition
to the Director and one stipulated supervisory naintenance
super vi sor, five other individuals are nmanageri al and/ or

supervi sory; nanely, the Adm nistrative Assistant, the Concessions
Manager, the Box O fice Manager, the Qperations/ Sal es Manager, and
the Assistant Building Foreman. This ratio of one manager or
supervisor to forty enployes is hardly excessive, it contends
This is especially the case given the seven day a week, 365 day a
year nature of the Auditorium operation

The Gty requests that the Conm ssion |look at the actual
duties and responsibilities of the disputed positions and not rely
on out-dated job descriptions in analyzing the disputed positions.

AFSCME

AFSCME desires to have one bargaining unit consisting of all
regular full-time and regular part-tinme professional and craft
enpl oyes. It believes that three votes are necessary: a
representation vote, a vote of professionals to determ ne whether
they wish to join craft enployes, and a vote of craft enployes to
det erm ne whether they wish to join professional enployes. 1In the
event that the Comm ssion decides to give each craft a separate
voting group, AFSCME argues that each craft should be permtted to
determ ne whether it wishes to join the other crafts and/or the
prof essionals in one voting group.

AFSCME's position is identical to that of the Gty wth

respect to the disputed enployes in the Finance Departnent. It
al so concurs with the City's position on the Electrical |nspector,
the Plunbing Inspector and the Maintenance Painter. However ,
AFSCME argues that the remaining inspectors in the Inspection
Departnent are either craft or professional enployes. It argues

that the Gty Sealer of Wights and Measures, the Housing/Buil di ng
| nspector, the Building Inspector, and the Mechanical |nspector
should be included in its requested unit of professional and craft

enpl oyes.
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AFSCME al so considers four other positions to be professional
in nature. It disputes the Gty's contention that the Special
Projects Supervisor - Wistewater Treatnment Plant, the Program
Director - Recreation Departnent, the Auditorium Concessions
Manager and the Auditorium Qperations/Sal es Manager are
supervi sory and/or managerial. AFSCME believes all four positions
should be included in the professional bargaining unit. AFSCME
takes no position on the follow ng individuals believing that the
di spute is between SEIU and the Cty regarding their status: The
Audi t ori um Assi stant Foreman, the Head Cashier, the Auditorium Box
O fice Manager, and the Auditorium Adm nistrative Assistant.
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SEl U

SEIU maintains that it has traditionally represented al
enpl oyes who are not statutorily excluded from a collective
bargaining unit and who are not represented by the I|aw
enforcenment, fire fighter or transit enploying units. Accor di ng
to the SEIU, |long before the petition for election by AFSCME, the
SEI U has nade claimto certain disputed positions as appropriately
bel onging to the existing bargaining unit, in particular, certain
positions in the Finance Departnent, Treasurer's Ofice, and
Audi t orium It maintains that these positions were historically
clerical in nature but through crafty changes of job title, they
were unilaterally renmoved from the bargaining unit. It stresses
that the SEIU is sinply seeking to reclaimthese |ost positions.
SEIU submits that its position is clear. It seeks only to
mai ntain those positions which were previously included in its
bargaining unit and to prevent the fractionalization of its unit
through tortured and nmanipulated definitions of the terns
"professional"™ and "supervisory" enpl oye.

SEIU asserts that the Housing/Building Inspectors, the
Buil ding Inspectors, the Housing/Building Inspectors, t he
Mechani cal Inspectors, the City Sealer of Wights and Measures
and the Mai ntenance Painter should all be included in its existing
collective bargaining unit by accretion wthout a vote. It
further alleges that all of the disputed enployes in the Finance
Departnment and the Head Cashier should be also included as non-
professionals. Wth respect to the Auditorium it contends that
all of the disputed positions belong in its bargaining unit and
shoul d be included by accretion without an election. Pointing out
that the nunber of disputed positions is small wthin the
franmework of its overall bargaining unit, SEIU argues that the
appropriate course is inclusion by accretion as opposed to an
el ection.

As the SEIU views its request for wunit clarification, it
maintains that the issue that the Comm ssion nust face wth
respect to many of the disputed positions is whether a primarily
clerical enploye who does not possess a degree and whose functions
are primarily mnisterial and routine is appropriately included in
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the same unit with a civil engineer. SEIU submits that its
| ongst andi ng existing unit is a residual bargaining unit including
such diverse positions as Property Appraisers and Engineering
Al des. The Comm ssion, it clains, should not seriously disrupt
the bargaining relationships of the parties by allowing glorified
clerical enployes in the Finance Departnent (those positions in
dispute in the Finance Ofice) to be determ ned professional
enpl oyes when very conparable enployes who receive even greater
conpensation have traditionally been automatically included in the
SEI U bargai ning unit.

Wth respect to the testinony of the two expert w tnesses
regarding the positions in the Finance Departnent, SEIU maintains
that the testinony offered by the Gty's expert is irrelevant and
unper suasi ve because he never defined what was neant by the term

" prof essi onal . According to the SEIU, he did not evaluate the
job  positions  pursuant to the statutory definition of
" prof essi onal . It maintains that the testinmony of its wtness

was nore persuasive.

Whi | e acknowl edging that its own expert determ ned that sone
aspects of the Account Anal yst position held by Leanna Krause were
professional in nature, SEIU nevertheless clainms that because of
the structure of the Finance Departnent, she should be included in
the SEIU unit because of the disposition of the other positions
within the Departnent, the bargaining history, and because
Krause's possessi on of an advanced degree is coincidental.

DI SQUSSI ON

Prelimnary |ssues

The Gty has argued that AFSCME and SEIU should be required
to present a specific "sharing of interest” before they can seek
to represent any of the enployes involved herein. However, where
enpl oyes are not currently represented by a |abor organization,
t he Commi ssion does not require the petitioner in an el ection case
to submt proof that it represents any particular nunber of the
enpl oyes involved. The claimthat it represents enployes in the
al | eged appropriate bargaining unit raises a question concerning
representation and is a sufficient showing of interest. Gty of
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Qudahy, Dec. No. 19507 (WERC, 3/82); Gty of Mdford, Dec. No.
13609 (VERC, 5/75); Dodge County, Dec. No. 8734 (WERC, 10/68).

The Gty has not presented a persuasive basis for departing from
our long-standing view on this issue. Thus, we reject this
argunent .

The Gty has also argued that it is inappropriate to add any
enpl oyes to the existing SEIU unit unless those enpl oyes vote for
such a result. The record establishes that SEIU represents a
broadl y-defined City-wide unit which on its face would include any
of the disputed positions which are not professional, craft,
supervi sory or nmanageri al . Further, there is no indication that
i nclusion of such positions in the SEIU unit calls into question
the continuing nmajority status of SEIU. Thus, we are satisfied
that it is appropriate to automatically include in the SEIU unit
any positions which are not professional, craft, supervisory or
manageri al . See, generally, Waukesha County, Dec. No. 26020-A
(VERC, 9/89).

In determning whether a disputed position is craft,
prof essi onal, supervisory, or managerial, the Comm ssion wll rely
upon the following definitions and criteria:

Craft Status

Section 111.70(1)(d), Stats., states:

(d) "Craft enpl oye" nmeans a skilled
j our neynman craft sman, i ncl udi ng hi s
apprentices and hel pers, but shall not
include enployes not in direct Iline of

progression in the craft.

Pr of essi onal St at us

The statutory definition of a professional is set forth in
Sec. 111.70(1)(L), Stats. as follows:

(1) "professional enploye" neans:

1. Any enploye engaged in work:
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a. Predom nantly intellectual and varied in
character as opposed to routine nental
manual , nechanical, or physi cal work:

b. Involving the consistent exercise of
di scretion and judgnment in its performance;

C. O such a character that the output
produced or the result acconplished cannot be
standardi zed in relation to a given period of
time;

d. Requiring know edge of an advanced type
in a field of science or learning customarily
acquired by a prolonged course of specialized

intellectual instruction and study in an
institution  of hi gher education or a
hospital, as distinguished from a genera

academ c education or from an apprenticeship
or from training in the performance of
routine nental, nmanual or physical process,
or

Any enpl oye who:

a. Has conpl eted the courses of specialized
intellectual instruction and study described
in subd. 1.d;

b. is performng related work under the
supervision of a professional person to
qualify hinmself to beconme a professiona
enpl oye as defined in subd. 1.

In determ ning professional status, the Conm ssio

n has not

found state certification or licensure determnative. 2/ Al the
2/ Kenosha VTAE District, Dec. No. 14381, (WERC, 3/76)
No. 27361-A
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criteria found either in Sec. 111.70(1)(L)(1) or (2), Stats. nust
be present in order to find that a particular enploye is
prof essional . 3/ Section 111.70(1)(L), Stats. does not require
t hat "professional enpl oyes” possess a coll ege degrees. 4/

Supervi sory St atus

To determine whether individuals are supervisors, the
Conmi ssi on considers the follow ng factors:

1. The authority to recomend effectively
the hiring, pronoti on, transfer,
di scipline, or discharge of enployes;

2. The authority to direct and assign the
work force

3. The nunber of enployes supervised, and
the nunber of other persons exercising
greater, simlar, or |lesser authority
over the sane enpl oyes;

4. The | evel of pay, i ncl udi ng an
eval uati on of whether the supervisor is
paid for his skills or for hi s
supervi si on of enpl oyes;

5. Whet her the supervisor is primarily
supervising an activity or primrily
supervi si ng enpl oyes;

6. Whet her the supervisor is a working
supervisor or whether he spends a
subst anti al majority of hi s tinme

super vi si ng enpl oyes;

3/ M | waukee County, Dec. No. 14786-B (WERC, 4/80)

4/ M | waukee County, Dec. Nos. 8975, 14786 (WERC, 7/76)
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7. The anpunt of independent judgnent and
di scretion exercised in the supervision
of enpl oyes. 5/

It is not necessary that all the indicia of supervisory
status be present to find a position to be supervisory in a
nature, however it is necessary that those factors should be
present in sufficient conbination and degree to establish such
supervi sory status. 6/ Mreover, mnor supervisory duties, such
as participating in enmploynment interviews and adjusting vacation
schedules, will not in and of thenselves elevate a position to
supervisory status. 7/ A conclusion that a position is
supervisory can be based upon the incunbent's exercise of such
authority over non-unit personnel. 8/ Job descriptions may well
be hel pful in the determ nation of enployment duties, but critical
weight in deciding supervisory status is given to the actual
duties perforned. 9/

Manageri al St at us

The Legislature has excluded "nanagerial enployes”™ from the

5/ Wod GCounty, Dec. No. 9140-B, (VERC, 5/92); Miskego-Norway
School District, Dec. No. 1085-A, (WERC, 12/91); Kenosha
County (Brookside Care Center), Dec. No. 19435-C (WERC 9/91);
Cty of Lancaster, Dec. No. 27180, (WERC, 2/92)

6/ Supr a.

7/ Cty of MIwaukee, Dec. No. 16483 (WERC, 8/78)

8/ Gty of Two R vers (Police Dept.), Dec. No. 21959-A (VERC,
2/91); and Gty of Lake Geneva, Dec. No. 18507 (WERC, 3/81)

9/ Gty of CQudahy (Library), Dec. No. 26680, (WERC, 11/90)
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definition of "municipal enployes,”™ but it has not provided a
statutory definition of the former term Instead, it has left to
t he Conm ssion the case-by-case devel opnment of a precise neaning
to define those individuals whose relationship to rmanagenent
i mbues themwi th interests significantly at variance with those of
ot her enpl oyes. 10/ The Conm ssion has developed a general
definition of a "managerial enploye" as being one who participates
in the formulation, determ nation and inplenmentation of managenent
policy, or one who has the authority to commt the enployer's
resour ces. To vyield managerial status, the involvenment in
managenent policy nust be at a relatively high Ilevel of
responsi bility. Managerial status based on the allocation of the
enpl oyer's resources necessarily entails significantly affecting
the nature and direction of the enployer's operations, such as the
kind and | evel of services to be provided, or the kind and nunber
of enployes to be wused in providing services. 11/ Effective
authority to commt the enployer's resources is evidenced by
significant involvenent in the establishnent of an original budget
or by the authority to allocate funds for wvarious program
purposes. Preparation of a budget, per se, is not sufficient to
est abl i sh manageri al status.

W proceed to apply these definitions and criteria to the
di sputed positions.

| nspecti on Departnent

All of the parties agree that the Electrical I|nspector and
the Plunmbing Inspector are craft enployes. The Gty and the SEIU
maintain that all of the other inspectors are technical enployes,
while AFSCVE argues that they are either craft or professional
enpl oyes. Applying the statutory definition of a craft enploye,
we conclude the disputed inspectors are not craft enployes. None
are skilled journeyman craftspeople or apprentices or helpers as
traditionally defined by various crafts. The record does reflect

10/ Vernon County, Dec. No. 13805-B, (WERC, 4/91)

11/ N colet Area Technical College, Dec. No. 23366-C (VERC, 3/93)
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that the Buil ding Inspectors, Housing/Building Inspectors, and the
Mechani cal | nspectors have ext ensi ve experi ence in the
construction industry, but they do not have journeynman status in a
trade nor is journeyman status a prerequisite of their positions.
The City Sealer of Wights & Measures has acquired all of his
training through on the job experiences and state certification

sem nars and updates. None of these individuals has had a
substantial period of apprenticeship or conparable training in a
single craft. Accordingly, it is concluded that they are not

craft enployes within the neaning of Sec. 111.70(1)(d), Stats.

Wth respect to AFSCME s argunents that the disputed
i nspectors are professional enployes, the record does not support
such a conclusion. It is undisputed that a high school education
and substantive experience in the construction industry are the
primary prerequisites for all of the inspection positions except
for the Gty Sealer of Wights and Measures position as to which
construction industry experiences is not a prerequisite. Wi | e
t he performance of the inspection tasks does require sone exercise
of independent judgnment by the enploye, the requisite skills for
performng in said positions are not wusually acquired through a
prol onged course of specialized instruction in an institution of
hi gher | earning. The knowl edge required to perform these
i nspection tasks is not predomnantly intellectual in nature or of
such a character that the output produced or result acconplished
cannot be standardized in relation to a given period of tine.
Accordingly, the disputed inspectors are not professional enployes
wi thin the nmeaning of Sec. 111.70(1)(L), Stats.

Because they are neither craft or professional enployes, the
di sputed inspection positions are properly included in the SEIU
bargai ning unit set forth in Finding of Fact 4.

Mai nt enance Pai nt er

The Maintenance Painter is not included in the Inspection
Depart nent . He operates independently under the supervision of
the Assistant to the Director of Public Wrks. AFSCME and the
City contend that the position is a craft position while the SEIU
maintains that it is technical in nature. The former Maintenance
Painter retired during hearing on this matter. The Gty, during

No. 27361-A
- 49 - No. 7833-C



the course of the hearing, published job opening notices in the
| ocal newspaper. In its new job posting, the Cty has required
journeyman status as a painter as a condition of enploynent. The
former occupant of said position was a journeyman painter when he
was hired approximately 18 vyears ago. Accordingly, it is
concluded that the position is a craft position.

Craft Voting G oups

Al parties are unaninmous in their desire to have a single
craft voting group consisting of all three craft enployes.
Consistent with the parties' positions and the Commssion's
di scretion under Sec. 111.70(4)(d)2.a., Stats., all craft enployes
will be included in a single voting group.

Fi nance Depart nent

The City and AFSCMVE argue that all of the disputed positions
in the Finance Department are professional, while SEIU naintains
that they are all non-professional. It should be noted from the
outset that all of the disputed enployes work under the Director
and Deputy Director of Finance, Eugene Pfaff and Wayne Del agrave,
respectively, who are stipulated to be professional enployes as
wel | as manageri al / supervi sory enployes. Pfaff and Del agrave both
possess bachel ors degrees in accounting. The Cty and the SEIU
both provided expert wtnesses to analyze the positions in
di sput e. These two wtnesses testified with respect to the
prof essi onal aspects of the job duties in dispute. On balance, we
found the testinmony of the SEIU expert to be nore specifically
related to the disputed positions.

The Gty argues that the Comm ssion nust not divide the
Fi nance Departnent into two distinct groups, professional and
nonpr of essi onal , because of the potential harmto the operation of
t he Departnent. However, the Comm ssion is obligated to review
each disputed position and to nmake its determnation on the
merits.

Wth regard to the Accountant Il position, the occupant does
not possess a college degree and we are satisfied his work does
not require that he have know edge custonmarily acquired through a
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speci alized college degree. He is primarily responsible for
preparation and upkeep of the Cty's conputerized payroll. He
effectuates all changes in the conputerized payroll to provide
Wsconsin Retirenment Fund, Social Security, FICA health and life
i nsurance contributions and other wthholdings from enploye

paychecks. The duties of the Accountant Il are nore akin to
bookkeeping duties than to advanced, professional accounting
functions. Accordingly, we have found the Accountant Il to be a

non- pr of essi onal enploye properly included in the existing SElU
bargai ning unit.

The Accountant | position is currently occupied by an enpl oye

with a Bachelor of Science degree in accounting. However, the
record satisfies us that a two-year accounting degree from a
techni cal school will suffice to provide the know edge needed for
the position. The primary duties of the Accountant | are
mat hematical in nature. She spends the mjority of her tine
preparing run sheets for the conmputer and checking financial
statenments for errors. She reviews requisitions to insure that

they are properly filled out; she checks case incone statenents
against validated invoices for accuracy, she checks conputer
printouts for errors and nakes corrections if appropriate. These
functions are nore akin to bookkeeping functions that to advanced
accounting functions. Gven the foregoing, we conclude the tasks
for which the position is responsible do not require know edge of
an advanced type customarily obtained in a prolonged course of
specialized instruction in an institution of higher education.
Accordingly, the position of Accountant | is non-professional in
nature and properly included in the SEIU bargaining unit.

The Insurance Loss Control Supervi sor position mxes
accounting duties with insurance risk/loss managenent duties. The
occupant of the position does not possess an advanced degree, but
is in college working towards such a degree. The accounting
duties for which Branson is responsible involve allocation of
funds, reviewing arithnetic and nathematical conputations. They
are nore closely associated w th bookkeeping, than advanced
accounting functions. Her insurance and risk/loss duties do,
however, involve work that is varied in nature and which requires
the exercise of independent judgnent. They do not, however,
require learning or know edge of an advanced type which is

No. 27361-A
- 91 - No. 7833-C



customarily acquired by a prolonged course of specialized
intellectual instruction and study from an institution of higher
education. Accordingly, it is concluded that the Insurance Loss
Control Supervisor is a non-professional enploye properly included
in the existing SEIU bargaining unit.

The two Account Analysts perform differing functions. Bot h
expert w tnesses acknow edge that the duties perforned by Leanna
Krause require advanced accounting skills customarily acquired by
a prolonged course of special intellectual instruction in an
institution of higher education. The City preferred such a degree
for Krause's position and Krause possesses a Bachel or of Science
degree in accounting. G ven the foregoing, and because it is
uncontroverted that Krause's work is predomnantly intellectual
and varied in character and involves the consistent exercise of
di scretion and judgnent in the performance of her job, we have
found her to be a professional enploye, appropriately included in
t he professional voting group.

The SEI U expert did not, however, concur with the Cty expert
that the duties performed by Sue Weman are professional in
nature. Wile the Cty asserts that it does require an advanced
degree, Wenan does not possess such a college degree but is
working towards an associate (two-year) degree in accounting.
According to her own testinmony, at nost, a two-year associate
degree is necessary to perform her job tasks. Wiile Wenan
perforns a wide variety of duties, her accounting duties are nore
akin to bookkeeping functions requiring math skills than to
advanced accounting functions which require know edge typically
acquired through a prolonged course of specialized instruction in
an institution of higher education. Thus, we have found her to be
a non-prof essional enpl oye, appropriately included in the
collective bargaining unit represented by the SEI U

No one <contends that the Head Cashier position is
professional in nature. AFSCME does not claim this position as
appropriate for inclusion in either a craft or professional unit.

SEIU and the Gty disagree as to whether the Head Cashier is a
supervisor. Contrary to the assertions by the City that the Head
Cashier spends only ten percent (10% of her tinme performng
bargai ning unit work, record evidence establishes that she spends
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a substantial anmount of tinme performng bargaining unit work.
However, she has exercised the follow ng supervisory authority:
(1) she creates and adm nisters work schedules for the other three
cashiers; (2) she has participated along wth the Finance
Departnment Director and the Personnel Director in the interview
process for potential cashier applicants; and (3) she has the
authority to verbally reprimand or issue witten warnings to the
t hree cashiers. Further, one of her predecessors effectively
recommended that a new cashier not pass her probationary period
but be returned to her previous bargaining unit job. Despite the
fact that the Head Cashier does perform a substantive anount of
bargai ning unit work, we believe that she possesses the indicia of
supervisory authority in sufficient conbination and degree to
warrant finding her to be a supervisory enpl oye.

Auditorium- dvic Center

Five positions are in dispute in the Auditorium AFSCME
clainms that the Auditorium Qperations/Sal es Manager and Auditorium
Concessi ons Manager are professional positions, while SEIU
mai ntains that they are non-professional and the Gty clains that
both are nanageri al and that the Concessions Manager is
supervi sory. AFSCME indicates that it is not interested in the
remaining three positions. As to these positions, the Gty argues
that the Auditorium Box Ofice Mnager s a supervisory or
manageri al enploye and the Auditorium Adm nistrative Assistant is
manageri al . It also maintains that the Assistant Building
Foreman- Auditoriumis a supervisory enploye. The SEIU clains that
the Box O fice Manager and the Adm nistrative Assistant are non-
prof essi onal nmunicipal enployes and requests that the Conm ssion
decide on the evidence adduced at hearing whether the Assistant
Foreman is a supervisory or municipal enploye.

The City contends that the Operations/ Sales Mnager, Fahey,
is a manageri al enpl oye because he has the authority to conmt the
enployer's resources Wwth respect to determining how the
Auditorium s advertising budget is spent. This authority in and
of itself is insufficient to neet the Conm ssion's standards for
manageri al st at us. The record wth respect to the
Qperations/ Sal es Manager sinply does not denonstrate that his
involvenment in the City's policy-making is at a relatively high

| evel . Moreover, there is no showing that his decisions
significantly affect the nature and direction of the Auditorium
operati on. Rather he is nerely utilizing the already-allocated
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advertising budget to perform his sal es/operations job duties.
The record, does, however, support the conclusion that the
Qperations/ Sal es Manager is a professional enploye. The Gty
preferred a college degree in advertising for this position. The
current occupant does possess a Bachel or of Science degree in Mass
Conmuni cation wth a concentration in br oadcasti ng and
adverti si ng. It is evident from the job tasks set forth in
Finding of Fact 24 that the tasks are predom nantly intellectua
and varied and that the consistent exercise of discretion and
judgnent in the performance of these tasks is required. Because
the job does require know edge of an advanced type customarily
attained by a prolonged course of specialized intellectua
instruction and study in an institution of higher education and
the other indicia of professional status exist, it is appropriate
to find the Sal es/ Operati on Manager to be a professional enploye
properly included in the professional voting group.

The Concessions Manager, Flottmeyer, is responsible for the
concessi on operation at the Auditorium The Concessi ons Manager
hires, fires, trains and supervises approximtely 100 part-tinmne
enpl oyes who operate the concession stands during auditorium

events. Al though these part-tine enployes are presently not a
part of any collective bargaining unit, it is undisputed that the
Concessions Manager's authority over their enpl oynent i's
subst anti al . Accordingly, we found that the Concessions Manager

possesses supervisory authority in sufficient conbination and
degree to warrant a conclusion that he is a supervisory enploye,
and appropriately excluded from any collective bargaining unit.

| nasmuch, as we have found the Concessions Mnager to be a
supervi sory enploye, it is unnecessary to determ ne whether he is
a manageri al or professional enploye.

The Admnistrative Assistant to the Drector of the
Auditorium Schuster-Lee perfornms a variety of tasks in relation
to the operation of the Auditorium Finding of Fact 30 details
the many duties which she perforns. Because the Administrative
Assi stant possesses and exercises the authority to hire and fire
receptioni sts under her supervision, we are satisfied she is a
super vi sor. Thus, we need not determne whether she is a
manageri al enpl oye.
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Record evidence establishes that the Auditorium Box Ofice

Manager, Delaney, 1is responsible for interviewing, hiring,
training, scheduling, supervising and, on occasion, termnating
the part-tinme box office staff. She possesses sufficient

supervisory authority in sufficient conbination and degree to
warrant a finding of supervisory status.

The Assistant Building Foreman - Auditorium Lee, does not
normal |y perform any bargaining unit work, but rather along with
the Building Foreman Cdenent Bott supervises five-full-tine
bar gai ni ng unit mai ntenance enpl oyes currently represented by SEIU
and approximately three hundred part-time custodial, naintenance
and stage crew enpl oyes. The Buil ding Foreman works the day shift
while the Assistant Building Forenman works evenings. Record
evi dence establishes that the Assistant Building Foreman has
participated in final hiring decisions, schedules enployes, has
issued witten warning to part-time enployes, has the authority to
approve days off, has the authority to resolve grievances at the
first step of the grievance process, and has fired part-tine
enpl oyes. He possesses sufficient supervisory authority to
warrant a finding that he is a supervisory enpl oye.

Special Projects Supervisor - Wastewater Treatnent Pl ant

AFSCME and the Gty contend that the Special Projects
Supervi sor is a professional enploye, while SEIU takes no specific
position but requests the Conm ssion to decide on the basis of
record evidence. It should be noted that the Gty does not
require a college degree for this position and that the current
occupant of the position possesses approxinmately two years of
post - secondary educati on. The detailed description of the job
duties as set forth in Finding of Fact 21 establish that
performance of this job requires the enploye to act independently
fromtinme to tinme. These duties also involve a great deal of
techni cal know edge and expertise so that the Special Projects
Supervisor can then bring his technical research to the Cty's
Board of Public Wrks. The job does not, however, involve work
that is predomnantly intellectual and varied in character. Nor
does it involve |l earning or know edge of an advanced type which is
typically or customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution

No. 27361-A
- 95 - No. 7833-C



of higher educati on. W have, therefore, found the Speci al
Projects Supervisor - Wstewater Treatnent Plant to be a non-
prof essional /technical enploye and included him in the wunit
currently represented by the SEIU.

Program Director - Recreation Departnent

The record denonstrates that the Program Director of the

Recreati on Depart nment Urich, S responsi bl e for t he
i npl ementation and operation of the Cty's year-round recreation
program He administers a $360,000 annual budget determ ning

which leases are to be renewed, what equipnment needs to be
purchased, and the general direction of the recreation program
The record also discloses that he hires approximtely 300 part-
time seasonal enployes annually, evaluating them for rehire in
subsequent years. He has fired sone of these seasonal enployes.
W have concluded that the Program Director possesses supervisory
authority in sufficient conbination and degree to warrant a
finding that he is a supervisor. Having found the Program
Director to be a supervisor, it is unnecessary to consider his
manageri al or professional status.

The El ecti on

AFSCME and SEIU seek to represent the craft and professiona
enpl oyes in separate units or a conbined craft/professional unit.
SEIU al so seeks to represent the craft enployes as part of the
exi sting non-professional SEIU unit.

Section 111.70(4)(d)2.a., Stats. gives both the craft and the
prof essional enployes the right to separate units unless a
majority of the eligible enployes in each of the craft and
prof essi onal voting groups vote for inclusion with other non-craft
or non-professional enployes. Gven this statutory right and the
positions taken by AFSCME and SEI U, the professional enployes wll

be given a unit determ nation ballot on which they will be asked
whet her they wish to be included in a single unit with the craft
enpl oyes. The craft enployes will be given a unit determnation

ballot on which they wll be asked whether they wish to be
included in a single unit with the professional enployes or in the
non- prof essional SEIU unit or in neither of those units.
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If a majority of the eligible craft enployes vote to be

included in the non-professional SEIU unit, they will thereafter
be represented by SEIU in a craft/non-professional unit and their
representation ballots will not be counted.

If a majority of the eligible craft enployes do not vote to
be included in the existing non-professional wunit and if a
majority of the eligible enployes in each of the craft and
prof essi onal voting groups do not vote to be included in a single
craft/professional unit, then the representation ballots of each
voting group will be counted separately to determ ne whether a
majority of the enployes voting in each voting group wish to be
represented by AFSCME or SEIU in separate craft and professiona
units or by neither of said | abor organizations.

If a majority of the eligible enployes in each of the voting
groups vote to be included in a single craft/professional unit,
then their representation ballots will be co-mngled and counted
to determ ne whether a majority of the craft/professional enployes
voting wish to be represented by AFSCMVE or SEIU in a conbined unit
or by neither of said | abor organi zations.

The unit determ nation ballots for the professional and craft
enpl oyes will be different colors. El i gi bl e enpl oyes who appear
to vote will place their unit determination ballots directly in
t he bal |l ot box.

The representation ballots will be a color different from
either of the unit determ nation ballots. The enployes who appear
to vote will be instructed to place their representation ballots
in a furnished bl ank envel ope, bearing either the word "craft" or
the word "professional™, to seal said blank envel ope, and to pl ace
t he seal ed bl ank envel ope in the ball ot box.

After the wunit ballots are counted, the appropriate
representation ballots will be counted.

Dat ed at Madi son, Wsconsin this 21st day of January, 1994.
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