STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petitions of

LOCAL 1258, AFSCME, AFL-CI O
: Case 4
and : No. 48620 ME-625

Deci sion No. 8243-M
ROCK COUNTY

I nvol vi ng Certain Enpl oyes of
ROCK COUNTY ( HEALTH CARE CENTER)

Appear ances:

M. Thomas Larsen, Staff Representative, Wsconsin Council 40, AFSCME, AFL-CI O 173
M. Robert D. Heidel, Assistant Corporation Counsel, Rock County,

51 South Main Street, Janesville, Wsconsin 53548, on behalf of Rock

County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NING UNI T

On January 15, 1993, Rock County filed a petition requesting the
W sconsi n Enpl oynent Rel ations Conmi ssion to determ ne whether the position of
Adm ni strative Assistant for Support and Technical Services should be included
or excluded from the bargaining unit represented by Local 1258, AFSCMVE, AFL-
CO On July 28, 1993, Local 1258, AFSCME, AFL-CIO filed a petition requesting
the Commi ssion determine whether the position of Active Treatnent Leader
should be included in its bargaining unit. Hearing into the consolidated
petitions was held on January 20, 1994, in Janesville, Wsconsin, before Mry
Jo Schiavoni, a menber of the Conmission's staff, at which tine the parties
stipulated to the exclusion of the Adnministrative Assistant for Support and
Techni cal Services position from the collective bargaining unit. The parties
further stipulated that, in the event the Conm ssion determ ned the position of
Active Treatnent Leader to be professional, Local 1258 is not an appropriate
bargaining unit for their inclusion therein. A stenographic transcript of the
hearing was prepared and received on February 11, 1994, and the parties
conpleted their briefing schedule by March 31, 1994, The Conmi ssion, being
fully advised in the prenises, makes and issues the follow ng
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FI NDI NGS OF FACT

1. Rock County, hereinafter referred to as the County or the Health
Care Center, is a nunicipal enployer and has its offices at Rock County
Courthouse, 51 South Min Street, Janesville, Wsconsin, 53545; anong its
functions it maintains and operates the Rock County Health Care Center, an
Intermediate Care Facility for the Mentally Retarded (I CF/ MR).

2. Rock County Enpl oyees, Local 1258, AFSCVE, hereinafter referred to
as the Union, is a labor organization with offices at 1734 Arrowhead Drive,
Bel oit, Wsconsin 53511-3808. The Union is the exclusive collective bargaining
representative for a bargaining unit described in the parties' 1992-1993
col I ective bargai ning agreenent as:

all regular full-time and regular part-tine enployees
of the Rock County Health Care Center, and 51.42
Program the Developnental Disabilities Board, Rock
County Farm and the Rock County Health Departnent, but
excluding administrators, supervisory, confidential,
craft, professional and tenporary enpl oyees.

3. The 31 clients at the County's ICFH/ MR are all mentally retarded,
nost of themseverely or profoundly so; sone have devel opnental disabilities.
There are currently approximately seven to eleven Certified Nursing Assistants
(CNAs) assigned to each of three shifts, accounting for about 57 CNAs in the
wor kf orce, which personnel are included in the bargaining unit identified in
Fi ndi ng of Fact 2.

4. The County created the Active Treatnent Leader position around
January 1, 1993. It hired the four individuals who occupy this position in
February, March, and April of 1993. Prior to their being hired, the CNAs at
the Center were supervised by the nursing staff; in particular, the Registered

Nurses (RNs) and Licensed Practical Nurses (LPNs) who functioned as shift
super vi sors.

5. The job description for the Active Treatment Leader position is as
fol | ows:

JOB RELATI ONSHI P

Position: Active Treatnent Leader

Depart nent/ Locati on: ICF/ MR Unit/Rock Co. Health Care
Cent er

Supervisor: | CF/ MR Unit Manager
Wor kers Supervised: Nursing Assistants, ATA, COTA
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JOB DUTI ES

Sunmmar y: Under the direction of the ICF/ MR Unit
Manager provi des day-to-day supervision and direction
to the ICFH/ MR Unit staff.

Tasks:

1 Supervi ses and ensures inplenentation of program
habilitative efforts.

2 Supervises and assures client data collection
efforts.

3 Participates in scheduling work shifts of wunit

staff as directed by | CF/ MR Manager.

4. Trains staff through provision of direct service
to clients.

5 Schedul es work assi gnnents.

6 Participates in and perforns quality inprovenent

reviews/training observations with and for wunit

staff.

7. Prepares and presents enployee perfornance
eval uati ons under direction of |CF/ MR Manager.

8. Ensures data collection forms are available as
needed. Routes conpleted forms to appropriate
staff.

9. Ensures other habilitation supplies are kept
stocked and avail abl e for use.

10. Participates in the devel opnent and revision of
the programis habilitative systens.

11. Participates in the devel opnent and revision of
clients' individual program plans.

12. Functions as an advocate for clients and unit
staff.

13. O her related duties as assigned by ICH MR Unit
Manager .

14. Participates as nenber of Crisis Intervention
Team

15. Participates in fire drills/disaster evacuations

as directed.

WORKI NG CONDI TI ONS

Lifting light to heavy object/including clients wth
ambul ati on probl ens. Potential exposure to body
fluids. Exposure to |oud noise. Ext ended peri ods of
st andi ng, bendi ng, wal ki ng.

MATERI ALS, TOOLS, EQUI PMENT, WORK Al DS

Trai ning manual s, patient charts, |CF/ MR regul ations,
data collection nmaterials, conputer WT, typewiter.

REQUI REMENTS OF WORK

Bachelor's degree in a human service field. Pr evi ous
experience working with devel opnental ly di sabled adults
who exhibit severe adaptive difficulties strongly
preferred. Previ ous supervisory experience required.

O any equival ent conbi nation of training and
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experience which provide the following know edge,
abilities and skills:

1. Know edge of habilitative needs presented
by devel oprental |y di sabl ed adults.

2. Know edge of the application of skill
acqui sition techniques.

3. Know edge of t he application of
mal adapti ve behavior elimnation techniques.

4. Ability to communicate concisely both
verbally and in witing.

5. Ability to direct the activities of staff.

6. Ability to develop working relationships

with comunity agencies, famlies, guardians, etc.

6. The primary responsibility for the Active Treatnent Leaders is to
insure that the CNAs follow the individual program plans for the residents.
The primary nethod for Active Treatnent Leaders to supervise and nonitor the
performance of the CNAs is to nodel interactions wth the clients in
acconpl i shnent of various aspects of the client individual program plans, to
observe the direct care given by the CNAs and to provide feedback on
per f or mance. They are responsible for insuring that the interactions between
the CNAs and the clients are appropriate. They are direct supervisors of the
CNAs on their shift. They are responsible for directing and assigning the CNAs

in the routine performance of their average daily duties. Each Active
Treatnent Leader will have approxinmately seven to el even CNAs under him or her
at any given tine. The Active Treatnent Leaders are responsible for

periodically evaluating the enployes under their supervision in witing. These
evaluations are used to determne whether a CNA can pass probation and to
assess work perfornance. At the present time, because they are new to their
positions, these evaluations by the Leaders are also being reviewed by
Intermediate Care Facility/Mental Retardation Manager who is also their
super vi sor .

Wiile the Active Treatnment Leaders have the primary responsibility for
supervising the CNAs, the nursing supervisor, a RN or LPN nmight direct themin
situations of nedical enmergency. A nursing supervisor also directs those CNAs
who are working on the night shift when the residents are prinarily engaged in
sl eepi ng and not awake and acti ve.

The County requires the Active Treatment Leaders to be coll ege graduates
in an area such as social work or another hunman services field. They are paid
a beginning salary of $22,089.60 per year and a nmaxi num of $26, 811. 20. The
CNAs whom they direct are by and large high school graduates with a CNA
certification who earn approxi mately $12, 000. 00 per year.

The Active Treatnment |eaders are involved in the first step of the

grievance procedure along with the Facility Manager. The authority to
aut horize overtine is shared by the Active Treatnent Leaders, the Mnager and
the nursing supervisors. The Active Treatnment Leaders will be doing nore of

the scheduling of necessary overtinme fromthe night shift to the day shift and
fromthe day shift to p.m shift, however, the selection who is to be required
to work the overtine is governed by the collective bargaining agreenment. The
Active Treatnent Leaders have the authority to issue infornal and formal verbal
warnings. They are also authorized to conduct formal counseling sessions and
to issue witten warnings but it is with consultation of the manager. Any
di scipline above issuing witten warnings is referred to higher managenent
personnel such as an associ ate admi ni strator.

The incunbent Active Treatnent Leaders possess supervisory authority in
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sufficient conbination and degree to be deemed supervisory enpl oyes.

Based upon the above and foregoing Findings of Fact, the Commi ssion makes
and i ssues the follow ng

CONCLUSI ON OF LAW

The occupants of the position of Active Treatnent Leader are supervisory
enpl oyes within the neaning of Sec. 111.70(1)(0)1, Stats., and therefore not
nmuni ci pal enpl oyes within the neaning of Sec. 111.70(1)(i), Stats.

Based upon the above and foregoing Findings of Fact and Conclusion of
Law, the Comm ssion nakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNIT 1/

The positions referenced in the Conclusion of Law shall continue to be
excluded fromthe bargaining unit described in Finding of Fact 2.

G ven under our hands and seal at the Gty of
Madi son, W sconsin this 9th day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIiTiam K.  Strycker, Conm ssioner

(Footnote 1/ appears on the next page.)

1/ Pursuant to Sec. 227.48(2), Stats., the Comm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Conmmi ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency may order a rehearing on its own motion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
cont est ed case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.
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(a) Proceedings for review shall be instituted by serving a petition
therefore personally or by certified nmail upon the agency or one of its
officials, and filing the petition in the office of the clerk of the
circuit court for the county where the judicial review proceedings are to
be held. Unless a rehearing is requested under s. 227.49, petitions for
review under this paragraph shall be served and filed within 30 days
after the service of the decision of the agency upon all parties under s.
227.48. If a rehearing is requested under s. 227.49, any party desiring
judicial review shall serve and file a petition for review within 30 days
after service of the order finally disposing of the application for
rehearing, or within 30 days after the final disposition by operation of
| aw of any such application for rehearing. The 30-day period for serving
and filing a petition under this paragraph comences on the day after
personal service or muiling of the decision by the agency. If the
petitioner is a resident, the proceedings shall be held in the circuit
court for the county where the petitioner resides, except that if the
petitioner is an agency, the proceedings shall be in the circuit court
for the county where the respondent resides and except as provided in ss.
77.59(6) (b), 182.70(6) and 182.71(5)(g). The proceedings shall be in the
circuit court for Dane county if the petitioner is a nonresident. |If al
parties stipulate and the court to which the parties desire to transfer
the proceedings agrees, the proceedings nay be held in the county
designated by the parties. |If 2 or nore petitions for review of the sane
decision are filed in different counties, the circuit judge for the
county in which a petition for review of the decision was first filed
shall determ ne the venue for judicial review of the decision, and shal
order transfer or consolidation where appropriate.

(Footnote 1/ continues on the next page.)
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(Footnote 1/ continues fromthe previous page.)

(b) The petition shall state the nature of the petitioner's interest,
the facts showing that petitioner is a person aggrieved by the decision,
and the grounds specified in s. 227.57 upon which petitioner contends that
the deci sion should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinmely admitted in witing, by first
class nmmil, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

Not e: For purposes of the above-noted statutory tine-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Comm ssion;
and the service date of a judicial review petition is the date of actual
recei pt by the Court and placenent in the nmail to the Conmi ssion.

ROCK COUNTY (HEALTH CARE CENTER)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON CF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

POSI TI ONS CF THE PARTI ES

In support of its position that the position of Active Treatnent Leader
(ATL) is a nunicipal, non-professional enploye, the Union asserts that the
ATL's are untrained and unqualified to direct the CNAs in the perfornmance of
their duties or evaluate that performance; that the ATLs lack the authority to
adj ust grievances w thout consulting the |ICF/ MR Manager; that they only have
authority to require overtine in accordance wth established facility
procedures; and that it is the nursing supervisor, not the ATL, who is the CNAs
true supervisor.

In support of its position that the position of ATL is a supervisory
position, the County asserts that the ATLs do have the authority to effectively
recommend discipline, can issue verbal warnings (both formal and infornmal) on
their own authority, and witten warnings upon consultation with the |ICFH M
Manager; that they do have the authority to direct and assign the work of the
CNAs; that their level of pay reflects their supervisory responsibilities; that
the posted position description, and the interview process, focus on prior
supervi sory experience as an essential qualification; that they supervise CNAs,
and not any particular activity; that they spend approxinmately 85% to 90% of
their time on supervisory duties; and that they exercise a substantial amount
of independent judgnent and discretion in the exercise of their supervisory
duti es.

DI SCUSSI ON

Wien considering a claim of supervisory status, the WERC considers the
followi ng factors:

1. The authority to effectively recomend the

hi ring, pronoti on, transfer, discipline or
di scharge of enpl oyes;
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2. The authority to direct and assign the work
force;

3. The nunber of enployes supervised, and the
nunber of persons exercising greater, simlar or
| esser authority over the same enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his/her
skills or for his/her supervision of enployes;

5. Whet her the  supervisor is supervising an
activity or is prinmarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor
or whether he spends a substantial mgjority of
his tinme supervising enpl oyes; and

7. The anount of independent judgenent exercised in
t he supervision of enployes. 2/

As stated above in Finding of Fact 6, the Active Treatnment Leaders are
the direct supervisors of the Certified Nursing Assistants, responsible for
their daily direction and assignnent. They directly nmonitor the CNA's work and
can change work assignments as needed. The Leaders are responsible for
periodic witten evaluation of the CNAs under their supervision, including the
eval uations which determne whether a CNA will pass probation. The Leaders
have independent authority to issue verbal warnings and have the authority to
issue witten reprinmands followng consultation with the Manager. Wi | e
di scipline above a witten warning is referred to higher Ievel managenent, the
Leaders are involved as nmanagenent representatives at the first step of the
gri evance procedure. As they are largely uninvolved in direct patient care,
they clearly are not |ead workers. The wage disparity between them and the
CNAs can be attributed, in heavy neasure, to their supervisory duties.

Accordi ngly, we have found the position of Active Treatment Leader to be
supervisory, 3/ and have ordered its continued exclusion from the bargaining
unit.

Dat ed at Madi son, Wsconsin this 9th day of June, 1994.

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIilTiam K. Strycker, Conm ssi oner

2/ Cty of MIwaukee, Dec. No. 6960-J (VERC, 5/89)

3/ W found sinmilar positions supervisory in Colunbia County, Dec.
No. 12038-D (WERC, 10/92) and Walworth County, Dec. No. 9041-C (VERC,
3/92).
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