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FINDINGS OF FACT, CONCLUSION OF LAW AND ORD,ZR 
The above atitled matter naving come on I"or hczring bei'sre the 

Wisconsin Employment Relations Commission on D:?cembcr 13, 1366, 
Fa:bruzry 22, 1967 :.nd June 22, 1967 c-:~t; Porl;i:gc, Wi::c?osil~, i-I5w;.lr(J S. 
B?llrrl~:n, Zxsmiller, being present; and the Ccrnmission ~x.villg c311si&zr:i;d 
;;ilc V.":vidcllce, arguments zind briefs of' Counsel, L,iid beir:g j'ullJf ;:(ji,-js:-(j 
in Lhe premises, makes and files the /' allowing Findings of' F;c"i, 
Conclusion oi' Law and Order. 

PINDINGS OF PA(!'j.' 
1. Ti1;i-l; Drivc;r~, S;.lCfsmct1, W;ireIx~uscmen, Milk‘ Pr~c~~:~~~Ory, 

C::n!lzry, Dairy Employees and Hclp?rs Union Locc.1 No. 695, Internr5tiarxl 
BrnL- 4bnerhood of Teamsters, Chauffeurs, Wzrehousernen :2nd H'zlpers of 
America, hereinafter referred to as ti-1~: Compl;?in:int, is ;i l;;i,or 
:,rg:i:liz;.ii,ion having ol'ficcs ai; 1311-1 N::rtil S taq$,,i;~:n Hxd, M::~~~sEI~I, 
Wisconsin. 

2. That the City of Portage, herelnaf-tic37 referred 1;3 ;!s th:? 
RTzspondent, is ;j municipality in the County of Columbii, duly incor- 
porated under the laws of the State of Wisconsin. 

-3 3. '.Cii;lt; on Ft:bryary 11, 1963 ;tnd pursuant I;0 ::ri ~:l~:c:i,ion (:3n- 
flllct+d “3’ f-,5- C”wy~jy--loy -?a p-yffyq.pqnrJ +‘nr hTr the Clr\mpJ.~?.n~ql-,, !-hrx 

Complein?nt was cL:rcificd by the Commission tgsrepresent ell cmployzs 



.of' i;he Rcsporidcnt in the Department or Public Wzks, r:r,cluding 
clerical employes, department heads and supervisors, for the 
purposes of conferences and negotiations on wages, hours and 
conditions of employment, 

1/ Statutes.- 
as provided in Section 111.70, Wisc3nsi.n 

4. That after three meetings between the Complainant and the 
Respondent, held subsequent to the aforementioned issuance of the 
Certification of Representatives, the Complainant, petitioned for 
fact-finding pursuant to Section 111.70 (4)(e), Wi.sconsin Statutes; 
that the Commission upon informal investigation of such petition ;'or 
Fact-finding found that the Complainant and the Respondent were 

"/. _ deadlocked and on January 13, 1964 appointed a I';:ct-i'indkr;L that s,::.Ld 
i'act-i‘ir~der, Robert J. Mueller, after conducting a hearing issued ;! 
report and recommendations on March 31, 1964; and that the Complainant 
zccepted said fact-finder's recommendation whereas the Respondent 
did not, but rather, enacted its previous proposals for the year 
15x54. 

5. That following the issuance of the aforementioned fact- 
finder's report and recommendations, the Complainan~G and the 
Respondent resumed meeting with regard to wages, hours and condi- 
tions of employment; that again, and after several of such meei;ings, 
the Complainant petitioned I'or fact-finding; that the Commissioil, 
after conducting an informal investigation, found that the Complz;in- 
ant and the Respondent were deadlocked and, on January 8, 1965, 
appointed Gordon Haferbccker to act as fact-finder in the matter. iv , 

6. That after a hearing conducted by said fact-finder, he 
Issued, on March 16, 1965, his report and recommendations which 
r,?commcndations were accepted by the Complainant and rejected by 
the Respondent; and that during 1965 the employes in the sforemcn- 
tinned bargaining unit, unlike other city employes and ,for tne 
f'irst timi in many years, received no wage incl~eaz~~. 

7. That representatives of the Complainant and the Rc+spondzijt 
held further meetings with regard to wages, hours and conditions Ji 
employment from September 1965 through January 1966; tnat during 
said meetings the parties agreed to a wage increase and an improve- 
melIt in insurance benefits for the employes in said ‘bargaining uhit 
WhLCil the R::spOi’~d~l~~k znaci;cd for 1966, but they j'siled to t:chj.cj;$ L: 11 
entire agreement on wages, hours ai;d working conditions, a!;d on 
February 22, 1966 repre-3 oLntatives of the Complcinant expressed ‘23 

-_^ --- 
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employes in said bargaining unit that continuing to meet with the 
Respondent would probably be fruitless; that during March, 1966 the 
employes in said bargaining unit who were members of the Complainant 
ceased paying dues to Complainant. 

3. That on June 13, 1.966 the Respondent filed with the 
Commission a petition for a representation election among the 
employes in the aforementioned bargaining unit; that in response to 
said petition the Complainant, on June 24, 1966, notified the 
Commission that it no longer claimed to represent said employes; 
and that on the basis of said disclaimer the Commission, on Jun,e 27, 
1966, set aside the abovementioned Certifications of Representatives 

'I/' and dismissed the Respondent's petition for ii representation clcci;:lo~~.- 
3. That on July JJ, 1966 a Special Comrnitt,.C of tllc Commorl 

Council of the R:spond:;nt mzt with c,?rtai.n employzs who wzr., me!nSsrs 
oi' thz bargaining unit formerly reprzscntzd by tht Complainant znd 
rac:i.ved I:'rom said cmployes a proposal concerning wages, hours and 
working conditioils; that on July 1, 1966 tne ::mployc-;:: in the ;!J'or. - 
said bargaining unit received a twenty cent per hour wage increase? 
pursuant to the recommendation of said Special Committee; and that 
o'n January 1, 1967 said employes received another twenty cent per 
hour wage increase. 

Upon the basis of the above and foregoing Findings of Fact, 
the Commission makes the following 

CONCLUSION OF LAW 
T?la~ the City of Portage, by the conduct of' its reprtssiltaxiv,zs, 

in its negotiations with Drivers, Salesmen, Warehousemen, Milk 
Proc.;ssors, Cannc-:ry, Dairy ,Employz-s ;,nd H::lp~zr:: Union Local No. $3, 
International Brotnzrhood of 'Earnstarn, Chaui'f'iiurs, Warrzhousem,;;, c.nd 
Hzlpzrs of America, as the rzprcsentativc of all employ:,3 31' i;i,z City 
oi' Pcirtag: irj tile Dzpartmenk of Public Works, oxclutling cleric;:1 
employ(:::s, department heads and super,disorc, and by its I';!Llur:: ii:> 

. irriplem:nt fact finding recommendations, as i'omd I-,I lii7~: foregoing 
Findings oi' Fact, did not and is not committing prohibited practices 
withirl th,e mzaning of Section 111.70, Wisconsin Statutes. 

Upon thz basis of the above and i'oregoi1;g Findings of' Fact 
;;ntl Conclusi311 of LYW, the C:,mmiss-ion makes thy i'ollowing 

L/Dee. Nos. 7635, 6/66 and 6210-A, 6/66 
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ORDTR 

IT IS ORD3R;2D that the complaint filed in the instant rilai;ter 

be, and the same hereby is, dismissed. 

Given under our hands and seal at the 
City of Madison, Wisconsin, this 29th 
day. of January, 1968. 
WISCONSIN ZMPLOYMXNT KSLATIONS COMMISSION 

BY 
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STAT3 OF WISCONSIN 
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DRIVERS, SALESMEN, WAREHOUSEMZN, MILK 
PROCESSORS, CANNERY, DAIRY XMPLOYXXS 
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INTZRNATIONAL BROTHERHOOD OF TEAMST'ERS, 
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OF AMZRICA, 
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CITY OF PORTAGc', 

: 

: 

: 

: 
: 

: ’ 
: 

: 

: 

: Case VI 
: NO" 11147 DIP-34 
: Decision No. 8378 
: 
. . 

Respondent. : 
: 

------------I---------- 

MEMORANDUM ACCOMPANYING FINDINGS OF FACT, 
CONCLUSION OF LAW AND ORDER 

The Complaint that initiated this proceeding was filed by the 
Union on November 9, 1966. Hearings were held on December 19, 1966, 
P~*?b@uary 22, 1967 and June 22, 1967. Postponements requested by 
Counsel for both parties account for the amount of time which 
clapsed while the hearings were being completed. At the close of ::i;t: 
hearing both parties requested an opportunity to file briefs after 
the receipt of a copy of the transcript. Following a number of 
time extentions for the submission of briefs Counsel for the City 
;'iled its brief. However, no brief was filed by Counsel for the 
Union, although it was expected, thus causing some delay in the 
issuance of' this decision. 

On February 11, 1963 the Union, pursuant to a Commission con- 
ducted election, was certified (Dec. No. 6210) to represeni; all 
cmployes of the City employed in the Department of Public Works, 
excluding clerical employes, department heads and supervl,ors, for .C 
the purposes of conferences and negotiations on wages; hours and 
conditions of employment. 

Following ii Petition by the Union for I'act-finding and an 
informal investigation by the Commission, the Commission, on Jznluary 
13, 1964, issued Findings of Fact, Conclusion of Law, Certification 
of Results of Investigation and Order Appointing Fact-Finder 
(Dec. No. 6609). ound therein that the parties I1-o 

met three times s Certification of Representatives 

No: 8378 
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and had reached a deadlock within the meaning of Section 111.70 
(4)(e) on about November 21, 1963 with respect to wages and pay- 
ment f'or hospital and surgical insurance, The Fact-Finci:er appointed 
was Robert J. Mueller. 

Fact-Finder Mueller c'o'nducted a hearing on February 3, i.964 

and issued his report and recommendations on March 31, 1964. Thz 
deadlock found by the Commission arose out of the Union's request 
for a ten cent per hour wage increase and for' the City to assume 
the full cost of the insurance. The City bad offered a five cent 
increase and had made no offer to assume the full cost of the Fnsur- 
ante. Mueller recommended an eight cent increase and that "the City 
give very serious-consideration to implementing single employe 
hospital and surgical insurance coverage." On January. II, 1964 the 
employes had begun to receive the five cent increase offered to 
the Union. 

On April 9, 1964 tile Special Committee of the City's Council, 
which was charged with representing the Council in these matters, 
recommended to the Council that the Fact-Finder's recommendations 
not be adopted and, in fact, they were not. The Union, however, 
determined to accept such recommendations as the basis for a set- 
tlement. 

Later in 1964 the parties met on several occasi‘ons; includilig 
twice with 'a Commission mediator. During these meetingsattention 
was turned to providing for 1965, and a deadlock was &gain reached. 
Tile Union again petitioned for. fact-finding, and tile Commission, 
on January 8, 1965, appointed Gordon Haferbecker Fact-Finder (Dec. 
N2. 7000). 

On January 1, 1965 the bargaining unit employes, unlike the 
other City employes and for the first time in many years, received 
no wag;c increase.. 

The report arld recommendations of Fact-Finder Haferbecker were 
issued on March 16, 1965. He recommended a five cent per hour 
increase, that the City'pay the full.insurance premium for single 
employes, and t1lat such improvements be retroactive to January 1, 
19Fj5. These terms were accepted by tne Union, but tne City rej?ctcd 
ti~em pursuant to its Special Committee's Report of April 20, 1965. 

From about Thursday, May 13, 1965 to Monday, May 17, 1965, a 
period inclusive of two working days, a majority of the employes in 
the bargaining unit engaged in a refusal t:, work. The evidence 
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indicates that this refusal was not authorized or stimulated by tile 
Union but, rather, was precipitated by the employesl loyalty to a 
foraman who had a dispute with a superior. 

At any rate, the parties met on May 18, 1965 with Fact-Finder 
Hafcrbecker acting as a mediator. As a result of that meeting and 
agreements reached there, the individuals who had engaged in the 
sork stoppage resumed their employment. 

In September 1965 the parties resumed meeting, and during that 
month and October, according to the Union, they reached an agree- 
ment with respect to wages, hours and working conditions for 1966. 
Tilis included a seven cent per hour wage increase and City payment 
of the single employe insurance premium. These items were enacted 
by the City Council in November, and the wage increase became 
effective on January 1, 1966. The cmployes had voted to accept tile 

entire proposed agreement at a meeting on Octo‘ber 10, 13';s. 
During October, November and December the parties continued 

to exchange drafts and proposals for the 1966 agreement. Then at a 
meeting on January 20, 1966 the Union was told by the City that the 
cmplo,y!?s who had resumed work in May Ilad done >:o ;IS 11ew ~.zmplzyeu with 
(13 sen-iority and, thus, would not receive the anticipated amount of 
certain seniority-determined benefits, such as sick-leave and vacations. 

The City, contrary to the Union, contends that the new-hire 
status of these employes was clear when they resumed work, at the 
meeting with Hafcrbecker and throughout the subsequent discussions. 
It 9s also the City's allegation that, in fact, no complrzte agree- 
ment was 'reached by the parties in September or October 1965, but 
that some key proposals remained unresolved through January, 1966, 

On Pebruary 22, 1966 Union off'ic Lals informed the employ:3s of 
the City's position with respect to seniority. The employees deter- 
mined that they were unable to accept the agreement on suc;1 terms. 
Tile Union officials then predicted continued frustration :'or :lhe 
Union in its attempts to represent the employes. In March 1966 the 
employes, a majority of whom ha.d been members of' the Unioil since 
CLiT’l:j iii lgO3, ceased paying dues. 

Considerable testimony and other evidence was produced at the 
hearings with respect to the resumption of work by the employes in 
May,1965. Such evidence may be construed to indicate that the 
c:mploye:: knowingly resigned and were subsequently rellircd ;:new. A 
further complicating factor was that the meeting at which Fact- 
P-TnJ+-- _.I._, H~Porboc1~:7r mcr?late:c? C;ho resumption ot wnrk ?iscusc%onc ;'!?I: 
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conducted by him with the parties separated, which mzy have accountf:d 
for some communication difficulties. At any rate, there Is ;!o need, 
due to reasons explained below, to determine herein whetn[er the 
employes were, in fact, rehired anew or wPnetner the City ciianged 
its position in t}lat respect when conf'llotII;cd with oihcrwis!? a~rccil- 
upor~ terms and conditions of employment. , 

On June 13, 1966 the City filed a Petition l'or a new repre- 
sentation election among the pertinent employes. The Union, on 
June 24, 1966, notified the Commission in writing tinat it no lb:nger 
claimed to represent the employes. On the basis of' such disclaimer 
the Commission, on June 27, 1966, dismissed th: City's P~etition and 
set aside the February 1963 Certification of Representatives (Dsc. 
NOS. 7635 and 6210-A).. 

Robert A. Mae1 had become Mayor of the City on April 19, 1966. 
In June 1966 he was contacted by certain of the pertinent employea 
who asked for a meeting with the City Council to discuss their 
wages, hours and terms and conditions of employment. Apparently, 
this request precipitated the City's P.?tition f'or an election. Ti; e 
origins of this employe action r:re vague, however, as is the pre- 
cise sequence of these events. On July 5, 1966, not long after the 
Union's Certification was set aside, a committee of' the Council met 
with some of the employes and received a list of demands from them. 
After some caucusing and modification of positions, the Committee 
agreed to recommend a twenty cent per hour increase, for the 
employes. The Committee's recommendation was adopted by tile Council 
two days later. 

The increase in July 1966 was extraordinary in that it waseffec- 
tive at that time, whereas it was practically a rule that wage 
increases be included in budgets'passed'in November and effective in 
January. Wnen added to another twenty cent per hour increase 
effective in January 1965, it amounts to a 17% to 20% improvement. 

Witnesses for the City testified that these unusually large 
w ;I g 5‘ increases wcrc given to nearly all City employes i.11 J:~r~uar~y 
1967 and that they were stimulated by a particularly competitive 
labor market created in the.Portage area by the opening of the 
Badger Ordinance operation. It was also testified that the employcs 
involved herein threatened, in June 1966, to leave their employment 
with the City in favor of Badger Ordinance positions. 

Apparently, the Union construes the 1966 wage raise-38 az the 
final step in a scheme-to make it clear to the City's employes that 
tney would do better without the Union. The,Union understands the 
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-2 - i r,. record to disclose a three-year effort by the City to frustrate any 
agreement with the Union even through the fact-finding and mediation 
procedures. The record is long and filled with testimony eli$;ited 
by both parties with respect to efforts to bring about meeting&, 
conduct at meetings, proposals and counterproposals, the exchange 
of drafts, willingness to employ mediation, apathy and energy of 
Union officials, arbitrary withdrawals of' proposals and the like. 
There is creditable and persuasive evidence herein to support more 
than a suspicion that the City's conduct belied bad faith, 

However, this Commission in City of New Berlin (Dec. ND. 7233) 
held that it is not a prohibited practice for a municipal employer 
to fail or refuse to meet and negotiate in good faith, but rather that 
such conduct is a basis for ordering parties to fact-finding, 11; was 
further held that such conduct does not constitute unlawful Inter- 
f'arence under Section 111.70 (3)(a)(l). Twice the Commission had 
before it petitions for fact-finding is this matter. In both 
instances fact-finding was ordered because a deadlock exi.sted and 
n'ot because either party had refused or failed to negotiate in good 
faith. In fact, in neither of its two fact-finding petitions did 
the Union allege that the City had failed or refused 20 engage in 
bona fide negotiations. 

Furthermore, the unilateral granting of benefits, and the with- 
holding of benefits extending to City employes 'outside of the bar- 
gaining unit, during the course of negotiations is'conduct which i.s 
part and parcel of the negotiation process and thus does not con- 
stitute prohibited discrimination within the meaning of Section 

111.70 (3)(a)(2) or any other prohibited practice. 
In the absence of specific argument by the Union, it is 

unclear what particular references were intended by the allegation 
of its Complaint that Sections 111.70 (j)(a)(l) and (2) had been 
violated. We discern no such violations in the record. 

All of the foregoing history, no matter which vcrsio~~ oi' con- 

troverted assertions is accepted, is a history of negotLati.ons 2nd 
intentions of the parties who engaged in them. All of the above 
recited facts relate to bargaining-table progress, or the lack of 
it, and therefore cannot constitute prohibited practices. Of course, 
fact-finding recommendations are not binding upon the partics, and 
failing to adopt them is not a prohibited practice. 

The Wisconsin Supreme Court in Joint School District No. 8, 
Ctty 2:" Rodisbn-v. WoZ:,R.B, tris,. 2d (Dec?mbar 29, 1.967) 
approved of the' New Berlin decision cited above. Th? court; also 
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noted an argument, implicit in the instant case, that fact-firiding 
with its expenses is an inadequate response to such conduct, Tile 
Court replied, as do we, "If the fact-finding technique is not in 
the public interest in this area of labor relations ~ . o then the 
legislature should be so informed." 

There was also some testimony that Alderman Kenneth E":, 
Scherbert, who was at .certain times on the relevant Special Com- 
mittee and also was the individual whose dispute with the foreman 
precipitated the work stoppage on May 1965, had advised employes 
that they would receive improved wages if they abandoned the Union 
and to form a union of their own. This testimony is extremely 
vague and self-contradictory, particularly as to when the alleged 
statements were made. In view of this vagueness and Scherbert's 
contrary testimony, it is not found that such alleged acts were 
committed. 

The City, in its brief, raises several legal arguments. 
Inasmuch as no violations of Section 111.70 have been found, it is 
not necessary to apply the one-year limitation applicable to pro- 
hibited practices actions as the City suggests. The City also argues 
that having disclaimed representative status the Union was not a proper 
party in interest to bring the instant Complaint. It is 'our 
determination'that the Union was a proper party in that it did nave 
representative stztu:: when the acts alleged in the Complaint 
occurred, except the 1966 wage increase, which may be construed as 
a part of a continued scheme. 

Finally, the City contends that the work stoppage of May 1966 
put the employes in a position of having unclean hands, and therefore 
witt~lout standing to complain. We do not apply the uncle;;11 hantis I 
doctrine as a defense to prohibited practices, however, 

Dated at Madison, Wisconsin, this 29th day of January, lgGse 

WISCONSIN -3MPLO T Ei7LATICNS COMMISSION 
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