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DRIV:RS, SALISMIN, WAR:IHOUSEMEN, MILK :
PROCES30RS, CANNERY, DAIRY IMPLOYZ#S :
#ND HYLPARS UNION LOCAL NO, 695, :
INTZRNATIONAL BROTHERHOOD OF THRAMSTERS, :
CHAUFF 2URS, WARSHOUSIEMEN AND HELPERS :
OF AM3ZRICA, .
Complailnunt, :
: Ceoe VI
VE . . No. 11147  MP=34&

: Decision No. 8378
CITY OF PORTAG.E, ;
Respondent., X
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Appearonces:s
Goldberg, Previant & Uslmen, Attorneys at Lew, by Mr. Gerry M.
Miller and Mr. David Leceffler, for the Complainznt.
Mr. Francis W. Murphy, City Attorney, end Mr. Charlec J.
City Attorncy, ior the Respondunt,

Drury,

FINDINGS OF FACT, CONCLUSION OF LAW AND ORDAiR

The above entitled matter neving come on {or hearing beiore the

Wisconsin Employment Relatlons Commission on December 19, 1960,
February 22, 1907 :nd June 22, 1967 ot Portoge, Wisconsin, Howord S,
Bellmen, Examiner, béing present; and the Commission naving considored
the =svidence, arguments and briefs of Counsel, wiid being sully -sdvisad
1n the premises, makes and files the .ollowing Findings of Feet,
Conclusion of Law and Order.

FINDINGS OF FACT

1. That Drivers, Sclesmen, Warehouscemen, Milk Prococsors,

Ccnnery, Deiry Employees and Helpers Unlon Locel No. 695, Internationz
Brectnernood oft Teamsters, Cheuffeurs, Warchousemen and Helpers of
America, hereinafter referrcd to as tho Compleinant, is o loabor
organizatlon having offices at 1314 Nortih Stoughtdn Road, Midlson,
Wiscongsin,

2. That the City of Portage, hereinafter referred tvo os thea
Rzgpondent, 1s & municipality in the County of Columbié, duly incor-
porated under the laws of the State of Wisconsin.

3. 'That on Febryary 11, 1963 and pursuant to =n cloction con-
Anettd by the Coammiccdon ~nd potdifioned oy hw fhao Oamplndinant | fho

Complainént was c=rtifisd by the Commission to.represent 21l employes
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.0f tne Respondent in the Department of Public Works, ~cxcluding
clerlcal employes, department heads and supervisors, f{or the
purposcs of conferences and negotiations on wages, hours and
conditions of employment, as provided 1n Section 111.70, Wisconsin
Statutes.;/

4. That after three meétings between the Complainent and the
Respondent, held subsequent to the aforementioned issuance of the
Certification of Representatives, the Complainant, petitioned for
fact-{inding pursuant to Scctlon 111,70 (4)(e), Wisconsin Ststutes;
that the Commission upon informal investigation of such petition for
fact-finding found that the Complainant and the Respondent weare
deadlocked and on January 13, 1964 appolntcd a rnct—Findsr;g/thot zeld
I'act-I'inder, Robert J. Mueller, after conductling & hecarlng lssued ¢
report and recommendations on March 31, 1964; and that the Complainant
accepted sald fact-finder's recommendation whereas the Roespondent
did not, but rather, enacted 1ts previous proposals for tThe year
1964,

5. That following the issuance of the aforementioned fact-
finder's report and recommendations, the Complainant and the
Respondent resumed meeting with regard to wages, hours and condi-
tions of employment; that again, and aiter several of such meetlings,
Lhe Complainant petitioned tor fact-{1nding; that the Commiseion,
alter conducting an informal investigatlon, found that the Complain-
ant and the Respondent were deadlocked and, on Jenuary 8, 1965,
appolinted Gordon Hzferbecker to act as fact=-iinder in the matter.

6. That after a hearing conducted by said fact-Tinder, he
issued, on March 16, 1965, his report and recommendations which
recommendatlions were accepted by the Complainant snd rejected by
the Rsspondent; and that during 1965 the employes in the aforemen-
tioned bargeining unit, unlike other city employes and for tne
first time in many years, rcceived no wage lncreaco,

7. Tnat representatives of the Complainant and the Respondant
held [urther meetings with regard to wages, hours énd conditions Of
employment from September 1905 through January 1966; that during
sald mestings the partles agreesd to a wage incrcase and an improve-
ment 1n insurance benefits for the employes in ¢2id bargaining uanlt
whicnh the Respondent enacted for 1966, but they foiled to cchicie oo
entire agreement on wages, hours and working condltlons, and on
February 22, 1966 representatives of the Complainant expressad to

1/Dec. No. 6210, 2/63
2/D=c. No. 6609, 3/ok
5/Dec. No. 7000, 3/65
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employes in sald bargalning unlt that continulng to meet with the
Respondent would probably be fruitless; that during March, 1966 the
employes in said bargaining unlit who were members of the Complainant
ceased paylng dues to Complainant,

8. That on June 13, 1966 the Respondent filed with the
Commission a petition for a representation election among the
employes in the aforementlioned bargalning unit; that iIn responsS=z to
said petition the Complainant, on June 24, 1966, notified the
Commission that 1t no longer claimed to represent sald employes;
and that on the basls of said disclaimer the Commission, on Juns 27,
1966, set aslde the abovementioned Certifications of Representatlves
and dismissed the Respondent's petition for a representation electlon,—

3. That on July 5, 1966 a Special Committos of the Common
Council of {the R:spondunt m:t with cortain employ:s who w:r. msmbers
of tn=z bargaining unit formerly reprcscntzd by th: Complsinant &nd
rec.ivad I'rom sald employes a proposal concerning wages, hours and
working conditions; that on July 1, 1966 tne ~mploy-~c in the oror:-
cald bargaining unit recéived a twenty cent per hour wage lacrease
pursuant to the recommendation of sald Special Committee; and that
on January 1, 1967 said employes received another twenty cent per
hour wage increasc. ‘

Upon the basls of the above and [oregoing Findings of Feact,
the Commilssion makes the followlng

CONCLUSION OF LAW
Tnat the City of Portage, by the conduct of its repr:zs:a:ntativ:s

.y

in its negotlations with Drivers, Salesmen, Warchousemen, Milk
Proc:scors, Canncry, Dalry Employzcs :nd Holpoers Union Local No. 695,
International Brotncrihood of Tuamsters, Chsulfeurs, Wercshoussm:: and
Hzlpers of America, as the representative of all employzs of tha City
0i" Portag: 1n tine Dspartment of Public Works, cxcluding clerical
employes, department heads and supervisors, and by lts Callure oo
implement fact finding recommendations, as found 1. the Foregoing
Findings o PFact, did not and is not committing pronibited practic:g
within the mesaning of Sectlion 111.70, Wisconsin Scatutes. '

Upon thoe bagsis of the above and foregoing Findings o°i Fact

and Conclusion of Loew, the Commisgion makes the ollowing

L /Dec, Nos. 7635, 6/66 and 6210-4, 6/66
-3- No. 8378
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ORD'R
IT IS ORDZR:ED that the complaint filed in the 1Instsnt matter
and the seme hereby is, dismissed.
Given under our hands and seal 2t the

City of Madlson, Wisconsin, this 29th
day. of January, 1968.

WISCONSIN :IMPLOYM:INT R-<LATIONS COMMISSION

mw%‘”“‘r\

Morriq Slavney, Cnair

e

- f'
. ) )
Mo \ i‘% ,,,,, -

Z?T’S ‘Rlce I, ComMmissioner

William R. Wllberg, Commiksioner
Y
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STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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DRIVERS, SALESMEN, WARZHOUSEMEN, MILK
PROCHESSORS, CANNERY, DAIRY #MPLOYEES
AND HELPERS UNION LOCAL NO. 695,
INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFZURS, WARSHOUSEMAN AND HELPERS

OF AMZRICA,

Case VI
No, 11147 MP-34
Declsion No., 8378

VS
CITY OF PORTAGE,

Complalnant, :
Respondent. :
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MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
CONCLUSION OF LAW AND ORDIu

The Complaint that initiated this proceeding was flled by the
Union on November 9, 1966. Hearings were held on December 19, 1966,
Pabruary 22, 1967 and June 22, 1967. Postponements requested by
Counsel for both parties account for the amount of time which

zlapsed while the hearings were bélng completed. At the close of :he
nearing both partles requested an opportunity to file briets aftér
the receipt of a copy of the transcript. Following a number of

time extentions for the submission of briefs Counsel for the City
i1led its brief. However, no brief was flled by Counsel for tne
Union, although it was expected, thus caucslng some delay in the
issuance of tnls decision.

On February 11, 1963 the Union, pursuant to s Commiscsion con-
ducted electlon, was certified (Dec. No. 6210) to represent all
employes of the City employed in the Department of Publlc Works,
excluding clerical employes, department heads and supervisors, for
the purposes of conferences and negotiations on wages, hours znd
conditions of employment,

Following & Petltion by the Union for ifact-{inding and an
informal investigation by the Commission, the Commigsion, on Jznuary
13, 1964, issued Findings of Fact, Conclusion of Law, Certification
of Results of Investlgatlion and Order Appointing Fact-Finder
(Dec. No, 6609).\ The Co%%}ssion found therein that the porties hzd
met three tlmes éqp§eqd§fmgto the Certification of Representatives
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and had reached a deadlock within the meaning of Section 111.70
(4)(e) on about November 21, 1963 with respect to wages and pay-
ment for hospital and surgical insurance., The Fact-Findesr appointed
was Robert J. Mueller,

Fact-Finder Mueller conducted a hearing on February 3, 1964
and lsgued hls report and recommendations on March 31, 1964, Thoe
deadlock found by the Commission arose out of the Union's request
for a ten cent per hour wage increase and for the City to assume
the full cost of the insurance. The City had offered a filve cent
increase and had made no offer to assume the full cost of the insur-
ance. Mueller recommended an elght cent increase and that "the City
glve very serious consideration to implementing single employe
hospital and surgical insurance coverage." On Jznuary. 1 1964 the
employes had begun to recelve the five cent increase offered to
the Union, , ' A

On April 9, 1964 the Special Committee of the City's Council,
wnich was charged with representing the Councll in these matters,
recommended to the Council that the Fact-Finder's recommendations
not be adopted and, in fact, they were not, The Union, nowever,
determined to accept such recommendations as the basié for a set-
tlement, | ‘

Later in 1964 the parties met on several occasions, including
twice with a Commission mediator, During these meetings attention
was turned to providing for 1965, and a deadlock was «galn reached.
Tue Unlon again petitioned for fact-{inding, and the Commission,
on January 8, 1965, appointed Gordon Haferbecker Fact-Finder (Dec.
No. 7000). ‘ '

On January 1, 1965 the bargalning unit employes, unlike the
Other City employes and for the first time in many years, received
no wage increase., «

The report aud recommendations of Fact-Finder Haferbecker were
lssued on March 16, 1965. He recommended a five cent per hour
increasc, that the City'pay the full insurance premium for single
employes, and that such improvements be retroactive to January 1,
1965. These terms were accepted by the Unlon, but the City rejected
them pursuant to its Special Committec's Report of April 20, 1965,

From about Thursday, May 13, 1965 to Mondsy, May 17, 1965, =
period inclusive of two working days, a majority of the employes in

the bargaining unit engaged 1n a refusal to work. The evidence
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indicates that thls refusal was not authorized or svimulated by the
Union but, rather, was precipltated by the employes! loyaslty to a
foreman who had a dispute with a superior,

At any rate, the parties met on May 18, 1965 with Fact-Finder
Haferbecker actlng as a mediator. As a result of that meeting and
agreements reached there, the individuals who had engaged in the
sork stoppage resumed thelr employment,

In September 1965 the parties resumed meeting, and during that
montn and October, according t5 the Unlon, they reached zn agree-~
ment with respect to wages, hours and worklng conditions for 1966,
Thig 1ncluded a seven cent per hour wage increase and City payment
of the single employe insurance premium., These items were snacted
by the City Council 1in N:vember, and the wage increase became
effectlve on January 1, 1966. The employes had voted to accept tine
entire proposed agreement at a meeting on October 10, 1355,

During October, November and December the parties contlnued
to exchange drafts and proposgals for the 1966 agreement. Then at 2
meeting on January 20, 1966 the Unilon was told by the City that the
ecmployes who had resumed work 1n May had done =92 us new omployes wilih
no geniority and, thus, would not receive the anticlpated amount of
certaln senlorilty-determined beneflts, such as slck-leave and vacations.

The Clty, contrary to the Union, contends that the new-hire
slatus of these employes was clear when they resumed work, at thne
meeting with Haferbecker and throughout the subsequent discussions.
It 1s alco the City's allegation that, 1n fact, no complete agrec-
ment wae reached by the parities in September or October 1965, but
that some key proposals remained unresolved through January, 1966,

On February 22, 1966 Union officlals informed the employes of
the City's position with respect to seniority. The employes deter-
mined that they were unable to accept the agreement on suca terms.
The Union officlals then predicted continued Irustration ror ihe
Unlon in its attempts to represent the employes. In March 1966 tne
employes, a majorlty of whom had been members of the Union since
carly in 19063, ccased paylng dues.

Considerable testimony and other evidence was produced at the
hearings with respect to the resumption of work by the employes in
May, 1965. Such evidence may be construed to indlcate that the
employes knowlngly resigned and were subsequently rchired cnew. A
Turther complicating factor was that the meeting at which Fact-

FinAdsr Hoforbecksr mediated £h~e rosumptlon of work “lscusclons ves
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conducted by him with the parties separated, which mey have accounted
for some communlcatlion difficultlies. At any rate, there is no need,
due to reasons explained below, to determine herein whetner the
employes were, in fact, rehired anew or whetner the City cnanged
1ts position 1n that respect when confronted wlth othorwlse agrooed-
uporn terms and conditlons of employment.

On June 13, 1966 the City filed a Petition tor a new repre-
sentation election emong the pertinent employes. The Union, on
June 24, 1966, notified the Commission in writing that 1t no loager
claimed to represent thé employes. On the basls of such disclaimer
the Commission, on June 27, 1966, dismissed the City's Pstition and
set aslde the February 1963 Certification of Represebtatives (Dzc.
Nos, 7635 and 6210-4). | (

Robert A. Mael had become Mayor of the Clty on April 19, 1906,
In June 1966 he was contacted by certain of the pertinent employes
who asked for a meeting with the City Council to discuss their
wages, hours and terms and condltions of employment., Apparently,
this request precipitated the ¢ity's P:tition for an election. The
origins of thils employe action nre vague, however, as is the pro-
cise sgequence of these events. On July 5, 1966, not longwafter tha
Union's Certification was set aside, a‘committee of the Councll met
with some of the employes and received a list of demands from them.
After some caucusing and modification of positions, the Committee
agreed to recommend é twenty cent per hour increase for the
employes. The Committee's recommendation was adopted by the Council
two days later, A |

The increase in July 1966 was extraordinary in that it was effec-
tive at that time, whereas 1t was practically a rule that wage
increases be included in budgets'passed'in November and effective in
January. Wnen added to another twenty cent per hour increase
effective in January 1965, it amounts to a 17% to 20% improvement,

Witnesses for the City testifled that these unususlly large
wage Increases werce glven to nearly all City employes in January
1967 and that they were stimulated by & particularly competitive
labor market created in the.Portage area by the opening of the
Badger Ordinance operation. It was also testified that the employcs
involved herein threatened, in June 1966, to leave thelr employment
with the Clty in favor of Badger Ordinance positions,

Apparently, the Unlon construes the 1966 wage ralses az the
final step in a scheme to make it clear to the City's employecs that
they would do better withouf the Union. The Unlon understands the
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record to disclose a three-year effort by the City to frustrate any
agreement with the Unlion even through the fact-finding and mediation
procedures, The record 1s long and filled with testimony eli%}ted
by both parties wilth respect to efforts to bring about meetings,
conduct at meetlngs, proposals and counterproposals, the exchange

of drafts, willlngness to employ medlation, apathy and energy of
Union officlals, arbitrary wilthdrawals of proposals and the like.
There 1is creditable and persuaslive evldence herein to support more
than a susplcion that the City's conduct belied bad failth.,

However, this Commission in City of New Berlin (Dec. No. 7233)
held that 1t is not a prohibited practice for a municlpal employer
to fall or refuse to meet and negotiate in good faith, but rather that
such conduct 1s a basls for ordering partles to fact-finding. It was
further held that such conduct does not constitute unlawlful inter-
ference under Section 111.70 (3)(a)(1l). Twlce the Commission had
before 1t petitions for fact-finding is thls matter. In both
Instances fact-finding was ordered because a deadlock existed and
not because elther party had refused or falled to negotiate 1n good
faith, In fact, in nelther of its two fact-finding petitions did
the Union allege that the City had falled or refused to engage in
bona fide negotliations.

Furthermore, the unilateral granting of benefits, and the with-
holdlng of beneflts extending to City employes outside of the bar-
galning unit, during the course of negotiations 1s conduct which 1s
part and parcel of the negotlatlon process and thus does not con-
stitute prohibited discrimination within the meaning of Section
111.70 (3)(a)(2) or any other prohibited practice.

In the absence of specific argument by the Union, 1t is
unclear what particular references were intended by the allegation
of its Complaint that Sections 111.70 (3)(a)(l) and (2) had been
violated, We discern no such violatlons in the record.

All of the foregoing history, no malter which version o1 con-
troverted assertions 1s accepted, is a history of negotlations and
Intentlions of the parties who engaged in them., All of the above
reclted facts relate to bargalining-table progress, or the lack of
1t, and therefore cannot constitute prohlbited practices. O0f course,
fact-finding recommendations are not binding upon the partics, and
falling to adopt them 1s not a prohiblfed practlce,

The Wisconsin Supreme Court in Joint School District No. 8,
City o2 Madisdn v, W.Z.R.B. Wis. 2d (Decamber 20, 1247)

approved of the New Berlin decislon cited above. The court also
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noted an argument, implicit in the instant case, that fact-linding
wilth its expenses 1is an inadequate response to such conduct. The
Court replied, as do we, "If the fact-finding tecinique is not in
the publlic interest in this area of labor relatlons . . . then tne
legislature should be so informed."

There was also some testimony that Alderman Kenneth E.
Scherbert, who was aﬁ certain times on the relevant Special Com-
mittee and also was the individ@al whose dispute with the roreman
precipitated the work stoppage on May 1965, had advised employes
that they would recelve improved wages 1f they abandoned the Unlon
and to form a union of thelr own. Thls testimony 1s extremely
vague and self-contradictory, particularly as to when the alleged
statements were made., In view of this vagueness and Scherbert's
contrary testimony, 1t is not found that such alleged acts were
committed.

The City, 1in its brief, raises several legal arguments.

Inasmuch as no violations of Section 111.70 have been found, it is

not necessary to apply the cne-year limitatlion applicable to pro-
hibited practices actions as the City suggests. The City zlso argues
thnat having‘disclaimed representative status tne Union was nct a proper
pérty in interest to bring the instant Complaint., It is our
determination\that the Union was a proper party in that 1t did have
representative staetuc when the acts alleged 1In the Complaint

occurred, except the 1966 wage increace, which may be construed as

a part of a continued scheme,

Finally, the City contends that the work stoppage of May 1966
put the employes in a position of having unclean hands, and therefore
without standing to complain, We do not apply the unclean hands
doctrine as a defense to prohibilted practices, however,

Dated at Madlson, Wisconsin, this 29th day of January, 1968.

WISCONSIN iIMPLOYMENT REZLATIONS COMMISSION

o} Rice II " Commissloner

MJM o Wilee

William R. Wilberg, CommlssiQPer
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