STATE OF WISCONSIN

BEIORe T'HE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

: WAUWATOSA BOARD OF EDUCATION,
Complainant,

VS,
Case XI

No. 11913 MP-48
Decision No. 80636

DISTRICT COUNCIL /&, AMERICAN FEDERATION
o' STATE, COUNTY AND MUNICIPAL EMPLOYEES,
AKRL-CIO; LOCAL 1561, atfiliated with
DISTRICT COUNCIL 48, AFSCME, AFL-CIO;
THOMAS J. KING; GEORGE SOMMER; ROBERT
OLSON; VERN THAYER AND CARROL PETERSON,

Respondents.
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Apprarances:
TamiTom, Psck, Ferebee & Brigden, Attorneys at Law, by
Mr. Willis B. Ferebee, for the Complainant Employer.
Goldoery, Previant & Uelmen, Attorneys at Law, by Mr. Jonn S.
Williamson, Jr., lor the Respondent Union and other
indiviaual Respondents.

FINDINGS OF FACT, CONCLUSIONS OF IAW AND ORDER

Complaint of pronibited practices having been filed with the
Wisconsin Employment Relations Commission 1in the above entitled
matler and nearing thereon naving been conducted on February 22,
1904, ot Milwaukee, Wisconsin, Commissioners Zel S. Rice II and
William R. Wilbery being present; and the Commisslon having
considered tne evidence and arguments of counsel, and being [fully
advised in the premises, makes and files ine following Findings
oi Fact, Conclusionsof Law and Order.

FINDINGS OF FACT

1. Tnat Wauwatosa Board of Education, nereinaflter reflerred
Lo as iLne Complainanit, is a municipal employer, naving its address
al 1742 Wauwatosa Avenue, Wauwatosa, Wisconsin.

v, Tnat District Council 4¢, American Federation of State,
County and Municlipal kmployecs, AFL-CIO, nereinalter referrea Lo
as Respondent District Council, 1s a labor organization representing
municipal cmployes; cnat Local Union 1bol, nhereinafter relerred to
as Respondent Local, is aisiliated witn Respondent District Council

ana nas as its members certain custodial and maintenance employes
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o1 tne Complainant; tnat tne oflices ol sald Respondent labor
oryanizationy are maintained at 0L1Y Bast Micnigan Street,
Milwaukee, Wisconsini and that at all times material nerein
Respondent District Council nas besn the certiflied exclusive
bargaining representative of certain custodial and maintenance
employes in tnhe employ of the Complainant,

3. Tnat Respondent Thomas J. King 1s a stalf representative
ol Respondent District Council and in that capacity services
Hesbondent Local; tnat Respondents George Sommer, Robert Olson,
Vern Tnayer and Carrol Peterson are employes of Complainant
cmployed in tne collective bargaining unit represented by
Respondent District Council and respectively nold tnhe positions
ol President, Vice President, Secretary and Treasurer ol Respondent
Local.

j, Tnat in December 1967 Complainant and Respondents District
Council and Local were involved in a controversy with respect to
wages, nours and conditions of employment governing employes of
tine Complainant represented by said Respondents; tnat on Deceamber 1G,
L¢o7, Mary Heinlein, an employe ol tne Complainant not employed
in tne collective bargaining unit, received a call l'rom Respondent
Sommers requesting her to attend a meeting to be held prior to
normal work period on December 20, 1667, in regard to not working
on December 20, 19bT7; that on December 1G, 1667, Kennetn LaBlanc,
an employe cmployed by tne Complainant received a telephone call
trom Respondent King requesting nim to attend a meeting ine
following morning to be neld prior to normal I'irst snift working
hiours witn respect to not working on December 20, 14673 and tnat
LaBlanc was iturther asked if ne intended not to work that date;
anu tnat both Heinlein and LaBlanc did not attend such meeting,
hut ratner reported to work and did work their normal shilt on
December 20, 1667,

. Tnat on December 20, 1$o7, prior to nis leaving nome for
reporting to work Josepn Guagliardo, an employe of tne Complainant,
at approximately ©:00 a.m. recelved a telepnone call from an
unidentiticd person who advised Guagliardo not to open tne doors
ol tne svhool building in his custodial charge on December 20,
1667; and tnat Guagllardo did not report for work on December 20,
LG0T,
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L. Tnal on Doccmber 20, 1007, of 48 first cnift employcs
wno normally would nave reported {or work in the various vuildingco
operated by tne Complainant, 29 falled to report for work; that on
the same day of 27 second and third shift employes 22 failed to
report for work. |

7. Tnat upon learning of the failure of employes to report
t'or work on Decemper 20, 1967, the Complainant sent the following
telegram to tnose employes who absented themselves from employment:

"your failure to report for work this date as scheduled

is in violation of Section 111.70 Wisconsin Statutes
pronibiting strikes by public employees. Your partici-
pation in such concerted activities is prohibited under
the law and will be dealt with accordingly. Please be
advised that your failure to report for work on Thursday,
December 21, 1667, as scneduled, will result in a
termination of your employment and the loss of all
employee rights and benefits."

o

4. That also on December 20, 1967, Complainant sent the
i'ollowing telegram to Respondent King and officers of the
Respondent Local:

"A strike in violation of Wisconsin Statutes 111.70
is in progress at the Weuwatosa Public Scnools by
employees represented by Local 1561. As officers
ol' Local 1561 we insist tnat your union cease all
illepal strike activities and order all employees
back to work immediately in compliance with state
law,

Al such time as all illegal activities nave stopped
we stand ready to meet with you or your representa-
tive to nepotlate concerning our proposal of

December 13, 1¢o7. You are hereby further informed
Lhat a continuatiosn of tnese illegal strike activities
will result in immediate disciplinary action against
all participants with a loss of all rights and
Lbenelits contained in the labor agreement. Please

be furtner advised that the board of education will
nold your organization legally responsible tor any
and all damages sustained as a result of your illegal
activities."

(.. That on December 21, 1667, all employes of tne Complainant

reported I'or work except one who was 1ll.

10. Tnat the lallure of the employes of the Complainant to
report tor work on December 20, 1667, except one employe who re-
portcd 111 on that day, constituted a concerted rejiusal to work
and a strike by said cmployes; that such activity occurred as a
result of tne determination 21 Respondents District Council and
Local, throuwrn its ofi'icers, members and agents, including indi-

vidual Respondents King, Sommer, Olson, Thayer and Peterson, to
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voluntarily engage in sucn activity; and that, however, tne faillure
of any employe of the Complainant to report {'0or work on Decemcer 20,
160°f, did not result [rom any interlerence, restraint or coercion
nxercised by Respondents District Council and/or Local or by any
ot tneir otficers, members or agents or the individual Respondents
named nerein,

Upon tne oasis of the foregoing Findings of Fact, tne
Commission makes the following

CONCLUSIONS OF ILAW

1. Tnat, wnile Section 111.70(4)(1) of the Wisconsin Statutes
ezpressly prohibits strikes in municipal employment, there is no
provision in Section 111.70, Wisconsin Statutes, wnich grants
jurisdiction to the Wisconsin Employment Relations Commission to
restrain or terminate any strike or any otner concerted refusal
to work by municipal employes.

2. Tnat since the concerted refusal to work, resulting in a
strike by certain employes of Wauwatosa Board of Education on
December 20, 1467, resulted from voluntary action by those employes
cngaging tnerein and not from any interference, restraint or coercion
vy Respondents District Council Lo, American Federation of State,
County and Municipal Employees, AFL-CIO, and/or its Local 1531,
or officers, members or agents, including Respondents Thomas J.

K.ng, George Sommer, Robert Olson, Vern Tnayer and Carrol Peterson,
said Kespondents did not commit any prohibited practices in
violation of Section 111.70(3)(b), or any other provision ol Section
111.70 of tne Wisconsin Statutes, in connection witn said strike
actlvity.

Upon the basis of the foregoing Findings of Fact and Conclusions
of Law, tne Commission makes the ['ollowing

ORDER

IT IS OKDERED tnat the complaint filed in the instant matter

ne. nand tne same herebv is. dismissed.

Given under our hands and seal at tne



STATE OF WISCONSIN

Brosls THE WISCONSIN EMPLOYMENT KELATIONS COMMISSION

WAUWATOSA BOARD OF EDUCATION,

Complainant,

VS.
Case XI

No. 11613 MP-48
Decision No. 8636
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DISTRICT COUNCIL 48, AMERICAN FEDERATION
OF STATE, COUNTY AND MUNICIPAL EMPLOYEES,
AFL-CIO; LOCAL 1561, affiliated with
DISTRICT COUNCIL 48, AFSCME, AFL-CIO;
THOMAS J. KING; GEORGE SOMMER; ROBERT
OLSON; VERN THAYER AND CARROL PETERSON,

Respondents.
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MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

Pleadings

In its complaint the Wauwatosa Board of Education alleged
that tne Respondent labor organizations and the individual
Respondents, wno were representatives and off'icers thereoil,
violated certoain provisions of Section 111.70 of the Wisconsin
Statutcs by naving "participated in and instituted, induced,
inspired, ordcred, ossisted and abetted each other and certain

employes”

of the Scnool Board to engage in a strike on December 20,
1667, Sections 111.70(4)(1), 111.70(3)(b)(1) and 111.70(3)(c)
were the specific sections alleged to nhave been violated.

Tne Respondents in thelr answer admitted tnat the employes
represented by the Respondent lanor organizetions did not report
for work on December 20, 1¢o7, however, generally denied violating

any provigion 21 Section 111.70.5/

Positions of tne Parties

Tne Scrniool Board contends tnat the refusal to work oy certain
2{ ints cmployes on December 20 constituted a strike witnin theo
meanin; 25 Scetion lll.YO(M)(l), and that the Respondents werc

;/ Tne answer also contained tnree at'firmative defenses whicnh were
witndrawn at the outset of tne nearing and thneretore need not
ve discussed nereln,

\n
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t
responsible Lor sucn strike activity by its employes. It arpues
that since the statute contains an absolute pronivitvion against
strikes, municipal employes nave a right to continued employment
vwituout Lnterruption by strikes and in tnat regard employes nave
a legal rignt to continuc their employment and tnat by initiating
and continuing tne strike wvhe Respondents committed an act ol
intericrence witn respect Lo the rignt ol employes LO continuc
tneir sctive employment in that the Rcspondents "actively inter-
posed into the allairs of tvhe employes involved and witnout beling
asked", in instipating and carrying out tne strike in disregard
ol statutory pronibition and that such an act constituted unlawrul
interterence within the meaning ol Section 111.70(3)(b)(1l) ana
Section 111.70(3)(c). It rurtner argues that tne individual
cflorts ol various Respondents to adduce and apet employes to

retrain Lrom working also constituted an act of unlawiul interterence.

Position of tne Respondents

Tne Respondents admit that certain employes oi tne School
Board determined not to and did not work on December 20, nowever,
tinat Lnere was no evidence adduced during the nearing whicn
cstablisned tnhat any of the Respondents nad "interrvered" witn the
cuolce of tne employes to work or not work on tne date in question,
and therelore, that the complaintshould be dismissed.

Pertinent Statutory Provisions

The statutory provisions alleged pertinent to the issues herein
are as ffollovus:

"Sec. 111.70(2) Municipal employees snall nave tne
rignt ol selt-organization, to affiliate witn
lahor organizations ol tnelr own choosing and
the rignt to ve represented by labor organizations
of Lheir own choice in conferences and negotiations
witn thelr municipal employers or thelir representa-
Lives on questions of wages, nours and conditions
of employment, and such employees snall nave tne
rignt to reirain [rom any and all sucn aclivities.

Sec. 111.70(3)(a) Municipal employers, their
of'f'icers and agents are prohloited trom:
1. Interf{ering with, restraining or coercing
municipal employees in the =xercise ol
rignts provided in Sub. (2) (Empnasis addcu.)

Sec. 111.70(3)(b) Municipal employees individually
or in concert with others are prohioilted Lrom:
1. Coercing, intimidating or interiering
witn municipal employees in the enjoy-
ment of their lepal rignts including
those sel fortn in Sub. (2). (Empnasis
addcd. )
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Scetion 131.70(3)(e¢) It is a pronhilbited practice
for any pergon Lo do or cause to we done, on
wenalit ol or in Lhe interest ol any municipal
e¢mployer or employe, or in connectlion with or
to influence tne outcome of any controversy,

as to employmeni relations, any act prohibited
by pars. (a) and (b).

Sec. 111.70(41(1) Notning contained in tnis sub-
chapter shall constitute a grant of tne rignt
Lo strike by any county or municipal employee
and sucn strikes are hereby expressly pronioited."

Discussion

Tne gist of the Scnool Board's argument is tnat the action of
the R spondents with respect to the strike constituted unlawful
interlerence with the rights of tne employes, in violation of
Section 111.70(3)(b) and that the Respondents by instigating and
carrying out the strike committed such unlawful "interlerence".

Tnce cvidence with respect to the activity of the individual
Respondents discloses that two calls were made by two of the
Respondents to two employes of the School Board requesting their
presence at a meeting to be nheld prior to tne [first shift starting
time on December 20, No tnreats of reprisals or promises of
benelits were made to tnese employes nor was tnere any implication
thereof’s A tnird employe, Guagliardo, testified that prior to
nis normal reporting time ne nad received a call {rom an
unidentified person wno advised Guagliardo not to open the doors
ol nis bullding on December 20, Guagliardo chose not to report
ior work that day. Since the caller did not identify himself
and since Guagliardo did not recognize the caller's voice, we
cannot assume that the Respondents were responsible for said
pnone call,

While strikes in municipal employment are specifically
pronibited in Section 111.70(4)(1), strike activity by municipal
employes is not made a pronibited practice. In our opinion if
tnc legislature nad intended tnat a strike of municipal employes

constituted interierence with the rignts of municipal employes as



representatives and agents engapge in accompanying acts of inter-
f'erence y restraint or coerclilon off employes, the Wisconsin Employment
Rcelations Commisslon has jurisdiction and the right to restrain sucn
aceompanying activity as prohibited practices,
Since the School Boaro did not establish that tne decision
of any ol 1ts employes to strike on December Z0 resulted t'rom any
act ol the Respondents which constituted interference witnin the
meaning of Section 111.70(3)(b), the complaint is being dismissed.
Dsted at Madison, Wisconsin, this /9x/_day of July, 1968.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

II, Commissioner
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