STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

In the Matter of the Petition of

W SCONSI N COUNCI L OF COUNTY AND :
MUNI CI PAL EMPLOYEES NO. 40, AFSCME, : Case 3
AFL-CIO and its affiliated Local 576-B : No. 48281 ME-605
: Deci sion No. 8932-H
I nvol vi ng Certain Enpl oyes of

ST. CRA X COUNTY

Appear ances:
M. Mchael J. WIlson, Representative at Large, AFSCVE Council 40,
583 D Onofrio Drive, Madison, Wsconsin 53711, appearing on behal f of

t he Uni on.

Wld, Rley, Prenn & Ricci, S.C, by M. Stephen L. Wld, 715 South
Bar st ow Street, P.O Box 1030, Eau daire, Wsconsin
54702, appearing on behal f of the County.

FI NDI NGS OF FACT, CONCLUSI ON OF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

On  Septenber 21, 1992, Local 576-B, AFSCVME, AFL-CIO filed a wunit
clarification petition requesting that the Service Technician enployed by
St. Croix County be included in the courthouse bargaining unit. In a
February 24, 1993 hearing before the Commission's Examiner Christopher
Honeyman, the parties addressed other issues raised by other pending petitions,
and this matter was subsequently reschedul ed for hearing on July 30, 1993. The
Union representative originally scheduled to appear at the hearing was unable
to do so, and the County agreed to keep the record open in the event that the
Uni on subsequently w shed to offer additional evidence. A transcript was made,
the County filed a brief, and the Union filed a brief and a reply brief, but
did not request an opportunity to present further evidence. The record was
cl osed on January 11, 1994,

The Conmi ssion has considered the evidence, and being fully advised in the
prem ses, makes and issues the follow ng

FI NDI NGS OF FACT

1. Wsconsin Council 40, AFSCME, AFL-CIO and its affiliated Local 576-B,
herein the Union, are |abor organizations which have their principal offices
c/o Mchael J. WIlson, Representative at Large, 583 D Onofrio Drive, Madison,
Wsconsin 53711.

2. St Coix County, herein the County, is a nunicipal enployer which
has its primary offices at the St. Croix County Courthouse, Hudson, Wsconsin
54016.

3. The Union and the GCounty are parties to a 1991-93 collective
bargai ning agreenent under which the Union is the exclusive bargaining
representative of the follow ng bargaining unit:

Al full-time regular courthouse enployes of St. Coix
County, including the St. Croix County Comunications
Center tel ecomrunicators and the St. Croix County Sheriff's
Departrment jail cl erks, excluding elected officials,
Sheriff's Deputy secretary and supervisory enpl oyes.

4. During 1992 and 1993, St. Croix County constructed a new courthouse
on the outskirts of Hudson, Wsconsin. Upon its conpletion in early 1993, a
nunber of departnents previously |ocated at the former courthouse at 911 Fourth
Street, Hudson, were relocated to the new courthouse. At the same tine, the
Service Technician was relocated from the County's Health Care Center in
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New Ri chnond, Wsconsin, to the new courthouse facility.

5. For some years up to early 1992, the County maintained two prinary
facilities, the Hudson courthouse and the New Richnond Health Care Center.
Each of these facilities had its physical plant under the supervision of a
Facilities nanager, and two satellite sites in Hammond and Bal dwi n were under
the supervision of the Hudson Facilities Manager. About the end of 1992, the
Facilities Manager in New R chnond retired, and the County decided to
reorgani ze its use of positions upon this occasion. The County advertised for
and filled a position newy designated as Service Technician, initially |ocated
at the New Richnmond facility. David Best was hired in or about My, 1992 as

the Service Technician, and occupied the position at all nmaterial tines
thereafter. At New Ri chnond, Best was placed in charge of four maintenance
nmechani cs, one housekeeping aide, two custodians, and one summer seasonal
enpl oye. Initially he worked four days per week at New R chnond and one day

per week at Hudson, and spent approximately forty percent of his tine
performing heating, air conditioning and related work at the County's various

facilities. The renainder of his time was spent assigning work to the
New Ri chnond enployes and in other office and construction-related work.
During the course of 1992-93, Best's workload changed. Initially, this change

i nvol ved spendi ng substantial amounts of tine serving as the County's prinary
construction supervisor involved with contractors building and finishing the
new courthouse. About My, 1993, the courthouse was conpleted, and the County
then nmoved nost of its admnistrative offices to that facility. At the sane
time, the Service Technician's position was relocated to that facility, and
Best's work functions were once again altered.

Wth this change, the County's Facilities Departnent was headed by a
single Facilities Manager, Ralph Robole, and Service Technician Best was
assigned as his assistant. Both work out of the sane offices at the Hudson
court house. A mai ntenance nmechanic at the New Richnond site was prompbted to
| ead worker to head that group of enployes; and the Hudson site also has a | ead
wor ker, two nmai ntenance nechanics, four custodi ans, and sumer seasonal hel p.
The two sites in Hammond and Bal dwin enpl oy only part-tine casual |abor.

Service Technician Best works collaboratively with Facilities Manager
Robol e in deciding what work should be perforned by which enploye, and Best
spends a significant percentage of his time assigning such work. No enpl oyes
have been transferred, laid off, discharged or seriously disciplined since
Best's enploynent. Best has issued oral warnings. Best has participated in
the hiring process by serving as a menber of an interview panel along with the
Assistant Personnel Director, Human Services Director, and the Facilities
Manager. Each nmenber had an equal vote regarding the candidate to be hired.
Best regularly replaces Robol e when Robole is absent, which for various reasons
is a frequent occurrence, and in Robole's absence Best has the sanme authority
as Robole. Best has approved overtine and tine off requests, and while other
enpl oyes in the departnent are paid overtime at time and one-half, Best is not.
Best attends nmnagenent and departnent head neetings, and nmkes frequent
purchases, but all of these are from existing accounts. Best does not have
authority to transfer nonies fromone account to another or to establish County
polici es. Best did, however, design the first budget which the Facilities
Departnment at New R chnmond had ever had. At the tinme of the hearing, the
hi ghest paid lead worker in the departnent was paid at an hourly rate
corresponding to an annual anount of $25,152.00. Best was paid an annual
sal ary of $37,003.20, and Robole was paid an annual salary of $41, 932. 80.

6. David Best exercises supervisory responsibilities in sufficient
conbi nati on and degree so as to make hima supervisory enpl oye.

Based on the above and foregoing Findings of Fact, the Conm ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

The occupant of the position of Service Technician in the Facilities
Departnent of St. Croix County, currently David Best, is a supervisory enploye
within the meaning of Sec. 111.70(1)(0)(1), Stats., and therefore is not a
nmuni ci pal enploye within the neaning of Sec. 111.70(1)(i), Stats.

Based on the above and foregoing Findings of Fact and Conclusion of Law,
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t he Conmmi ssion nmakes and issues the follow ng

ORDER CLARI FYI NG BARGAINING UNI'T 1/

The bargaining unit set forth in Findings of Fact 3 above is clarified by
the exclusion of the Service Technician.

G ven under our hands and seal at the Gty of
Madi son, Wsconsin this 25th day of March,
1994,

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner

1/

Foot note found on page 4
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1/ Pursuant to Section 227.48(2), Stats., the Conm ssion hereby notifies the
parties that a petition for rehearing may be filed with the Conm ssion by
227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or
one of its officials, and filing the petition in the office of the clerk
of the circuit court for the county where the judicial review proceedi ngs
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sanme decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

Not e: For purposes of the above-noted statutory time-limts, the date of
Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion
and the service date of a judicial review petition is the date of actua
recei pt by the Court and placenent in the nmail to the Conmi ssion.

St. Croix County

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ON OF LAW AND ORDER CLARI FYI NG BARGAI NING UNI T

At the hearing, the County contended that the Service Technician was a
supervisory as well as managerial enploye, and in the alternative that the
position was a craft position not suitable for inclusion in the same bargaining
unit as other non-craft enployes. In its brief, the County made no reference
to the "craft" contention, and we view that contention as withdrawn.
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The Commi ssion considers the following factors in determ ning whether a
position is supervisory in nature:

1. The authority to effectively reconmmend the
hiring, pronoti on, transfer, discipline or
di scharge of enpl oyes;

2. The authority to direct and assign the work
force;

3. The nunber of enpl oyes supervised and the nunber

of other persons exercising greater, simlar or
| esser authority over the same enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his/her
skills or for his/her supervision of enployes;

5. Wet her the supervisor is supervising an
activity or is primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor
or whether he/she spends a substantial nmajority
of his/her time supervising enpl oyes; and

7. The anount of independent judgment exercised in
t he supervision of enployes. 2/

The record denobnstrates that the Service Technician's functions are only
partly identified accurately in the job descriptions prepared for the position.
The Uni on understandably challenges the job descriptions, on the ground that
the first such description made little reference to supervisory work, while the
second, which was nore specific and explicit in giving the position supervisory
responsibilities, post-dated the petition in this natter. Based on the
unrebutted testinmony of the incunbent, however, we conclude that his
supervisory responsibilities are sufficient to warrant exclusion fromthe unit.

2/ Portage County, Dec. No. 6478-D (WERC, 1/90); Price County, Dec
No. 11217-B (WERC, 9/89).
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Initially, while the County specified substantial detail in its job
posting concerning heating and air conditioning expertise for the position,

only brief reference was made to supervisory abilities. Nevert hel ess, the
reference does exist. The surroundi ng evidence denonstrates that this was not
de m ni nus. In particular, we note that the Service Technician's position

initiallTy replaced a position clearly identified as Facilities Minager at one
of the County's two main facilities. At that time, the position was proximte
to, and clearly in charge for day-to-day purposes of, six full-tinme enployes.
Subsequent |y, when the incunbent was nmoved to the Hudson facility, his position
becanme second in comand to the Facilities Manager, but over a |arger nunber of
enpl oyes. Thus thirteen full-tine enployes now report to the conbination of
Robol e and Best, plus a fluctuating nunber of part-tine and casual enployes.
Significantly, two

of the full-time enployes who report to Robole and Best are designated, and
pai d under the contract as, |ead workers.

The Service Technician's earnings outpace the higher paid of the two | ead
workers by alnost forty percent, while his earnings are a little nore than ten
percent bel ow those of the Facilities Manager.

The | evel of pay received by Best is significant in eval uating whether he
is paid for skills or for supervision, because the County clearly enploys
several individuals at each facility who are expected to have nore skill than
custodians, while the Service Technician's earnings far outpace them Best's
testinony shows that the bulk of the actual heating and air conditioning work
is now perforned by the maintenance mechanics, because over the course of his
enpl oynent he has trained several of them to perform much of this work. The
consequence is that he spends fewer hours performng bargaining unit work
hi msel f than he did when initially hired; he estimated that his time perform ng
such functions as repairing controls and equiprment had dropped from forty
percent initially to about five percent in the week imrediately prior to the
heari ng, though he conceded that the fact of the recent nove to a new facility
may have given him an unusual workload during that period. In general, Best
testified that heating and refrigeration now accounts for about ten percent of
his time, and that determ ning what work needs to be perforned and assigning
and supervising that work now consunes the vast majority of his tine.

The Union correctly notes that there has been little supervisory activity
in the department of the nmore dramatic kind such as hires, discharges, or

discipline other than oral warnings. More significant to us is that Best
frequently replaces the Facilities Mnager and has the same authority as the
Manager when he does. He has also played a significant role in the hiring

process by serving on an interview panel made up of two high level County
officials, as well as the Facilities Manager. He had an equal vote as to which
candi date would be hired. There is substantial evidence that Best has
exerci sed independent judgnment in determ ning which maintenance enployes are
best suited to performng what tasks, and he clearly has, and exercises
continuously, the authority to direct and assign the work force. The nunber of
enpl oyes supervised is clearly substantial enough to warrant nore than a single

supervisory enploye in the departnent. Further supporting a conclusion that
Best is not a lead worker but a supervisor is the fact that two |ead workers
report to him as well as to Robole. The percentage of tinme spent in

non-bargai ning unit work, the |level of pay, the nunber of enployes supervised,
the authority possessed in Robole's absence, his role in the hiring process and
the authority to direct and assign the work force are sufficient indicia of
supervisory status.

Thus, we conclude that David Best, Service Technician, exercises
supervisory responsibilities in sufficient conbination and degree to nmake him a
supervi sory enpl oye

Dated at Madi son, Wsconsin this 25th day of March, 1994,
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W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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