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LIOLZAINT, AN !IclIUGH, and GREEN BAY
LMPLOYIES, LOCAL 1672-B, AFSCHME, AFL-CIO,
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-versus-

BOARD O EDUCATIOIN, JOINT SCHOOL DISTRICT
NO. 1, CITY OF GREEN BAY ET AL, GREEN BAY,
WISCONSIN, and EDWIN OLDS, SUPERINTENDENT,

Respondents. :

BCGMARD OF' EDUCATICI, JOINT SCHOOL DISTRICT :
NO. 1, CITY OF GREEN BAY ET AL, GREEN BRY,
WISCONSIN, and EDWIN OLDS, SUPERINTENDENT,

Case VII
No. 13098 1P-70
Decision No. 9095-~B

Complainants,

~versus-

NOIRBERT IicHUGH, LOUIS HUTZLER, DARREL
MOLZALMN, ANN [icHUGH, and GREEN BAY
IEMPLOYEES, LOCAL 1672-B, AFSCME, AFL-CIO,
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Respondents.

Appearances:
Lawton & Cates, Attorneys at Law, by !Mr. John C. Carlson, for the
Comnlainants (and Respondents in Case VII - No. 13098 - :1P-70)
Mr. Ervin L. Doepke, City Attorney for City of Green Bay, for the
~ TRespondents (and Complainants in Case VII - No. 13098 - MP-70)

FINDINGS OF FACT, CONCLUSIONS OF LAW AID ORDER

Complaint of prohibited practices having been filed on June 5, 1969
with the Wisconsin Employment Relations Commission in the above entitled
matter and on June 18, 1969 the Commission having appointed Fobert ii.
ricCormick, a member of the Commission's staff, to act as examiner and to
malke and issue TI'indings of Fact, Conclusions of Law and Order as provided
in Section 111.07(5) of the Wisconsin Employment Peace Act; and on June 13,
196° the 2oard of Lducation Joint School District No. 1, City of Green Bay
et al, having filed an answer to the original complaint filed by the above
named Complainants, wherein said Respondents alleged that the above named
Complainants had caused to be circulated, or were responsible for tae
distribution of a "black list” all in violation of Section 111.70(2) and
(3) (1) 1. and 2. of the Wisconsin Statutes, said allegations having been
plecaded in tlie form of an affirmative defense which was treated as a
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counterclaim of the Respondents; that on June 9, 1969, prior to the
appointment of its examiner, the Commission noticed the matter for
hearing for City Hall, Green Bay, Wisconsin, scheduling same for

June 25, 1969; that prior to said date and on June 18, 1969, the Exami
postponed hearing to July 16, 1969; that prior to the date for hearing
Counsel for the Respondents having filed a written request with the
Examiner for subpoenas duces tecum for use in a deposition proceeding,
pursuant to Sections 111.70(4) (a), 111.07(2) (b), and 101.21 of the
Wisconsin Statutesg; that in a written communication dated June 28, 196
the Examiner denied said request for depositions prior to formal
hearing; that on July 7, 1969 Counsel for the Respondents filed a writ
motion to the Commission requesting the Commission to set aside the
Examiner's denial and requested issuance of an Order directing the tak
of depositions and the issuance of subpoenas for deponents James W. Mi
Representative, and Darrel Molzahn, Secretary of 1672-B, AFSCME; that
July 8, 1969 the Commission issued an Order granting in part the afore
motion and further ordered that the above named Complainants in Case
No. VI, be afforded an opportunity to answer the aforementioned counte
claim contained in Respondents' Answer; that on July 16, 1969 the Exam
presided over the taking of depositions by Respondents of deponents,
James Miller and Darrel Molzahn, for the limited purposes of discovery
on the part of the Respondents: that thereafter on said date, the
Examiner commenced hearing on the complaints in the City Hall, Green
Bay, Wisconsin; that subsequent hearings in the matters were conducted
by the Examiner on July 17, 18, August 4, 5, 6, 19, 20, 21, 1969; and
that in the course of hearing on August 5, 1969 the Examiner granted t
oral motion of Respondents, AFSCME agreeing in that regard, consolidat
the complaint filed by AFSCME et al (Case.VI - No. 12944 - MP-63) and
separate complaint of the Respondents designated Case VII No. 13098 MP
and that the parties further agreed that the official record covering
days of hearing applied to the consolidated actions; that the official
record includes the receipt of exhibits in the course of deposition pr
ceedings, together with foundation and voir dire examination relating
thereto: that the parties filed briefs by December 19, 1969; that the
Examiner having considered the evidence, arguments, and briefs of Coun
and being fully advised in the premises makes and files the following
Findings of Fact, Conclusions of Law and Order.

FINDINGS OF FACT

1. That Green Bay Employees Local 1672-B, AFSCME, AFL-CIO, herei
after referred to as AFSCME, is a labor organization representing
custodial and maintenance employes of Joint School District No. 1, Cit
of Green Bay et al.

2. That Norbert McHugh, a named individual Complainant, is a
former employe of the Respondent Board of Education, Joint School Dist
No. 1, City of Green Bay et al, having been previously employed from
July 8, 1946 at least to November 11, 1968, and having been reemployed
on December 2, 1968, continuing in said employment up to May 12, 1969;
that McHugh served as the Local President of AFSCME at least from
October 10, 1968 and for all time material herein; that prior to said
date N. McHugh served for several years as a local union officer and
bargalnlng committee member in Teamsters Local No. 75, the predecessor
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up to May 12, 1969, and that from at least December 2, 1968 Hutzler
served as Vice President of AFSCME and that in 1967 and part of 1968
Hutzler served for a period of time on the Teamster bargaining committee;
that individual Complainant Darrel Molzahn is a former employe of the
Respondent, having been employed from December 10, 1947 to November 11,
1968 and thereafter reemployed on December 2, 1968, continuing in
employment up to May 12, 1969, and that Molzahn at least from October 10,
1968 and for all the time material herein, having served as Recording
Secretary of AFSCME and that prior to said date having served on the
Teamster bargaining committee; that individual Complainant Ann McHugh is
a former employe of the Respondent, having been previously employed from
September 6, 1939 up to November 11, 1968 and thereafter reemployed on
December 2, 1968, continuing in employment up to May 12, 1969, and that
Ann McHugh served as Treasurer of AFSCME and performed some duties of
Secretary in handling the minutes and notices of meetings from at least
October 10, 1968 and for all time material herein, and that prior to said
date having served as a local officer in Teamsters 75.

3. That the Board of Education, Joint School District No. 1, City
of Green Bay, et al, hereinafter referred to as the Municipal Employer,
is a Wisconsin municipal corporation organized and created under the
laws of the State of Wisconsin, with its offices at 100 North Jefferson
Street, Green Bay, Wisconsin, and that it operates, controls and main-
tains elementary and secondary schools in the City of Green Bay and the
towns of Allouez, Bellevue, DePere, Eaton, Green Bay, Humboldt and Scott;
that the Board of Education of Joint School District No. 1, City of Green
Bay, et al, hereinafter referred to more particularly as the School
Board, has been given the authority and responsibility under the laws of
the State of Wisconsin for the management, control and supervision of
the affairs of the District.

4. That Mr. Edwin Olds, the individual named Respondent in the
captioned matter, Case VI, No. 12944, MP-63 (and a named Complainant in
Case VII, No. 13098, MP-~70) is the Superintendent of the District for
the Municipal Employer and has been given administrative responsibility
by the School Board for the management of the school system and supervision
of the professional and nonprofessional personnel employed by the
Municipal Employer.

5. That Mr. Donald VanderKelen is a labor relations consultant and
labor negotiator representing several municipal employers in northeastern
Wisconsin and for all time material herein has been engaged by the
Municipal Employer to negotiate, on its behalf, collective agreements
with labor organizations representing its employes, including collective
agreements with representatives of its maintenance and custodial employes;
that VanderKelen has also been commissioned by the Municipal Employer to
deal with the labor organization representing the aforementioned employes
over matters involving grievances and matters related to the administration
of the collective agreement; that in addition VanderKelen during the
period of time material herein, did advise the School Board and the Super-
intendent with respect to matters connected with conferences and
negotiations with labor organizations including AFSCME, and with respect
to matters involving administration of the collective agreement; that for
all times material herein VanderKelen functioned in accordance with the
Municipal Employer's commission of his authority, expressed or implied,
and acted on behalf of the Municipal Employer, as its agent, within the
scope of his aforesaid authority; and that VanderKelen discharged the
duties of a "labor negotiator", as that function is described in
Section 111.70(5) of the Wisconsin Statutes.

6. That in the autumn of 1966 the Municipal Employer negotiated a

collective agreement with a labor organization then representing its
maintenance and custodial employes namely Drivers, Warehousemen, and Dairy
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Emplovees Union Local No. 75, hereinafter referred to as the Teamsters,
which agreement was executed by the Municipal Employer and reduced to
writing in the form of a resolution of the School Board covering wages,
hours and working conditions of the aforesaid maintenance and custodial
employes for 1967; that such bargaining relationship between the Municipal
Employer and Teamsters dated at least from 1962; that in 1962 the
aforesaid parties discussed and negotiated the question of shift schedules
for custodials employed in the secondary schools, the result of which
placed some custodial employes on night shifts in the secondary schools
from at least 1962; that in the autumn of 1967 the Teamsters and the
Municipal Employer engaged in conferences and negotiations for a
collective agreement which was to be effective for the calendar year 1968
covering wacges, hours and working conditions of the maintenance and
custodial employes and that such agreement, though not formally executed
by the Municipal Employer, was given full force and effect by both the
Municipal Employer and the Teamsters, except for a partially

unresolved matter relating to an hours of work provision affecting the
latitude of the Municipal Employer to effectuate night shift assignments
of inside custodials in the elementary schools; that among the provisions
of the 1968 accord, to which the Teamsters and Municipal Employer gave
full force and effect, were provisions encompassing seniority, job
posting for vacancies, a grievance procedure and final and binding arb-
itration of unresolved disputes arising under the collective agreement.

7. That on at least two occasions in 1968 representatives of the
Teamsters bargaining committee, comprised of Business Agent Mel
Blohowiak, employe-members, Norbert McHugh, Louis Hutzler, Darrel Molzahn,
and Lloyd Giese, met with representatives of the Municipal Employer,
Negotiator VanderXelen, Nick Dallich, Director of Building and Grounds,
and 0lds attending at least one meeting, to discuss the question of
prospective night shift coverage of custodial personnel for the
elementary schools, in an effort to reach an accord on effectuating
transfers to night-shift assignments with corresponding day shift
reductions, an operational change desired by the Municipal Employer:; that
the last of such conferences and negotiations between Teamsters committee
and the Municipal Employer occurred sometime in late May 1968, at which
meeting Hutzler, an employe-~member of the Teamster committee, requested
that Dallich draft a memorandum containing the schedule of prospective
transfers, an enumeration of schools to be affected and the personnel to
be slotted in such assignments from the point of view of the Municipal
Employer; that Dallich left the bargaining table at the conclusion of
the May 1968 meeting under the impression that the aforesaid Teamster
comnittee had directed him to draw up and implement a schedule of shift
changes and transfers of custodials, with the attending possibility
that said Teamster committee would seek review and later discussion of
those changes after implementation, where specific changes raised
problems; that the aforesaid employe-members of the Teamster committee
believed that the understanding, from the aforementioned exchange with
Dallich, was to the effect that Dallich would prepare in the following
two to three weeks a schedule and list of transfers which the Municipal
Employer believed feasible and which then would be considered anew in
-bilateral negotiations between the Teamsters bargaining representatives
and the Municipal Employer; that no further oral or written accord was
ever effectuated between the aforesaid parties to the 1968 collective
agreement, as to the application or suspension of the then existing
Seniority and Posting provisions of said collective agreement to the
prospective shift changes which might otherwise affect school assignments
and hours for custodials working in elementary schools.

8. That in the spring of 1968, but prior to June 5, 1968, 0Olds
engaged George Bunker, a supervisory employe, in a conversation near
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an elevator in the municipal building and asked Bunker whether he,

while serving as a supervisor, had once been ordered to leave a school
building by N. McHugh. Bunker replied to the effect that he had, but

that the incident occurred nine (9) or ten years back; that 0Olds then
remarked that such an act could have been reason for N. McHugh's dismissal
to which Bunker replied that at the time he had no such power of dismissal;
that Bunker later confronted N. McHugh as to whether he, McHugh, had ever
told anyone about their disagreement of some nine years back, to which

N. McHugh replied in the negative; that N. McHugh was advised by Bunker

of 0lds' interest in the stale matter; that Olds never contacted N. McHugh
with respect to the matter nor did 0Olds make any further contact with the
supervisors of N. McHugh for the purpose of recording the incident.

9. That sometime in the spring of 1968, and at least six days prior
to June 5, 1968, in the course of negotiations between the Teamster
bargaining committee and the Municipal Employer, at which Norbert McHugh
and Superintendent Olds were in attendance, N. McHugh, in retort to
representations by the Municipal Employer as to the need for more custodial
coverage in the evening hours, contended that a Principal of one school
had volunteered to McHugh that a custodial assignment for an evening shift
at his school was not working; and that said Principal had further
exhorted N. McHugh to try to influence a change back to a day shift
schedule; that 0lds, in reaction to N. McHugh's representation, indicated
that if a Principal had expressed such an opinion, he was certain that said
individual had since changed his mind; that a day or two after the
aforesaid bargaining meeting, Olds telephoned McHugh and engaged in
conversations (not a part of bilateral discussions between the Teamsters
and the Municipal Employer bargaining committee) to the effect that 0Olds
was disturbed about N. McHugh's version of the Principal's representations
as to the efficacy of night-shift custodial assignments and that he, 0Olds,
was intent on "getting to the bottom of the matter"; that within the
next several days and on a Friday, 0Olds dispatched a letter addressed
to N. McHugh by way of George Bunker, the Foreman of custodial employes,
which N. McHugh received on or near 3:00 p.m. that Friday afternoon,
wherein 0lds directed McHugh to report to the Superintendent's office
by 4:00 p.m. on the same afternoon to meet with 0lds and the Principal
involved over the matter of the Principal's having allegedly criticized
the value of evening custodial hours; that N. McHugh telephoned Olds
and advised him that he had a previous appointment for the 4:00 p.m.
hour on said Friday, which would prevent his attending the meeting called
by 0lds; that in the course of said telephone conversation N. McHugh
for the first time advised 0Olds, that he had another witness to the
statement attributed to the Principal, named Willy Walenski, a fellow
maintenance man who also heard the Principal's remarks made at the Webster
school: that 0lds in reaction inquired of McHugh as to why Walenski
had also been present at the aforesaid work place to which McHugh replied
that he and Walenski often worked as a maintenance team to complete
their mechanical tasks; that subsequent to the aforesaid telephone
conversation between McHugh and 0lds, Olds made no further oral or
written contact with McHugh with respect to eliciting information regarding
McHugh's exchange with the Principal.

10. That on May 22, 1968, AFSCME filed a petition for a repre-
sentation election with the Wisconsin Employment Relations Commission
wherein AFSCME alleged that a question of representation had arisen
because of its claim to represent a majority of the maintenance and
custodial employes of the Municipal Employer and further alleging that
Teamsters Local 75 may have some interest in the question; that the
Commission, on June 6, 1968, issued notice of hearing advising the
lMunicipal Employer of AFSCME's petition and of its claim of majority
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status, with the potential intervenor, Teamsters 75, also being advisec
in that regard; hearing on AFSCME's petition, after one postponement
of same, was conducted on Junc 24, 1968 in the course of which Teamster
were permitted to intervene and have its name placed on the ballot
together with AFSCME; that on September 25, 1968, pursuant to its
Direction of Election, the Commission conducted a representation electi
the results of which established AFSCME as the designated majority
representative of the maintenance and custodial employes; that on
October 10, 1968 the Commission mailed its certification of the resultes
of said vote wherein AFSCME was certified as the exclusive collective
bargaining representative of "all maintenance employes" of the Municipe
Employer; that prior to the date of the aforementioned hearing on the
representation petition, N. McHugh and Louis Hutzler were subpoenaed p:
to the date of hearing to appear at the City Hall, Green Bay, Wisconsir
that N. McHugh showed his subpoena to Robert Duchateau, Foreman of the
outside maintenance crew, on the day before the hearing, and that N.
McHugh and Hutzler did not appear at their assigned work place at the
normal 7:00 a.m. starting time on June 24, 1968, the date of the heari:
but reported to City Hall, Green Bay, at the hour for commencement of
hearing namely, at 10:00 a.m.; that no other bargaining unit emploves
were subpoenaed by any of the parties having an interest in the matter;
that at least two supervisors employed in the Buildings and Grounds
Department of the Municipal Employer also appeared at said hearing and
that subsequent thereto they suffered no loss in salary for such
attendance; that following the next pay-period after the hearing, N.
McHugh learned from a payroll clerk of the Municipal Employer that his
wages had been docked for one day's pay for said day of hearing; that
Hutzler also had his wages for the same period reduced by one (1) day
for the same reason; that N. McHugh raised no grievance concerning saic
reduction and he did not inform any supervisory personnel of the Munic:
Employer prior to date of hearing, that he desired or expected time
off with no loss of pay for the actual work-hours lost because of his
required attendance at said hearing; that there existed no previous
policy or practice of the Municipal Employer paying for work time spent
by non-supervisory custodial employes in hearings involving labor
relations matters affecting the custodial unit.

11. That on, or shortly before October 10, 1968, the Municipal
Employer met with the bargaining agent for Teamsters, Mr. Blohowiak, ai
the bargaining representative for the newly selected AFSCME, James
Miller and N. McHugh, in the course of which an initial controversy
ensued as to which bargaining agent represented N. McHugh; that therea
0lds questioned McHugh as to whether on a previous occasion, N. McHugh
had made a statement to the effect that he would get rid of Superinten:
0lds in much the same manner as he was able to do in the departure of
a previous Superintendent; that N. McHugh denied that he had ever made
such a statement; that VanderKelen, who was also present, questioned
McHugh as to whether he had made a statement to the effect that the
female custodials would be laid off when the School Board effectuated
a night shift; that McHugh also denied making said statement; that 0ld
and VanderKelen then indicated that they were at that point satisfied
with the verity of McHugh's denials and both further indicated in effe
to McHugh that the matters would be considered closed.

12. That over the period from June 1, 1968, and up to September
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custodials; that by middle September 1968, Dallich conferred with

0l1lds with resmect to the detailed changes; that on September 16, 1968,
and orior to the representation election, 0Olds and Dallich submitted
the planned shift changes for custodial-staff to the Property Committee
of the School Coard; that the Property Committee, with five members of
the School Board in attendance, approved the custodial reorganization;
that the minutes reflecting such approval set forth an array of
elementary schools affected by the changes, the distribution of
classifications for a number of schools and the coverage of hours for
the resnective schools; that said minutes of the Property Committee
meeting also set forth in part the following summary:

"5. Custodial Reorganization

Mr. 0Olds reviewed the need for the performance of
custodial work during the evening hours in the
elementary schools. Mr. Dallich outlined the
reorganization plan and personnel transfers which
would be required to institute night shifts in all
of the schools. . . .

A meeting will be arranged with the necessary
representatives to implement the program."”

13. That on September 25, 1968 the Commission conducted a
representation election among maintenance-custodials which resulted in
the employes selecting AFSCME over Teamsters as their designated
representative; that on October 10, 1968 the Commission issued its
certification of AFSCME as exclusive bargaining representative; that
on, or shortly after, October 31, 1968 the Municipal Employer distributed
to its employes on the maintenance and custodial staff a four-page
mimeographed memorandum outlining the scheduled changes, the hours of
work and the transfers of custodial personnel which the Municipal Employer
intended to place into effect on November 11, 1968; that the aforesaid
document contained two paragraphs of background information which reads
as follows:

"It is incumbent within the delegation of responsibility
of the Board of Education that the needs of the school
system be best served by the property and personnel of
the system. A continuing study and analysis of the
system needs makes it imperative that the program of
cleaning the schools be modified to best serve the
children and the school buildings. Therefore, custodial
work will be performed and transfers of personnel made
to such buildings and at hours in which the work is
available to be performed.

Since the bargaining unit has long been advised of this
system change and since that unit has asked that assignments
be made by management the following changes are effective

as of Monday, November 11, 1968.

14. That on or near November 4, 1968, Miller contacted 0Olds by
telephone and 0Olds referred Miller to Dallich for information concerning
implementation of the shift changes; that Miller then telephoned Dallich
and advised Dallich that since the newly certified AFSCME had as yet not
been given an opportunity to discuss the planned changes with the
IMunicipal Employer, that he, Miller, on behalf of AFSCME, was requesting
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a postponement of the effective date of the transfers; that Dallich
replied to the effect that we have waited this long that we could wait

a week or two longer and thereupon referred Miller to VanderKelen for
any possible action in that regard; that Miller sometime between
November 5 and November 8, 1968, made telphonic contact with VanderKelen
at a time coincident with Dallich's leaving for vacation; that
VanderKelen suggested by telephone that Miller contact 0lds with regard
to the Municipal Employer's November 11 date for effectuating the
transfers; that in the course of Friday, November 8, 1969, Miller and
0Olds were unsuccessful in their mutual efforts to make contact by
telephone; that on Saturday, November 9, 1968, Miller reached Olds

and advised him that the possibility of the implementation of the shift
changes without prior discussions with AFSCME was likely to cause
problems with the custodial-members of AFSCME and that Miller further
requested that 0lds and the Municipal Employer meet and negotiate

with AFSCME prior to implementing the shift changes on November 11,
1968; that 0Olds advised Miller that the Municipal Employer would be unable
to arrange a negotiation meeting with AFSCME prior to the November 11
implementation date but that the School Board representatives were
willing to meet and discuss the transfers and shift changes after the
implementation of same; that the Municipal Employer declined to engage
in bilateral negotiations with AFSCME prior to implementing the shift
changes covering custodials in elementary schools which were approved by
the Property Committee of the School Board on September 16, 1968; that
the Municipal Employer after the aforesaid date made no arrangements for
a meeting "with the necessary representatives to implement the program"”
namely, with AFSCME, the exclusive bargaining representative of
maintenance-custodial employes; that in the course of the period, October
10, 1968 to November 11, 1968, no agreement was ever reached between

the Municipal Employer and AFSCME with respect to implementing the
aforesaid shift changes, and that no bilateral agreement, in that regard,
was ever effectuated between the Municipal Employer and any other
designated representative of the maintenance-custodials in the course
of the period beginning September 16, 1968 and ending October 10, 1968.

15. That on Sunday, November 10, 1968, AFSCME called a special
meeting of its membership and voted to strike as a response to the
Municipal Employer's refusal to meet and negotiate with AFSCME before
implementing the aforementioned shift changes; that on November 11, 1968,
substantially all of the AFSCME members, employed as maintenance-custodial
employes, failed to report for work at their designated schools, a
strike action prohibited by Section 111.70(4) (1), Wisconsin Statutes;
that at least two members of AFSCME abandoned said strike within two
days after having initially participated in the work stoppage, including
one Earl Taylor, a former officer of AFSCME and Mr. William Nies; that
in addition a custodial employe not a member of AFSCME, named Clarence
Van Beckum, participated in the stoppage; that in the course of the
strike Dallich telephoned one 2Anton Leick and offered him a custodial
job with the School District and Leick accepted; that thereafter Leick
advised his then current employer that he would be quitting to take a
job with the School District; that on the weekend prior to the lMonday
that Leick was scheduled to report to the custodial job, Leick received
two threatening telephone calls from unidentified persons, both calls
connected with the custodial job offer; that between the time of the
job offer from Dallich and the threatening telephone calls, Leick spoke
to no one about Dallich's offer of employment other than Dallich and
his former employer; that the Municipal Employer in the early days of the
strike hired additional custodial employes, at least 12 of whom remained
on the active payroll as of December 2, 1968; that near the end of the
second week of the strike the Municipal Employer sent the following letter
over the signature of Dallich to each of the striking employes:
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I have been advised that on November 11, 1968, you had
unlawfully left your place of employment with the Green
Bay Board of Education. Your action is considered just
cause for your dismissal. You are hereby notified that
your employment with the Board of Education, Joint School
District No. 1, City of Green Bay is terminated effective
November 11, 1968."

16. That on November 13, 1968, AFSCME filed a complaint with
the Wisconsin Employment Relations Commission alleging inter alia:

"
. . .

#7. That said unilateral changes in shift assignments
and working conditions were made by the Board and Edwin B.
0lds in violation of the seniority provisions of prior labor
contracts and in violation of seniority provisions
established by past practices of long standing.

#8. That the aforesaid conduct interfered with, restrained
and coerced the employees in the exercise of their rights
guaranteed by Wis. Stats., 111.70 (2), all in violation of
s. 111.70(3) (a) 1, Wis. Stats., and further constituted
discrimination against the involved employees in regard to

membership in Complainant, all in violation of s. 111.70(3)
(a) 2, Wis. Stats."

that the Municipal Employer filed a demurrer to the complaint averring
that the allegations did not state a claim for relief under the Act.
Prior to hearing on the aforesaid complaint, counsel for AFSCME, on
December 6, 1968, advised the Commission in writing that AFSCME desired
to withdraw the aforesaid complaint and on said date an examiner for

the Commission dismissed same; that in the course of the period

November 11, 1968, to December 2, 1968, the Municipal Employer and
AFSCME engaged in bilateral negotiations and mediation in efforts to
resolve the disputes and end the stoppage; that on December 2, 1968,

the parties reached a settlement agreement of the strike, provided for
the reinstatement of strikers and further agreed to the terms of a
collective bargaining agreement covering wages, hours and working
conditions for the maintenance and custodial employes to be effective
December 2, 19268, at least through December 31, 1969; that with respect
to the Municipal Employer's planned implementation of the schedule
changes for November 11, 1968 for elementary custodials, a slightly
revised schedule governing assignments to elementary schools was placed
into effect on or near December 3, 1968, after such revision had been
negotiated between Dallich and employe-members of the AFSCME bargaining
committee coincident to settlement talks; that in the course of said
bargaining the Municipal Employver requested of AFSCME that non-members
of AFSCMR, who were non-striking employes also be polled with respect to
ratification of the aforesaid settlements and that said group in fact
also ratified the settlements; that representatives of AFSCME and the
Municipal Employer did not negotiate in their strike settlement agreement
or in their collective agreement any understanding in the nature of a
condition, that the 1969 collective agreement reached on December 2,
1962, could be vitiated at the instance of the Municipal Employer if
AFSCMF representatives or members thereafter should utter any derogatory
remarks concerning non-strikers; that at the time of settlement the
parties thereto made general expressions that no reprisals would follow
the work stoppage, but the viability of the collective agreement was not
conditioned accordingly; that on December 2, 1968, 0lds caused to be
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purlished and delivered to the custodial employes, both strikers and
non-strikers, a summary prepared by the Municipal Imployer indicating
that a 1969 collective agreement had keen negotiated and describing
the strike settlement, including the claimed accord advanced by the
Municipal Employer with respect to seniority ranking for certain groups
of employes, which reads in part as follows:

"As you are all now aware, the labor dispute which involved
a walkout of most of our custodial employees has now ended.
All custodians whose contracts were terminated when they
walked out have been reinstated and returned to work as of
today.

The re-employment plan and a 1969 contract were negotiated
at the same time.

Under the terms of the agreement all employees who left their
posts November 11 were re-hired as interrupted service employees.
As such they hold the same seniority among themselves as they
did when they walked out November 11 and though their re-hiring
date is December 2, 1968, they receive credit for past service
so that no change will be made in vacation, sick leave or
longevity status. However, employees who stayed on the job

will, as continuous service employees, hold seniority over
interrupted service employees.

During the three-week interim, some new employees were hired as
either probationary or temporary employees; these have now been
reduced to about 12, who will be retained if they work out and
whose seniority will be greater than that of interrupted service
employees. While there may be overstaffing in some instahces,
it will be only temporary because there were several vacancies,
several retirements are in the offing, more staff will he needed
for the new schools, etc:

The new contract calls for a management rights clause that
outlines the right of the Board to make assignments on school
needs and employee qualifications. The shift changes announced
October 31 will go into effect December 2.

The new agreement has been ratified by the custodians who stayed
on the job, those who walked off their jobs, and by the Green
Bay Board of Education. Ratification by all parties concerned
indicated agreement on terms."”

that the 1969 collective agreement contained among its provisions the
following terms material herein:
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"ARTICLE I
RECOGNITION AND UNIT OF REPRESENTATIOM

The Employer recognizes the Union as the exclusive
collective bargaining representative for the purposes of
conferences and negotiations with the Employer, or its
lawfully authorized representative, on questions of
wages, hours, and conditions of employment for the unit
of representation consisting of all employees of the
Employer employed as follows:

l. All maintenance employees of the Board of Education,

Joint School District No. 1, City of Green Bay,

ET.AL., excluding professional teachers, supervisors,
department heads, craft employees, elected or appointed
officials, cooks, clerical and confidential employees.

ARTICLE II
MANAGEMENT RIGHTS

The Board of Education, on its own behalf, hereby re-
tains and reserves unto itself, without limitation, all
powers, rights, authority, duties and responsibilities
conferred upon and vested in it by the laws and the Con-
stitution of the State of Wisconsin, and of the United
States, including, but without limiting the generality of
the foregoing, the right:

(1) To the executive management and administrative

control of the school system and its properties

and facilities;

(2) To hire all employees and subject to the pro-

visions of law, to determine their qualifications

and the conditions for their continued employment,

or their dismissal or demotion, and to promote,

and transfer all such employees;

(3) To determine hours of duty and assignment of

work;

(4) To establish new jobs and abolish or change

existing jobs;

(5) To manage the working force and determine the

number of employees required.

The exercise of management rights in the above shall be done
in accordance with the specific terms of this agreement and
shall not be interpreted so as to deny the employee's right of
appeal.

ARTICLE VIII
SUSPENSION - DISCHARGE
(a) ...

No employee who has completed probation shall be discharged
or suspended, except for just cause. An employee may be dis-
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charged immediately for dishonesty, drunkeness, reckless

conduct endangering others, drinking alcoholic beverages while
on duty, unauthorized absence. An emnloyee who is dismissed or
suspended, except probationary and temporary employees, shall be
given a written notice of the reasons for the action and a copy
of the notice shall be made a part of the employee's personal
history record, and a copy sent to the Union. An emplovee who
has been suspended or discharged, may use the grievance pro-
cedure by giving written notice to his steward and his department
head within five working days after dismissal. Such appeal will
go directly to the appropriate step of the grievance procedure.
Usual disciplinary procedure: The progression of disciplinary
action shall be oral reprimand, written reprimand, suspension,
and dismissal. The union shall also be furnished a copy of any
written notice of reprimand, suspension or discharge.

ARTICLE XVI
GRIEVANCE PPOCEDURE

All grievances which may arise shall be processed in the
following manner:

Step 5. Within five (5) days of completion of Step 4, the
grievance shall be submitted to arbitration. »2n
Arbitration Board shall be composed of three dis-
interested members. The employer and the union in-
volved shall each select one member of the Arbitration
Board and the two members so selected shall then select
a third member, who shall act as chairman. Should the
two members selected be unable to agree on the selection
of a third member, then the selection of the third
member shall-be left to the Wisconsin Employment
Pelations Commission. The Board of Arbitration,
after hearing both sides of the controversy, shall
hand down their decision in writing within ten (10)
days of their last meeting to both parties to this
Agreement, and if approved by not less than two (2)
members thereof, such decision shall be final and
binding on both parties to this agreement.

17. That on December 23, 1968, the Property Committee of the

School Board recommended a report for action by the School Board,
providing that a certain benefit be paid to a limited group of employe
who were employed in the unit and who had remained on the jobh through-
out the strike and which report reads in part as follows:

"

That the following members of the custodial and maintenance
staff be paid $100 as an adjustment for additional workloads

imnnsed durina the veriod of November 11, 1268 to December 2,



L]

Trank Stoffelen Earl Halstead
"rs. Viola Stelloh John O'Malley

"

(Underlined employes excluded from unit - emphasis supplied)

that the School Board on the same date adopted the aforesaid report of
the Property Committee; that the Municipal Employer did not negotiate
with AFSCME before granting such a $100 bonus to the aforementioned
non-striking custodials who were employed in the bargaining unit and who
were covered by the terms of the 1969 collective agreement; that all of
the aforesaid recipients of the $100 bonus were employed by the Munici-
pal Employer on or before November 11, 1968, and as a group had continued
to work between said date and December 2, 1968, the period of the AFSCME
strike; that several employes hired on or near November 14, 1968 as
replacements for the striking custodials, as well as two striking AFSCME
members who abandoned the strike by November 12, 1968, also performed
under adverse conditions reflecting additional workloads for the period
of the strike: that the Municipal Employer did not grant either a full,
or a pro rata, share of said bonus to said non-striking replacements or
to the two employes who came back in the first days of the strike.

18. That on January 13, 1969, James Miller, Local Representative
of AFSCME, advised the Municipal Employer in writing that, AFSCME opposed
the grant of the $100 bonus, requested that it be rescinded, pointed out
that such action by the Municipal Employer had been effectuated without
negotiations with AFSCME, and that such grant was "discriminatory" and
in contravention of AFSCME's certification as exclusive bargaining
renresentative; that on January 31, 1969, 0lds, on behalf of the  lunicipal
Employer, directed a reply in writing to Miller, rejecting AFSCME's
request and contentions and advised Miller that the School Board would
let its action stand; that 0lds further advised liiller therein that any
other questions with regard to the matter should be directec to its Labor
Negotiator; that on IPebruary 5, 1969, the Attorney for AFSCMEI directed
a letter to the Illunicipal Imployer wherein he advised the Municipal
Imployer that AFSCME intended to submit its grievance, challenging
the 5100 bonus, to arbitration pursuant to "Step 5 of the grievance
procedure in the collective bargaining agreement" (full text of letter,
post., Appendix G); that on February 10, 1969, VanderKelen, in a written
reply, constructively rejected AFSCME's request for arbitration hy
fielding said Attorney's request with the words, "our present agreement
does not have this numbered Step, nor does it have provision for an
arbitration representative." (full text, post., Appendix H, following
Memorandum)

19, 17hat on March 31, 1969, Oberbeck directed a letter to the
Labor Negotiator for the Municipal Employer, which contained language
resolving the only drafting problem left over from the December 2, 1968,
accord between the parties with respect to a 1969 collective agreement,
which language clarified the substantive agreement between the parties
as to the harmony between the Management Rights provision and the clause,
Hours of Work, Article XXV of the collective agreement; that Oberbeck's
letter reads as follows:

"Mr, Don VanderKelen

Dear Don:

Pursuant to our telephone conversation on March 31, 1969,
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tiie followina paragraph is to be added to Article XXV,
Hours of lork:

e. The hours listed are the generally applied hours
of work and shall not abrogate the management right
to assign hours of work or jobs as determined by the
needs of the school system and as determined by
provisions of this agreement. The exercise of this
right shall be subject to the grievance procedure of
this agreement."

20. That on April 30, 19629, a public meeting was held in the
City Council Chambers of Green Bay City Hall before the Advisory Committee
of the Common Council, the purpose of which was to elicit discussion
and positions of the public over the question as to whether the members
of the School Board should be elected, or continue to be appointed; that
some thirty (30) persons were in attendance, including three of the
individual Complainants, N. McHugh, Hutzler, and Molzahn, who were
accompanied by at least two other custodial employes; that several City
aldermen were in attendance, including Alderman Engebos who chaired the
proceeding; that a Mrs. Angus, a member of the School Board, was also in
attendance; that the five custodial-employes and AFSCME members made no
statement in the course of the Advisory Committee hearing, but that said
individuals did react to some of the statements of speakers before the
Committee by engaging in vigorous applause in the form of hand clapping:
that VanderKelen, sometime well into the course of the proceedings, made
a statement to the Committee that, "five persons in the room were school
maintenance workers who had walked off the job last year"; that Vander-
Kelen further stated in the form of a question that except for four persons
at the meeting "did all of the others in attendance have an interest in
education or did they have a vested interest?"; that the Chairman of the
Committee thereupon ruled VanderKelen out of order because of his state-
ment; that the member present from the School Board made no statements
and made no comment in reaction to the aforesaid remarks of VanderXelen,

21. That on April 18, 1969, several custodial employes of the
Municipal Employer traveled to Ripon, Wisconsin, for a regional conference
of public school maintenance employes, a proceeding unconnected with the
affairs of any labor organization; that among those custodials making
the trip was one Germain Baumgart who rode with two other female
custodians named, Alberta VanLanen and Eva Allen, all three of which had
ridden in a car with three men, who were also employed as custodials;
that on the return trip to Green Bay one of the men advised the female
passengers that they had been confronted by an individual, who they
presumed was an AFSCME member and a custodial employe of the School
District, who had asked the question as to why they were hauling "scabs”
to and from the convention; that at the time Baumgart was aware of the
fact that both she and the other girls were all current members of
AFSCME; that at least one of the other girls thereafter had informed
Baumgart on or near April 18, 1969, that there was little reason for
their continuing union membership if other employes were labeling them
"scabs"; that on Monday, April 21, 1969, prior to the beginning of her
afternoon shift, Baumgart met Ann McHugh, and related to 2. McHugh the
difficulty which some unidentified person caused at Ripon the preceding
Friday, with respect to their mistakenly referring to all or some of the
three female passengers as "scabs"; that because of this misquided label,
Baumgart requested that Ann McHugh, the Recording Secretary of AFSCME,
issue a list of names of those custodials who were AFSCME members so

-14- No. 9095-B



that the membership at large could distinguish AFSCME members from non-
members; that A. lMcHugh replied that she would compose a list of custodial.
who were non-members, since her task would be easier with a shorter list:
that Baumgart had no further reaction to A. McHugh's suggestion that the
prospective list would be one of non-members; that shortly thereafter

A. McHugh, in the course of traveling home with her brother, advised

N. McHugh of her intentions to compose a list of non-members to clear

up the confusion as reported by Baumgart with respect to the Ripon inci-
dent; that N. McHugh's only reaction was to‘the effect that he hoped

her plan would straighten out the matter.

22. That sometime between April 21 and 27, 1969, A. McHugh typed up
a series of originals and copies of a list of custodials, who were not
members of AFSCME, which contained fourteen (14) names followed by a
phrase of four words, "all hired during walkout"; that it was the practice
at least since October 1968 for the AFSCME officers, A. McHugh and
Darrel Molzahn, to collaborate in the distribution of monthly meeting
notices, Molzahn sending such notices to the West-side schools and
A. McHugh sending same to Fast-side schools where AFSCME members were
employed; that A. McHugh on or near April 27, 1969, advised Molzahn
that she intended to send the lists of non-member custodials together with
the regular monthly meeting notices for a May 3 meeting; that after
viewing said lists, Molzahn suggested to A. McHugh that the conjunction
"and" should be inserted after DeBouche", the last name on the list, in
order to make the enumeration and meaning more grammatically correct;
that Molzahn thereupon wrote in the conjunction "and"; that A. McHugh and
Molzahn distributed the lists to those East and West-side schools where
AFSCME members were employed, including the dispatch of such a list with
the accompanying meeting notice to a supervisory employe at the Garage for
distribution to AFSCME members at that site; that the aforesaid meeting
notices contained the following verbiage:

"POST ON BULLETIN BOARD

From Board of Education Maintenance Employees
Local 1672B
To All Union members.
T Next meeting will be held...evseesnenn
Date: Saturday - May 3rxd
Time: 9 a.m.

Place: Northside Hall" ‘

that the lists of non-members contained the following typed verbiage
and typed names: (the word "and" was handwritten on a number of
Molzahn's lists)

"From Board of Education Maintenance Employees

T Local 1672B

To All Union members

Reason To settle a misunderstanding............The following

are not members of Local 1672B.

Gerald Ahl Floyd Johnson Robert Burkel

Ralph Carpenter Richard Ewing Farl Halstead

Jack 0O'Malley Harold Wiesner Farl Taylor

Wm. Nies Viola Stelloh Jos. DeBouche and

Clarence Van Beckum Frank Stoffelen All Hired during
walkout.

Keep on file in case any questions arise...Do Not Post."
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that one such list was received by William Ernst, who worked at the
l.anglade School at the time with one other custodial employe, both bei:
members of AFSCME: that the Langlade list contained no conjunction "an
but an additional name, Ray Carpenter was added in handwriting, by a
Thomas Steeno, a custodial employe and AFSCME member, after Ernst had
prlaced the list of non-members with the attached meeting notice on a
bench in the boiler room area; that on Friday, May 2, 1969, a Mr. Slad
member of the School Board and VanderKelen were driving in the vicinit
of the town of Allouez and stopped to enter the Langlade School near
the boiler room area; that at about 10:45 a.m. on May 2, VanderKelen a
Sladky discovered the list of non-union employes on a bulletin board
in the boiler room; that Mr. Sladky instructed Ernst to remove the lis
and meeting notice from the board and separate the documents:; that
Ernst at the instance of Sladky, signed a short statement, VanderKelen
and Sladky also having signed, which in substance codified the limited
knowledge Ernst had of said list namely, the hour that said list was
observed on the board, the fact that it had come from the Union and th.
Ernst had not posted same.

23. That on Monday, May 5, 1969, a conference was arranged betwe:
Sladky, 0Olds and VanderKelen to discuss the discovery of the previous
Friday, and to apprise Olds of the aforesaid Ernst statement; that
representatives of the Municipal Employer conferred in the course of ti
period, May 5 to May 9, 1969, with respect to the ramifications of sucl
a list being composed and circulated; that 0lds concluded that the nam
of the non-member custodials, and the catch-all reference to the Novenl
1968 strike-replacements amounted to a "selecting-~out" of such non-
member custodials of AFSCME for special avoidance and further conclude:
therefrom, after conferring with Counsel, that the existence and circu:
tion of such a list constituted an illegal blacklist; that the Municip:
Employer further decided that AFSCME was responsible for its compositic
and circulation, and pnresumptively AFSCME's four local officers were
responsible for acts of the local union; that on May 8 or shortly befo:
said date, a reporter for the Green Bay Press Gazette was advised by
VanderKelen and 0Olds with respect to the substance of the alleged blacl
list discovered by the representatives of the Municipal Emplover; that
said reporter was able to gather a story including a direct gquote from
0lds, that posting of the blacklist was "terribly serious": that in
addition, on May 8 the Municipal Employer furnished the reporter with -
substance of four suspension letters which were to be issued the follo
day by the Municipal Employer; that on Friday, May 9, over the signatu:
of 0lds, the Municipal Employer sent by registered mail four identical
letters of suspension to A. McHugh, Molzahn, Hutzler, and N. licHugh,
which read as follows:

"Dear Mr. McHugh:

This is to advise you that you are suspended from employment with
the Green Bay Board of Education effective Mav 12, 1969. Further
you are notified that I am, by written communication to the Board
of Iducation, recommending that disciplinary action be taken by
the Board.

Fequest 1S beling made to the President Or the HBoard Or kducation
for a special meeting to consider your continued employment. If



#

a special meeting date is fixed by the President, you will be
notified as soon as it is set. The next regqularly scheduled
meeting of the Board is May 26, 1969 at 7:30 P.M., Fourth Floor,
City Hall, Green Bay, Wisconsin.

I am taking this action because of a blacklist of non-union em-
ployees (a copy enclosed) which was found posted' on the blackboard
of Langlade School and distributed by union officers. You are an
officer of AFSCME Local 1672B and, therefore, responsible for the
circulation and distribution of this blacklist.

Anv property of the Board of Education and keys to Board of
Education equipment and buildings shall be turned in to Mr. Dallich's
office immediately.

Sincerely yours,

EDWIN B. OLDS
Superintendent of Schools

cc: Mr, James Miller
Mr., N. Dallich
Members Bd. of E4."

that the Municipal Employer through the medium of 0Olds' letter to the
four officers on May 9, effectuated constructive discharges of N. McHugh,
Hutzler, Molzahn, and A. McHugh as of May 12, 1969; that the sole reason
advanced by the !Municipal Employer for the aforesaid constructive dis-
charges was because of the responsibility imputed to the four individuals
by the Municipal Employer on the basis of their functions as local union
officers of APSCME, including responsibility for the claimed illegal acts
of the AFSCME Union in allowing the composition and circulation of an
alleged blacklist; that the Municipal Employer had no reservations with
respect to the quality of work performed by the four AFSCME officers
while all were employed in maintenance-custodial work for the School
District; that as of Ilay 2, 1969, the date on which 0lds composed the
letter triggering the constructive discharges of the AFSCME officers, the
Municipal Employer had no knowledge as to the origins, author(s) purpose,
circulators of, identity of person posting, existence of union member-
ship action directing its preparation, or the extent of direct involvement
of the AFSCME officers with regard to the discovered list at Langlade,

or any other lists of non-union custodials; that the Municipal Employer
as of May 92, 1969, had no knowledge of any acts of special avoidance,
intimidation or coercion engaged in by AFSCME officers or members,
directed at non-member custodials at the work place; that the Hunicipal
Imployer had no knowledge as of said date whether the Langlade posting

of the list or the general circulation of similar lists, caused any of

it employes to have seen the list, or to have caused any disruption in
the normal operation or flow of work in the school system; that after
December 2, 1968, including the period coincident with the discovery

of the Langlade list, no instances occurred of AFSCME memhers or officers
practicing special avoidance of non-members in the school system during
working hours.
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24. That the Municipal Employer arranged for a special meeting of
the School Board for !May 19, 1969; that six members thereof were in
attendance, as well as Olds, Dallich and VanderKelen and City Attorney
Doepke; that the four AFSCME officers were present, represented by
Oberbeck, and Miller also attended; that the President of the Board
stated upon opening that the purpose of the special proceeding was to
receive recommendations and to discuss the suspensions of the four
maintenance-custodial employes; that 0lds read the May 9 letter directed
to the AFSCME officers; that 0Olds described the discovery of the list
at Langlade, and made a recommendation to the Board that the four AFSCME
officers be terminated pending further information; that VanderKelen then
indicated to the Board that a blacklist called for termination but that
the prospect of termination could apply to individuals actually responsiblc¢
suggesting that AFSCME might offer evidence relating to individuals
responsible; Oberbeck indicated that the collective agreement made pro-
vision for disposing of such controversies and requested that the question
of the discharges be thereupon handled as if it were in the grievance
procedure of said contract; that the Municipal Employer had a draft of
the collective agreement in its possession for approval; that Counsel
for the Board responded that the contract had not as yet been approved
so that there was a question as to what, if any, grievance procedure
applied; that the Board members inquired as to whether the Union would
provide details surrounding the posting of the list; Oberheck declined to
use the forum of the Special Board Meeting to bring forth further facts
surrounding the controversy and indicated that the Municipal Employer
should decide what action it was going to take; that the School Board
then adopted 0lds' recommendation to terminate the four Union officers,
including VanderKelen's proposed modifying condition which was character-
ized by the Board as an "amendment", covering the possibility that the
School Board upon learning of further evidence that others were respon-
sible, may conclude that the four officers were not actually responsible
for the list: that shortly after May 19, 1969 the local representative
for AFSCME, Miller, filed a grievance on behalf of the four discharged
AFSCME officers; that representatives of the Municipal Employver and
Oberbeck made arrangements to confer again on May 28, 19269 over the
question of the four discharges; that on the same day Oberbeck parti-
cipated with a City Alderman on an arbitration-panel involving another
municipal employer and in the course of a recess Oberbeck spoke with
the Alderman about the controversy over the list and the discharges which
were then pending with the School Board; that Oberbeck in said conver-
sation with the Alderman made a derogatoryv reference to the intelligence
of the School Board, for their part in discharing the AFSCME officers:
that a representative of the Municipal Employer learned of the aforesaid
conversation shortly thereafter; that Oberbeck met with School Board
representatives on May 28, 1969 in further efforts to resolve the matter,
in the course of which Oberbeck referred to the non-member custodials
described on the Langlade list, as "scabs"; that on June 3, 1969 Counsel
for the School Board composed and directed a letter to Oberbeck advising
AFSCME that the School Board "desired to follow the grievance procedure
in the proposed contract", and proffered a meeting with its Negotiating
Committee for 10:30 a.m., June 6, 1969 at the City Hall for the purpose
of further hilateral discussions over the discharge-grievances (full text,
post., Appendix I, following Memorandum); that on June 5, 1969, VanderKele:
wrote a letter to the School Board; that 0lds was aware of the contents
of said letter prior to the start of the June 6, 1969 meeting with AFSCME;
that the body of VanderKelen's letter to the School Board reads as
follows:
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"Sometime ago I recommended the acceptance of the Labor
Contract language. This recommendation was made contingent
on legal approval and with the belief that attitudes agreed
to at the negotiations would be those that would prevail
during the life of any agreement.

On December 2, the last day of the negotiations, we
made it clear that retaliation toward any one involved with
the situation at the time would constitute a breaking of the
agreements. - Subsequent actions are well documented on that
score. Under guises not too well concealed, a pattern of
pressure politics has been added to the discriminatory
practices against the minority of the workers group. The
latest was a statement by the state director of the union
that a name on the black list was that of "a scab worker".
This is an inflammatory statement contrary to the spirit
of the agreement.

The actions of pressure are well known, including a
pattern now well established in politics of attacking
through legislative circles. This action, in my opinion,
negates the moral agreement reached on December 2, and I
cannot recommend acceptance of any agreement with peonle
who adopt this type of tactic. It is one thing to bargain
at a table, but it is quite another to be unctuous at the
table and then use every retaliatory power available to
bring pressure to the bargaining table."”

25. That on June 6, 1969, some members of the School Board and
0lds, Doepke and VanderKelen met with the four AFSCME officers,
Oberbeck and Miller to discuss the grievances concerning the four
discharges pursuant to Doepke's invitation of June 3; that Oberbeck
and VanderKelen became involved in a discussion over Oberbeck's
reference to non-members as "scabs"; that VanderKelen raised a general
complaint about incidents of harassment directed at the non-union
custodials; that the parties concluded the meeting without having
resolved the discharges.

26. That Ann McHugh and Darrel Molzahn were the only individuals
responsible for the preparation and distribution of the list of non-
members: that after December 2, 1968, and for all time material herein,
no officer or member of AFSCME ever threatened a non-member custodial
or any custodial employe who was a former member; and that over said
period of time no AFSCME representative or member ever engaged in any
acts of coercion or intimidation to hinder or prevent such non-member
custodials from pursuing their lawful work and employment.

27. That the Respondents had knowledge that N. McHugh, Hutzler,
lMolzahn and A. lMcHugh were active as officers of Local 1672-B, AFSCME;
that the primary motivation of Respondents, 0lds and the School Board,
for discharging Norbert McHugh, Hutzler, Molzahn and Ann McHugh, was not
based upon said AFSCME officers' participation in, or responsibility for,
the commission of any illegal act, but rather upon their functions as
AFSCME officers and for their concerted activity on behalf of AFSCME,
the exclusive bargaining representative for maintenance and custodial
employes in the employ of the Respondent Municipal Employer.

28. That the Respondent School Board, through its representative,
Respondent 0lds, acknowledged on December 2, 1968, that it and AFSCME
had reached agreement on the terms of a collective bargaining agreement;

‘that Respondent School Board on February 10, 1969, through its agent and

Labor Negotiator, refused to acknowledge the existence of such a 1969
collective agreement and thereby repudiated same; that Respondent School
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Board, after its acknowledgment of a 1969 agreement, raised no objection
to AFSCME as to any impediment which prevented the Respondent School
Board giving full force and effect to said collective agreement, other
than its agent-Labor Negotiator's second repudiation of said collective
agreement on June 5, 1969; that the only other reason the Respondent
School Board relied upon for not giving force and effect to the
collective agreement was that which was proffered to AFSCME on May 19,
1969, namely that it had not as yet approved or signed the 1969 agreement.

Upon the basis of the above and foregoing Findings of Fact the
Examiner makes the following

CONCLUSIONS OF LAW

1. That Respondent, Joint School District No. 1, City of Green

Bay, et al, by its officers and agents:
by entering into a collective agreement with AFSCME and sub-
sequently by declining to give force and effect to such an
agreement, or to the arbitration provisions contained therein;
by repudiating said agreement after leading AFSCME to helieve
it was ready to negotiate grievances involving the discharges
of AFSCME officers, pursuant to the terms of the grievance
procedure contained in such collective agreement; by engaging
in public criticism of AFSCME members and officers at a public
meeting so as to intimidate them from actively participating
as interested citizens in a matter of public concern at a public
hearing; by threatening to discharge four AFSCME officers,
representing that said discharges would stand, unless AFSCME
acknowledged the commission of an illegal act, and unless
AFSCME or said officers would come forth with the names of
AFSCME members or officers responsible for the circulation of
the alleged blacklist;

interfered with, restrained and coerced its employes in the exercise

of their rights under Section 111.70(2), Wisconsin Statutes, and thereby,

has committed, and is committing, prohibited practices within the meaning

of Section 111.70(3) (a)l of the Wisconsin Statutes.

2. That Respondent Edwin 0Olds and Respondent Joint School District
lo. 1, City of Green Bay, et al, by its officers and agents, by dis-
charing employes Norbert McHugh, Louis Hutzler, Darrel Molzahn and
Ann McHugh, discriminated in regard to the tenure of their employment, to
discourage membership in, and activities on behalf of Local 1672-B, AFSCME
AFL-CIO, and thereby, have committed, and are committing, prohibited
practices within the meaning of Sections 111.70(3) (a)2 and 111.70(3) (a)l
of the Wisconsin Statutes.

3. That Respondent Edwin 0Olds and/or Respondent Joint School Distric

No. 1, City of Green Bay, et al, by its officers and agents:

by questioning Norbert McHugh in the presence of his bargaining

representative on October 10, 1968; by Olds' ingquiry in the

Spring of 1968 directed to a subordinate supervisor regarding

a stale incident in Norbert McHugh's work history: by Olds'

planned interrogation of Norbert McHugh regarding the repre-

sentations of a Principal, at a time more than one year prior

to the filing of AFSCME's complaint herein; by its unilaterally

making shift changes of custodial hours in elementary schools

on November 11, 1968, and declining to bargain with AFSCME

before implementing same; by its affording a reporter of the

local press an opportunity to learn of its pending action on

prospective digscharges of the four AFSCME officers and of its

reasons for same, prior to the issue of its termination letters

to said employes; by its bargaining demand on or before December
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2, 1962, that custodials, not then menmbers of AFSCIE, be polled
on the ratification of a collective agreement; by its payment
of a Lonus to non-striking custodials, who were employved ctefore
Jovember 11, 1962 (but not to include its failure to proceed
to arbitration with 2FPSCIL as to whether the unilateral
grant of saic bonus would Le violative of the collective
agreement) ; by its deduction of one day's pay from the
wages of lorbert licllugh and Louis Hutzler, for the time
both spent at a hearing involving a representation election
under force of a subpoena,
did not interfere with, restrain, coerce or discriminate against the
namned individual Complainants, or against any of its employes in its
erploy, and in that regard, Respondent Zdwin 0lds and RPespondent
Joint School nistrict ilo. 1, City of CGreen Bay, et al, did not commit,
and are not committing, any prohibited practices within the meaning of
Saction 111.70 of the Wisconsin Statutes.

4. That the composition and circulation of a list of named custodial
employes, including the identification of a class of employes as, “all
hired during walkout", which list identified said custodials as not being
memhers of lLocal 1672-E, AFSCHME, did not constitute, and does not
constitute a blacklist violative of Section 134.03, or of any other pro-
vision of the Wisconsin Statutes; that the composition and distribution
of such a list of non-nember custodials by Ann *icHugh and Darrel olzahn
was an act connected with the custodial employes' rights of association
and consistent with such employes' right of sclf-organization and
affiliation with ILocal 1672-B, AFECIE, their certified bargaining repre-
sentative, and in that regard, was an act protected by Section 111.70,
Wisconsin Statutes.

5. That UWorbert McHugh, Louis lutzler, Darrel Molzahn, Ann lMNcHugh
an” Local 1672-B, AFSCIE, by either their (its) participation in, or
resnonsibility for, the composition and circulation of the aforesaid
list of custodial employes, identified as not bein¢ members of AFSCHE, did
not thereby prevent, or interfere with, any employes of the rFespondent
in such employes' pursuit of lawful work or employment, and did not
thereby, coerce, intimidate or interfere with such employes in the enjoy-
ment of their Section 111.70(2) rights, including their right to refrain
from any and all Section 111.70(2) activities within the meaning of
Scction 111.70(3) (o)1, Wisconsin Statutes, and did not thereby, attempt
to induce Respondent fmployer to so interfere with such employes' Section
111.70(2) richts within the meaning of Section 111.70(3) (b)2, Wisconsin
Statutes.

Upon the basis of the above and foregoing Findings of Fact and
Conclusions of Law, the Examniner makes the following

CRIDINR

I™ IS ONRIENDD that the Respondent Joint School Nistrict fo. 1,
City of Creen Bay, et al, its officers and agents, and Respondent,
Tdwin 0Olds shall inmediately

l. Cease and desist from

(a) Threatening its maintenance-custodial employes <yith
loss of tenure because of their non~coercive acts
connected with carrying out their right of association
as members of AFSCIE, or of any other labor organiza-
tion, including such non-coercive acts as advising its



members as to which employes of the Respondent School
District may be affiliated, and which may not be affil-
iated, with Local 1672-B, AFSCME; or in any other manner
threatening said employes so as to inteffere with their
Section 111.70(2) rights.

(b) Refusing to give full force and effect to an arbitration
provision contained in any existing collective agreement
to which it is a party together with AFSCME, or which
is contained in a resolution covering wages, hours, and
working conditions of its maintenance-custodial emploves,
which arbitration provision has been adopted by the
parties for the final resolution of disputes arising
during the term of such a collective agreement or resolution.

(c) Refusing to give full force and effect to the terms of
any existing collective agreement, covering its main-
tenance-custodial employes which by its terms has not
expired, which it may have negotiated with AFSCME, or
which it may have enacted in the form of a resolution
following bilateral negotiations with AFSCME which
culminated in an accord over wages, hours and conditions
of employment for its maintenance and custodial employes,
for a period not yet expired.

(d) Discouraging membership in Local 1672-B, AFSCME, or any
other labor organization, by discharging any of its
maintenance~custodial employes, or by discriminating
against them in any other manner in regard to their hire,
tenure or any terms or conditions of their employment.

(e) In any other manner interfering with, restraining or
coercing its maintenance-custodial employes, in the
exercise of their right of self-organization, and their
right to be affiliated with and represented by Local 1672-B,
. AFSCME, in conferences and negotiations with the Respondent
School District, officers and agents on question of wages,
hours and conditions of employment.

2, Take the following affirmative action which the Examiner finds
will effecutate the policies of Section 111.70 of the Wisconsin
Statutes:

(a) Immediately offer to Norbert McHugh, Louis Hutzler, Darrel
Molzahn and Ann McHugh, reinstatement to their former
positions or to substantially equivalent positions, without
prejudice to their seniority and other rights and privileges
previously enjoyed.

(b) Make whole Norbert McHugh, Louis Hutzler, Darrel Molzahn and
Ann McHugh for any loss of pay and other benefits which
each aforesaid Complainant may have suffered by reason of
the Respondent's discrimination against them, by payment
to each said Complainant a sum of money equal to that which
each aforesaid Complainant normally would have earned as
wages, from the date that each Complainant was discharged,
namely, May 12, 1969, to the date of an unconditional offer
of reinstatement to each of said Complainants, together
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(c)

(d)

(e)

(£)

(3)

I
Joint School

U1 13

‘IS U

with other benefits due each Complainant for the afore-
mentioned period, less any net earnings which each said
Complainant may have received during such intervening
period, that they otherwise would not have received as
earnings.

Upon the request of Local 1672-B, AFSCME, comply with the
arbitration provisions contained in the 1969 Agreecment
between it and Local 1672-B, AFSCME, AFL-CIO, with respect
to the unresolved grievance and claim of AFSCHME, that the
$100 bonus paid by the Respondent School District to cus-
todians who worked between November 1l and becember 2, 19683,
was in violation of the terms of the then existing Agreement.

1ty
Notify Local 1672-B, AFSCME, that it is willinc to proceed
to arbitration of the aforesaid grievance and the issues
concerning same.

Upon the request of Local 1672-B, AFSCME, as described in
2(c) above, participate with Local 1672~B, AFSCHME, in the
selection of an arbitrator to hear and decide the afore-
mentioned grievance and the issues concerning same,
according to the selection procedure contained in the 196¢
collective agreement, or - -according to an alternate selection
procedure mutually agreed to by the parties.

Wotify all of its maintenance-custodial employes by posting
in conspicuous places, where notices to such enploves are
usually posted, througlhout all of the school buildings
operated by the Fespondent School District, where all such
erployes may observe them, copies of the Wotice attached
hereto and marked "APPEIIDIII A", Copies of such Notice

shall be preparecd by the Respondent School District aund
shiall Le signed by the President of the School Loard and Ly
tlie Superintendent of Schools of such School Listrict, and
shall be posted ilimediately upon the receipt of the copy

of this Order, and shall remain posted for thirty (30) days
after its initial posting. Xcasonable steps sihall one taken
by the Superintendent of Schools to iansure that said

Notices are not altered, defaced or covered Ly other material
Motify tiie Wisconsin Employmient Zelations Comuiission, in
writing, within twenty (20) days from the date of the
roceipt of this Order, of the steps tlhiat have been taxen

to comply therewith. .

TIIZR ORDERED that the complaint £iled by Board of Education,
istrict lio. 1, City of Creen Bay et al, and Idwin 0Olds,

alloging that Morbert “‘cllugh, Louis Iutzler, Darrel :iolzau, sail -iciugi,
and Sreen Say Imployees, Local 1672-C, AFSCHE, AFL-CIC, violateld 111.70
(3) (L) and 134.33 be, and tie saae hereby ig, dismissed.

ated at Madison, Wisconsin, thiis 25th day of Tebruary, 1°71.

TTISCOTEINT LHPLOYIIEITT RELATICQUIES COILIISCIC

~obert li, 2cClrmick, oxXamlner




"APPENDIX A"

NOTICE TO ALL MAINTENANCE-CUSTODIAL EMPLOYES

Pursuant to the Order of an Examiner of the Wisconsin Employment
Relations Commission, and in order to effectuate the policies of
Section 111.70 of the Wisconsin Statutes, we hereby notify our employes
that:

WE WILL NOT discourage membership in Green Bay Employees Local
1672-B, AFSCME, AFL-CIO, or any other labor organization of our employes,
by discharging any of our emploves, or in any other manner discriminating
against them, in regard to their hire, tenure, or any term or condition
of their employment. :

WE WILL NOT threaten any employe with the loss of tenure for their
participation in association with Green Bay Employees Local 1672-B.
AFSCME, AFL-CIO, including participating in acts, non-coercive in nature,
in the dissemination of information to fellow members of Local 1672-B,
AFSCME, AFL-CIO with respect to our employes' extent of membership in such
labor organ:zatlon.

WE WILL NOT refuse to give full force and effect to any existing
collective agreement previously negotiated with Green Bay Emnloyess Local
1672-B, MFSCME, AFL~-CIO, including arbitration provisions which mav be
contained thereln for the final resolution of disputes arising in the
course of its term, including any collective agreement or accord des-
cribed by the provisions of Section 111.70(4) (i), Wisconsin Statutes.

WE WILL NOT in any other manner interfere with, restrain or coerce
our maintenance-custodial employes, in the exercise of their right of
self-organization and the right to affiliate with Green Bay Employees
Local 1672-B, AFSCME, AFL-CIO, or any other labor organization of our
employes, and in the exercise of their right to be represented by Green
Bay Employees Local 1672-B, AFSCME, AFL-CIO in conferences and negotia-
tions with the School District, officers and agents on questions of wages,
hours and conditions of employment.

WE WILL immediately make whole Norbert McHugh, Louis Hutzler,
Darrel Molzahn and Ann McHugh for any loss of pay and other benefits
suffered by reason of our unlawful discrimination and interference,
restraint and coercion, by paying them the sum of money they normally
would have cearned in salary and other benefits for the period beginning
with the date of their unlawful discharges, to the date of the School
District's unconditional offer of reinstatement, less any other net
earnings which they may have received, and ordinarily which they would
not have received, durinag this period.

BOARD OF EDUCATION, JOINT SCHOOL
. DISTRICT NO. 1, CITY OF GREEN BAY
ET AL, GREEN BAY, WISCONSIN

President, Board of Education

Superintendent of Schools

Dated

THIS NOTICE MUST REMAIN POSTED FOR THIRTY (30) DAYS FROM THE DATE HEREOF
AND MUST NOT BE ALTERED, DEFACED OR COVERED BY ANY OTHER MATERIAL.
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STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

MORBERT McHUGH, LOUIS HUTZLER, DARREL
MOLZAHN, ANN McHUGH, and GREEN BAY
EMPLOYEES, LOCAL 1672-B, AFSCME, AFL-CIO

€3 as 38 0 e

Complainants, Case VI
: Mo. 12944 17P-63
-versus- : Decision No. 9095-B
BOARD OF EDUCATION, JOINT SCHOOL DISTRICT :
NO. 1, CITY OF GREEN BAY ET AL, GREEN BAY, :
WISCONSIN, and EDWIN OLDS, SUPERINTENDENT, :
Respondents. :
BOARD OF EDUCATION, JOINT SCHOOL DISTRICT :
NO. 1, CITY OF GREEN BAY ET AL, GREEN BAY, :
WISCONSIN, and EDWIN OLDS, SUPERINTENDENT, :
Complainants, : Case VII
: No. 13098 MpP-~70
-versus- : Decision No. 9095-B

NOPBERT McHUGH, LOUIS HUTZLER, DARREL
MOLZAHN, ANN McHUGH, and GREEN BAY
EMPLOYEES, LOCAL 1672-B, AFSCME, AFL-CIO,

Respondents.

- mm e mm e e o Em e e Em e em e e em me e e e e omm e we

MEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

THE PLEADINGS AND CONSOLIDATION OF ACTIONS

A complaint of prohibited practices was filed with the Commission
on June 5, 1969, by Norbert McHucgh, Louis Hutzler, Darrel Molzahn, Ann
McHugh and Green Bay Employees lLocal 1672-B, AFSCME, AFL-CIO. The
answer of the Respondent Municipal Employer was filed on June 23, 1969,
which included an affirmative defense treated herein as a counterclaim
in the proceeding, Case VII, No. 13098, MP-70. That on June 9, 1969, the
Commission noticed the matter for hearing, and on June 18, 1969, appointed
the undersigned as an Examiner to make and issue Findings of Fact, Con-
clusions of Law and Order pursuant to Section 111.07(5). After an
initial denial of the Municipal Employer's request for depositions for
purposes of adverse and discovery, the Commission in reply to the Muni-
cipal Employer's motion of July 7, 1969, issued an Order directing the
Examiner to permit the Municipal Employer to take depositions for limited
purposes of discovery from deponents, James Miller and Darrel Molzahn,
a representative and officer of AFSCME respectively. Hearings in the
matters were conducted on July 16, 17 and 18, 1969, August 4, 5, 6, 19,
20, and 21, 1969. In the course of the August 5, 1969 hearing, the
Examiner ordered that both actions that were raised in the Municipal
Imployer's counterclaim, and the Complaint filed by AFSCME, be consolidated
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and that the record made in the course of hearing be applicable to both
actions, including the exhibits received and voir doir and foundation
testimony relating thereto from the deposition proceedings. The parties
filed briefs by December 19, 1969,

AFSCME in its complaint alleged inter alia: 1/

"...the Respondents have engaged in a course of conduct
the total effect of which has tended to interfere...
with unit employes in the exercise of their rights
(Section 111.70(2)) and in some instances tended to dis-
courage membership in Local 1672-B by discriminating in
regard to tenure. . . of employment."”

AFSCME more particularly alleged in that regard, in paragraph #8 of its
complaint as follows:

"(a) Harassment of Complainant, Norbert McHugh, by investi-
gation into his past activities, making unfounded accusations
of misconduct, and publicly accusing him of wrong doing:

(b) Causing Complainants Norbert McHugh and Louis Hutzler
to forfeit a dav's pay for attendance under subpoena, of the
hearing on June 24, 1968, on the representation petition, while
other employees of the Board of Education attended the same
hearing without loss of pay:

(c) PRefusal to sign either of the two 2/ contracts that
have been negotiated since Local 1672B has been certified and
acting in disregard of the negotiated agreements of the parties
in the following respects:

(1) On November 11, 1968, the employer unilaterally made
changes in shift assignments and working locations for certain
bargaining unit employees not withstanding and contrary to
provisions in the Agreement...

(2) On December 23, 1968, Respondent Board of Education
approved and adopted a recommendation of its Property Committee
that certain bargaining unit employees be paid $100.00 each as
an alleged "adjustment for additional work loads imposed" during
the period of November 11, 1968, and December 2, 1968, durina
which period all of the bargaining unit employees were on
strike. . . . The bonus was paid to said non-striking employees
notwithstanding and contrary to wage scale and overtime pro-
visions in the agreement of the parties then existing.

1/ AFSCME's complaint is set forth in Appendix B, post., following
Memorandum.

2/ The question of whether the Municipal Employer failed to sign
- its 1968 collective agreement with Teamsters may be background
evidence in determining Employer animus against AFSCME, but
such independent act, or omission, cannot arguably be violative

of 111.70(3) (a) 1 at the instance of AFSCME.
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(3) On Tebruary 5, 1969, Complainant Local 1672B, by its
attorneys, notified the Board of Education that it had decided
to submit a grievance relating to the $100.00 bonus incident
to arbitration under the negotiated but unsigned agreement...

~ (d) Following the strike. . .of the bargaining unit employees
in Hovember of 1968, the employer, as a condition of the settle-
ment thereof, insisted that non-union members be entitled to vote
on whether or not to ratify the settlement agreement, in disregard
of the Certification of Complainant Local 1672B, and in disregard
of the exclusive recognition that the Employer had yielded in the
agreement.

(e) Suspension and discharge of Complainants, Norbert
I.cilugh, Louis Hutzler, Darrel liolzahn, and Ann McHugh, for
being officers of Complainant, Local 1672B, and therefore
alleged to be responsible for the circulation and distribution
of a list of non-union employees, referred to by Respondent,
Edwin 0Olds, as a 'blacklist'.

(9) The aforesaid conduct of Respondents Board of
Education and Edwin 0lds, constitutes a violation of the
laws of the State of Wisconsin, Sec. 111.70(3)1. and 2." 3/

The Municipal Employer denied in its Answer all of: the aforementioned
allegations of AFSCME's complaint and pleaded an affirmative defense
which is treated herein as a counterclaim, and which reads as follows:

"10. As to Paragraph 8 (e) of the complaint, respondents
deny the allegations contained therein, and allege that a
black list was circulated and distributed by Green Bay Employees
Local 1672B, AFSCME, AFL-CIO, and as the respondents are informed
and verily believe, Norbert McHugh, Louis Hutzler, Darrel Molzahn,
and Ann McHugh were the officers of Local 1672B at the time of the
circulation and distribution of said black list, and that they are,
therefore, responsible for the circulation and distribution, all
in violation of the Statutes of the State of Wisconsin, Section
111.70 (2) and Sections 111.70 (3) (b) 1. and 2.

WHEREFORE, respondents demand that the complaint be dismissed
as to the respondents and that the complainants be found guilty
of violating the Statutes of the State of Wisconsin, Section 111.70
(3) (b) 1. and 2.; that the complainants be ordered to cease and
desist from the circulation of the black list; that the complainants
be ordered to post copies of the orders of the Commission on all
bulletin boards regularly used by the members of the bargaining unit;
and for such other and further relief as the Commission deems
appropriate under the circumstances."

3/ AFSCME in its pleadings and brief occasionally refers to sub-

~  paragraph (3) 1. and 2. of the Statute as having been violated,
but the substance of its pleadings and argument, and from the
statute itself, makes clear that AFSCME means Section 111.70
(3)(a) 1. and 2.
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FACTS

The Municipal Employer had bargained with a labor organization other
than Comnlainant AFSCME for a substantial period of time from 1962, to
June 1968 for which period Teamsters Mo. 75 was the recognized exclusive
hargaining representative of its maintenance-custodial employes. In the
year 1967 and 1968 of that relationship, individual~Complainants Norbert
McHugh, Hutzler, olzahn and on occasion Ann McHugh, served as officers
and/or emplove bargaining-committee-members for the Teamsters. 4/ As a
result of an accord reached in late 1966 between Teamsters and the Muni~
cipal Fmployer, the latter enacted an agreement covering wages, hours and
working conditions for its custodial emploves in the form of a resolution
of the School Board. In late 1967 the same parties reached an agreement
over most of the terms of a collective agreement for 1268 except over the
problem of reassigning custodials, the method to achieve same and the
schedule of hours which would obtain in the event the Municipal Imployer
should convert to P.M. assignments for elementary schools. This problem
of assigning custodials to evening hours, to achieve better cleaning,
had been an issue between the parties several years before, involving
custodials in secondary schools, which subsequently had been resolved
through negotiations between Teamsters and the Municipal Employer about
the year 1962.

After January 1968, the Teamsters bargaining committee for the
custodials and represcentatives of the ‘dunicipal Employer met on two
occasions over the question of implementing shift changes and transfers
of custodials in the elementary schools. The last such meeting, by the
nreponderance of the evidence, took place just prior to Memorial Day 1962.
There is a conflict in testimony between Dallich's version as to what the
instructions of the Teamster bargaining committee were relative to Dallich
drafting a plan to implement shift changes, and Hutzler's and Giese's
versions as members of the Teamster committee which is alluded to in
rindings of Fact, paragraph #7.

The Examiner does not find it necessary to resolve said conflict in
light of evidence relating to an overt act of the Municipal Fmployer on
September 16, 1968, Findings of Fact, paragraph #12., and for the addi-
tional reason, that the comparative history of Teamster versus AFSCME
bargaining with the Fmployer over shift changes, shall be considered
herein only to determine the question of Employer animus toward AFSCME,
as an ingredient of a p0351b1e 111.70(3) (a) 2 violation.

On May 22, 1968, AFSCME filed a representation petition with the
Commission claiming majority status in the maintenance-custodial unit.
The Commission set hearing in the matter for June 24, 1968. 5/ After
its Direction of Flection, the Commission conducted the election on
Sentember 25, 1968, the results indicating that AFSCME prevailed over the
intervenor, Teamsters, as the designated majority representative of the
custodial employes. The Commission on October 10, 1968, issued its cer-
tification of AFSCME as the exclusive bargaining representatlve of said
custodials.

——

4/ 1Incidents arising out of Norbert McHugh's role as a Teamster committee
~  member and which are related to certain allegedly violative conduct of
the Municipal Employer, occuring over the period January to October 11,
1968, are set forth in Findings of Fact, paragraphs #8, #9, and #11,
and are discussed in the Memorandum, post., under subheadlnqs- Bunker
Incident, Principal Webster School Incident and October 10, 1968 Meeting

Accusations Against Norbert McHugh.

5/ The facts relating to Norbert McHugh and Hutzler having appeared at said
hearing, under subpoena, during working hours, are set forth in Findings
of Fact, paragraph #10.
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Prior to the aforesaid election and on September 16, Dallich with
0l1ds’' avproval submitted his draft of prospective changes in hours and
jobh assignments for custodials to the Property Committee of the School
Board, for its adoption. The Property Committee approved same and set
forth in its topical summary of the minutes of said meeting the following:

"5. Custodial PReorganization.
Mr. 0lds reviewed the need for the performance of custodial
work during the evening hours in the elementary schools.
Mr. Dallich outlined the reorganization plan and personnel
transfers which would be required to institute night shifts
in all of the schools.

A meeting will be arranged with the necessary representatives
to i1mplement the program.”
(emphasis supplied) .

The Municipal Employer, on Octber 31, 1968, directed copies of a mem-
orandum to its custodial employes setting forth such transfers and
schedule changes which reflected the Property Committee's action of
September 16 and advised therein, that the changes would be made on
November 11, 1968,

When Miller, representative of AFSCME, learned of such plans for
changing elementary hours he contacted Dallich and advised Dallich, that
as newly certified bargaining representative, AFSCME had no previous
opportunity to discuss the changes with the Municipal Employer and incuired
vhether the implementation date could be postponed. Dallich in substance
advised Miller of such a possibility, but that Miller should contact the
Labor Negotiator. IMiller reached VanderKelen on or shortly before
Movember 8, 1968, and was referred by VanderKelen to 0lds for a decision
as to whether the shift changes might be postponed. On !lovember 9, 1968,
Miller reached 0Olds by telephone and requested that the Municipal Employer
meet with AFSCME to discuss implementation of the shift changes before
they were to be placed into effect. 0lds declined to meet and negotiate
with AFSCME prior to making the planned changes on November 11, 1968. On
Sunday, Movember 10, 1968, in response to the Employer's declination in
that regard, AFSCME's membership voted to go out on strike. On Monday,
November 11, 1968, substantially all of the custodial employes and AFSCHME
memhers participated in a work stopnage, otherwise proscribed by Section
111.70(1) of the Act. At least two AFSCME members abhandoned the strike
and other non-member custodials remained on the job. The Municipal
Employer also hired a number of strike replacements, it having mailed
letters of termination to each of the striking custodials. On November
13, 1968, AFPSCME filed a complaint of prohibited practices with the
Commission charging that the Employer's unilateral action violated the
Act. The Municipal Employer filed a demurrer to said complaint. On
December 2, 1968, the parties reached a settlement ending the work
stoppage and also reached a collective agreement for 1969 covering
custodial employes, and shortly thereafter at AFSCME's request, its
complaint was dismissed. The record discloses no written accord, as
part of either the strike settlement agreement or the 1969 collective
agreement, with respect to any conditions, which if broken, would permit
the Municipal Imployer to vitiate the agreement. There is testimony of
the Labor Negotiator with reference to the existence of some condition,
namelyv, that at time of settlement, the parties made mutual pledges of
"no reprisals", which testimony is covered in discussion to follow under
the sub-topic "Repudiation of the Collective Agreement".
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0lds on the day of the strike settlement directed a communication
to all of the custodial employes, both strikers and non-strikers, setting
forth a summarv of the settlement terms, 6/ and that the parties had
~reached an agreement on the terms of a 1969 contract. (See Appendix F,
post., following Memorandum) The only drafting problem of any signi-
ficance remaining after December 2, 1968, related to a matter where the
parties had alreadv recached an acgreement on principle concerning manage-
ment rights, which was resolved by Oberbeck's written submission of
March 31, 1969. (See Findings of Fact, paragraph #19.)

On December 23, 1968, the Municipal Employer in unilateral action,
authorized the grant of a $100 bonus to some eleven (l11) employes in-
cluded in the bargaining unit, who had remained on the job at the time
of the strike on November 11, 1968. After 0Olds had rejected AFSCME's
grievance, challenging the Employer's grant of the $100 bonus, Counsel
for A¥SCME, on February 5, 1969, directed a letter to the School Board,
wherein he advised, that AFSCME intended to proceed to arbitration with
the grievance, which challenged the $100 bonus, as set forth in Step 5
of the collective agreement. The Labor Negotiator, VanderKelen, in
a letter of reply, denied the existence of the 1969 collective agreement
by the use of the following verbiage contained therein: '

"Your letter referred to Step 5 of the grievance procedure in
the collective bargaining agreement. Our present agreement
does not have this number step, nor does it have provision
for an arbitration representative."

(AFSCME's request for arbitration and VanderKelen's reply are set
forth in Appendices G & H, respectively, post., Memorandum)

On April 30, 1969, at a public meeting of an Advisory Committee of
the Common Council of Green Bay, called for the purposes of eliciting
citizens' positions over the efficacy of changing the method of selection
of School Board members, VanderKelen pointed out to the some thirty (390)
other citizens present, that several AFSCME members at the meeting were
members of a group who had previously engaged in an illegal work stoppage.
VanderKelen went on to state a question to the effect, did such indi-
viduals and others present have an interest in education or did they have
a vested interest in mind?

Ann McHugh received a request from one Germain Baumgart on April 21,
1969 that the Union provide all of the members with a list of AFSCME
members. She advised A. McHugh that such information would be helpful
in avoiding confusion such as she and two other female members of AFSCME
experienced at a Ripon regional conference of school employes the previous
weekend, when some unknown person confronted some of their fellow-riders,
in the absence of the girls, and charged that the men were transporting
"scabs".

I'va Allen in her testimony could recall little or nothing concerning
the Ripon trinm, or of the conversation of her fellow (male) passengers
concerning the label, "scab", bestowed on one or all of the girls.
Discussion as to any actual or latent conflict in the aforesaid testimony
is covered in material to follow under the sub-~heading, Composition and
Circulation of the List of Non-Members.

6/ There is a good deal of testimony with regard to the exact terms of

T seniority credits for reinstated strikers vis a vis the seniority of
hired replacements. Apart from possible conflict in that regard,
said question involves a potential controversy over the interpretation
of the terms of the 1962 collective agreement, the determination of
which shall not be made in this forum.
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A, “iclluch ohliced Baumgart's request by prerparing a list of non-
mamhers to vhich she anpended a short phrase after the last name, "all
hired during walkout"”. A. i'cHugh and l"olzahn collaborated in distributira
the lists, together with the regular monthly meeting notices for Ilay 1969,
to the twenty (20) some schools where AFSCME members were employed. (See
Findings of Tact, paragraph #22.) Many of the lists of non-members so
distributed contained the slight change suggested by Molzahn, which in-
dicated that the group, "all hired during walkout”, was an additional
number of employes, though not identified, over and above the named
individuals appearing on the list.

Such a list was discovered at Langlade School by VanderKelen and a
School Board member on May 2, 1968. From the statement of William Ernst,
an PFSCME member and maintenance employe who was familiar only with the
receipt of the list, the Municipal Employer determined that the meeting
notice and attached list of non-members came from AFSCME. Representatives
of the !Municinal Fmployer conferred about the matter early in the
following week and concluded therefrom that the purpose for circulating
such lists of non-members was to effectuate a "selecting out" of non-
member custodials for special avoidance. The Municipal Emplover further
concluded that given such a probable effect arising out of its circulation,
that the list constituted an illegal "blacklist”. ©Olds on May 9, 1969,
mailed identical letters of termination to the four AFSCME officers.

(Full text of letter to N. McHugh, Appendix D, post., following Memorandum)

On May 19 and 28, 1969, representatives of the Municipal Employer and
AFSCME met over the gquestion of the four discharges, wherein the School
Board sought to utilize the forum to secure information from AFSCME and
its officers as to the precise purpose of the list, and the persons
responsible for its circulation, if not the four officers. AFSCME
sought to determine the propriety of the discharges through the grievance
and arbitration machinery of the 1969 collective agreement, which approach
was denied by the School Board to the point that representatives of the
Municipal Imployer denied the existence of a binding collective agreement.
The parties again met on June 6, 1969, but became enmeshed over the
propriety, or "the breaking of faith”, in Oberbeck's reference to non-
members on the Langlade list as "scabs". Contemporaneous with the
June 6, 19692, meeting, VanderKelen had recommended in a June 5, 1969 letter,
0lds having affirmed, that the Municipal Employer should decline to honor
the 1969 collective agreement. Said letter was written only two days after
the Municipal Employer had invited AFSCME to meet and discuss the guestion
of the discharges pursuant to the grievance machinery of said agreement.
(The conduct of the parties covering the period May 19 to June 6, 1969, is
set forth in Findings of Fact, paragraphs, #24 and 25). Complaint of
prohibited practices was filed by AFSCME on June 5, 1969.

PERTINENT STATUTES

111.70

(2) RIGHTS OF MUNICIPAL EMPLOYES. Municipal Employes
shall have the right of self-organization, to affiliate with
labor organizations of their own choosing and the right to be
represented by labor organizations of their own choice in con-
ferences and negotiations with their Municipal Employers or
their representatives on questions of wages, hours and condi-
tions of employment, and such employes shall have the right to
refrain from any and all such activities.

111.70

(3) PROHIBITED PRACTICES. (a) Municipal employers, their
officers and agents are prohibited from:
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l. Interfering with, restraining or coercing any municipal
emrloye in the exercise of their rights provided in sub. (2).

2. Encouraging or discouraging membership in any labor
organization, employe agency, committee, association or repre-
sentation plan by discrimination in regard to hiring, tenure or
other terms or conditions of employment.

(b) ™Municipal employes individually or in concert with others
are prohibited from:

1. Coercing, intimidating or interfering with municipal
employes in the enjoyment of their legal rights including those
set forth in sub. (2).

"~ 2, Attempting to induce a municipal employer to coerce,
intimidate or interfere with a municipal employe in the enjoyment
of his legal rights including those set forth in sub. (2). :

111.70

(4) POWERS OF THE BOARD. The Board shall be governed by
the following provisions relating to bargaining and municipal
employment:

(a) Prevention of prohibited practices. Section 111.07
shall govern procedure in all cases involving prohibited practices
under this subchapter.

111.70

(1) sStrikes prohibited.. Nothing contained in this subchapter
shall constitute a grant of the right to strike by any county or
municipal employe and such strikes are hereby expressly prohibited.

111.70

(5) PROCEDURES. Any municipal employer may employ a
qualified person to discharge the duties of labor negotiator
and to represent such municipal employer in conferences and
negotiations under this section. 1In cities of the lst class
a member of the city council who resigns therefrom may, during
the term for which he is elected, be eligible to the position
of labor negotiator under this subsection, which position
during said term has been created by or the selection to which
is vested in such city council, and s. 66.11(2) shall be deemed
inapplicable thereto.

111.07

(4) Within 60 days after hearing all testimony and arguments
of the parties the board shall make and file its findings of fact
upon all of the issues involved in the controversy, and its order,
which shall state its determination as to the rights of the parties.
Pending the final determination by it of any controversy before it
the board may, after hearing, make interlocutory findings and orders
which may be enforced in the same manner as final orders. Final
orders may dismiss the charges or require the person complained of
to cease and desist from the unfair labor practices found to have
been committeed, suspend his rights, immunities, privileges or
remedies granted or afforded by this subchapter for not more than
one vear, and require him to take such affirmative action, including
reinstatement of employes with or without pay, as the board may
deem proper. 2Any order may further require such person to make
renorts from time to time showing the extent to which he has com-
plied with the order.

111.07

(14) The right of any person to proceed under this section
shall not extend beyond one year from the date of the specific
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act or anfair lebcr practice allaeged.

(2) It shall be an unfair labor practice for an eriiloyce
iandividually or in concert withi ot

(f) 7o hinder or proveat, <y mass picketing, threats, in-
tiidacion, foreco or coercion of any kind the pursult of aay
la.;ful crli or employment, or to obstruct or intariere with
cubrance to or egress from any rplace of ewployrent, or to obstruct
or interfere witii free anl wrinterrunted use of pullie reoads,
streets, hichways, railways, airports or other ways of traval
oOX ConvaTIanct,

134.02

Llacklisting and cogcrcicn of employes. (1) 7fny 2 or more
Dorsons, vhother rembers of a partnership or company or stoch -

“olders in a corporation, who arc wiployers of laber, who shall
cosvine or arjrce to comine for the purposz of preventing any
prorson seeliing enployrient frow obtaining the same, or for tae
narsose of procuring or causing tho discharge of any ounloye Ly
thirecats, rromizes, circulating olacklists or causing the save

to e circulated, or vho shall, after having discharged any
earnloya, nrovent or attempt to prevent such 2rplorye from
ostaining cwnloymoent with any other »nerson, partnershin, corpany
or corroration by the means aforesai:d, or shall authorize, perait
or allow any of nis or their agents to »lacklist anv discharged
ennlove or any onmploye who has voluntarily left the service of
wis amployer, or circulate a !lachklist of much employe to
provent is obxtaining emplovwent under any othear emvloyver, or
who shall coarce or compel any parson to enter into an agreeuent
not to unite with or become a meuber of any lahor organization
as o condition of liis securing emnmloyient or continuing therein,
shall e punished by fine of not more than 5572 nor less than
2100, which fine shall be naid into the state treasury for the
bonefit of the school fund.

() Wothinc in this section shall prohibit any eryiloyver of
laor from giving any other such employer, to vhio» & discharged
employe was applied for employrent, or to any lLondsran or suraty,
a truthful statement of the reasons for such discharge, vihen
requestad so to do by such employe, the person to whom e has
applied for zmnloyment, or any bondsman or surety; but it shall
e a violation of this section to give such iaformation with
ti:e intent to blacklist, hinder or prevent such employe fron
o:taining emsloyment; neither shall anything herein contained
nrohibit any employer of lakbor from keeping for his own
information and protection a record showing the habits, character
and corrtetency of his ernployes and the cause of the disclhiarge or
voluntary cuitting of any of them."

134.03

Preventing nursuit of work. Zrny person wh

o by threats,
intinidation, force or coercion of any kind shall @

hinder or nrevent
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ar.- ocer nerson from encgaginc irn or continuing in any lawfal
oY o, oxr crmloyrment, citiicr for bimself orxr as a wvage vorker, orx

:0 shall attermpt to so hinder or prevent shall bhe punisiaed Ly
flne not eiceecding 7190 or by imprisonment in the county jail
not wore thian & months, or »y heotl fine and imprisonment in the
ciscraotion of the court. l‘othing herein contained shall be
construcd to prohibit anv person or persons off of tas premiscs
of such lawful worl: or employment from recommending, advising
or persuading otiners v peaceful means to refrain frorm working
at a place rrere a strike or lockout is in progress."

RPOSITICC OF RARTIES

“anicinal Dnploye

the unicipal Tmployer contends that the evidence in the record
roveals no believable explanation for the composition and circulation
of the list of non-meimbers. It further suggests that the reasons ad-
vanced for Jistributing tihe list from lthe testimony of ‘olzahn and 2nn
Jfeliuciy, namnely, that AFSCMI mempers could utilize said list to distinguisih
perwers froir non-members and thereby avoid other misunderstandings, is
not persuasive since the remaining testimony rmakes clear that such a list
would lLiave no nroductive benefit in aiding employe-nenrbers to readily
identify other emnloyes in the class, "all hired during walkout”.

‘the Funicipal Employver argues that the special label apnearlnﬂ on

the list, namely, "all hired durlng walkout”, together with its publica-
tion, constituted a deliberate attempt to 51ngle out such individuals ac

a class for the purpose of interfering with their richt to either join,
or not to join, a union; that said act amounted to a threat to hinder
neon-menhers in their pursuit of lawful work. The Municipal Fmployer
argues that the Union is obligated to represent all of the emmloyes in

he Largaining unit for which it was certified as representative. AFSCNE
was functioning as a union when it distributed its regular moanthly r'eblng
notices, withh the attached list of non-members. The four eleOJeo who
werc the AFSCHME officers, were responsible for the procedures and the acts
of the Union, including the responsibility for any illegal conduct, or

for the perpetration of unprotected activity, in conjunction with the
circulation of the list. CGiven the fact that ATSCITE was duty-bound to
renresant non-members employed in the custodial unit, the distribution of
a list of non-mertyers vvas an act which marked such emnloyes for special
avoidlance and therefore constituted a bhlacklist. It contends that there
is authority for the 0roposition that a "blacklist is a part of the para-
nhernalia of a strike” A strike under 111.70 is not nrotectod activity,
so that it follows that paraphernalla wnich goes along with a strike,

nanvely, circulation of a blacklist, is unprotected act1V1ty for which
AFPSCINMT officers vere responsible. The Employer contends that the distri-
bution of such a blacklist constitutes a threat and intimidation of noa-
nerrers which would hinder such employes "in continuing in-lawful work*™,
in violationn of Wis. Stats., 134.03. The evidence indicates that the only
.asis for its discharging the AFPSCHE officers, was for their distributicn
of the ilacklist. The idunicipal Dmployer urges that its discretion to
choose the npenalty for such an engagement in unprotected activity should
not he abridced.

"rith respect to much of the activity which occurred prior to
Decenber 2, 1263, the Municipal Implover points out that @ good deal of
such: activity relates to AFSCHE charges that the Lmployer failed to sign



collective aure eumntn; or instituted shift changes without Ffirst bar~
irine . Other activity rclatas to its leged failure to ahide iy teris

o) rtein collective agreements. In either instance such conduct is

= ay related to the Largaining process or arguably involves a »reach of

coatraant. On aither count, asserts the ‘uniciral ITrployer, therc exiscs

no claini for relief under 111.70 in the form of a “prohilited practice’

be

]

fora the TTisconsin Implovicent Relations Cormission, whether it De in
12 form of a ‘refusal to bargain” charge or one grounaed in breach of
contract. This holds true irrespective of AFSCME's “total conduct" theory

on tha bhasis of wvhich it asserts an ‘interference and coercion® vieola Llcﬂ
Dyothe Jnployver involving matters not otherwise sanctioned Ly 111.790.

Pandcinel nmployer urges that aven assuming sufficient proof in that
rocard, the authorities malke clear that the administrative remedy for such
conduct is erelusively fact finding,

With resnect to several other allecations contained in the complaint,
tite Municipel Tuployer points out thiat the record discloses:s

that it did not harass 1!i. Ilciiugh or pukrlicly accuse him
of nisconduct as alleged in the complaintr'

that thouch all the ATSC™ strikers, including the
individual Complainants, were discharged on lfovember 13, 1968,
they vere all rehired on Necember 2 as part of the strike
settlerant, which included acgreement by the parties that all
nast differences were settled:;

that ATsCYi in the first days of strike, filed a cowplaint
with 1IN7C charging that the School Board's imnlementaticn of the
shift changes on the previous Yovember 11, violated the Statute;

that though said complaint was dismissed by WENC soon after
strile settlement, the Union in the instant action, sceks to
revive the very same issues:

that with regard to their pay loss shortly after the
June 190§ election hearing, neither 7. ‘ciugh or Hutzler
filed 'a ¢cricvance, and neither indivicdual complained to
surcrvision that he lost a day's pay for attending said
hearing under subpoena; that the record further indicates
that the only other employes attending said hearing were
SUPErVisSors;

With respect to the merits of AFSCI's charge that the fmployer's
sl'ift and assignment change of lloverber 11, 196S5, was an act violative
of 111.70(3)(a)l, the record indicates that its assignments of custodials
were effectuated as a result of a previous agreement between management
and tiie then existing bargaining representative for its custodial employes,
whose committee members instructed Dallich to make the necessary changes
an¢: assignments.

The Municipal Imployer further contends that AFSCIE and management
agreed to the basics of a collective agreement on December 2, 1963,
permitting tiie strikers to return to work, which agreement the School
Board liad not formally signed hecause of minor objections to wording.
Tith reference to the question of the $190 bonus authorized by formal
action of thie School Board in late December of 1968, notice of such
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meeting was furnished to the Union and at no time had management ever
previously promised the recipients that they would receive such a
grant, but in any event, the monies were paid to employes who remained
on the job over the period of the strike, irrespective of their union
status.

Other incidents underlying AFSCME's allegations of "coercion' under
the Act involve: the Bunker incident, where the testimony clearly reveals
that O0lds only made inquiry of a supervisory employe concerning a prior
confrontation with N. McHugh, Olds having never reproached N. McHugh over
the matter; and in regard to the dialogue between Olds and N. McHugh over
the Principal (Webster School) incident, about which N. McHugh testified
that in fact Olds never accused him of dishonesty or wrongdoing with regard
to the matter.

The Municipal Employer requests dismissal of the complaint filed by
the individual employes and AFSCME, and further prays for an order directing
AFSCHME to cease and desist from the circulation of a blacklist.

’

AFSCME's Position

The preparation and the distribution of the list of non-members
by A. McHugh and Molzahn was a noncoercive act of speech, argues
AFSCME, and as such it is constitutionally protected. The verbiage
typed on the list asserted a fact, namely, that fourteen (14) custodial
employés together with a group of unnamed employes hired during walkout,
were not members of AFSCME. An instruction appended below the enumerated
names made it clear that the communication was directed only to union
members. AFSCME contends that the preparation of the list was related
to the associational incidences of the Union members' lives. It points
out that an additional fact was stated in the list, that it was issued
to clear up a misunderstanding. The misunderstanding was directly
connected with the members' choices in making day to day associations.
In order to avoid future confusion of the variety of the Ripon convention,
Ann McHugh, in response to a request, sought to inform her fellow
members, as to the extent of the custodials' non-affiliation in the
Union. This was an act consistent with the employes' right to associate
and carry on their mutual interests as members of a union. AFSCME
contends that such an act of speech does not lose its prima facie
protection of the First Amendment merely because it occurs in a labor
relations context. On the contrary, the protection extends to
publicizing facts relating to union membership, and only if such speech
goes beyond the bounds of persuasion, as when it takes on the character
of coercion or intimidation, may it be proscribed by statute and admin-
istrative decree. Here, AFSCME points out, there is not a scintilla of
evidence to indicate that the circulation of the list disrupted the
work-place, or adversely affected the maintenance of the school system.
Witnesses called by the Municipal Employer, including a supervisor of
the custodial staff, could not recount any incident attributable to the
list, which had an adverse affect on operations. Management representa-
tives in testimony alluded to their belief that the purpose of the list
was to cause special avoidance, but the record is devoid of any instances
of any AFSCME members engaging in such conduct. In fact, argues AFSCHE,
Olds' testimony makes clear that as of the date of the four (4) dis-
charges, management had no knowledge of any incidents of avoidance or
disruption, but proceeded on their belief that the list was inherently
a blacklist. AFSCME contends that the circulation of the list was not
coercive per se, it was not accompanied by coercive activities, and
therefore it was an act in furtherance of the members right of association,
protected as such constitutionally and as an exercise of their 111.70(2)
rights.
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AFSCHME points out that the word "blacklist” is a word of art in the
parlance of labor relations. It denotes labor or management bringing
economic pressure on the other through its usage, or it may be used for
purposes of coercion. The list circulated here was not used to exert
economic pressure. It contained no threats, nor any other verbiage
which could be deemed coercive. There is no evidence of any intent to
affect the employment status of the individuals listed, nor any overt
acts by AFSCME members to hinder the pursuit of work.

AFSCHE points out that the only reason ascribed by the umployer
for the discharges of the four officers was because of their incumbency
as AXSCML officers, responsible for circulating a so-called blacklist.
Management acknowledged that each of the officers performed their work
satisfactorily. Apart from management's pretextual reasons recited at
the time for the discharges, the total conduct of the Municipal Employer
also indicates that one of the motivating factors for the discharges,
was the Municipal Employer's animus towards the employes for their union
activities.

In that regard, AFSCHME argues that the Employer's several acts of
interference and discrimination indicate the Municipal Employer's
hostility against AFSCME and its officers and animus against employes
because of their exercise of their 111.70(2) rights, which conduct
includes the following:

that the Municipal Employer engaged in activities of an
intimidating nature when in the Spring of 1968 0Olds approached
Bunker, a foreman, and inquired about N. McHugh's having had
a dispute with Bunker some ten (10) years before, a stale
incident which the foreman had long forgotten; that 0lds should
have known that his probe of a stale incident would get back
to N. Mciugh and that the inference is inescapable that Olds
was searching for something to hold against N. lMcHugh;

that 0lds, after hearing N. McHugh's claim in a bargaining
session that one of the Principals had criticized the existing
arrangement for night shift custodial service, engaged in protracted
telephonic interrogation of N. McHugh to get to the bottom of
the matter. He went so far as to summon N. McHugh by letter to
a meeting with the Principal and 0lds, indicating that the result
of same could prompt a recommendation to the School Board; that
upon learning that N. McHugh had corroboration for his represen-
tations, 0lds dropped the matter, but neverthelss 0lds' conduct
manifested an attempt to pin a misconduct tag on N. McHugh;

that after AFSCME had defeated the incumbent Union in the
September 25, 1968 election and just before issue of the WERC
certification, representatives of the Municipal Employer summoned
N. McHugh to a meeting, the Employer having even invited the
representative of the deposed Teamsters to attend, in the course
of which management leveled two accusations against N. McHugh
and the representative of the deposed Union also upbraided him over
some alleged misconduct; that no proof was proffered by management
in the face N. McHugh's denials of any misconduct, but nevertheless
the Municipal Employer made the unsupported accusations for the
coercive and intimidating effect it would have upon N. McHugh;

that in the course of a public hearing of a special
committee of the Green Bay City Council, the Labor Negotiator
for the Municipal Employer engaged in public criticism of
several AFSCME officers and members who had done nothing to
provoke the outburst; that the Negotiator pointed out to the
thirty (30) citizens present, that the AFSCME group "had walked
off the job last year" and questioned the legitimacy of their
interest in the matter before the Committee; that such public criticism
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would necessarily have a chilling effect on the AFSCME members
present and it also reflected the Municipal Employer's animus toward
said AFSCME members;,

that prior to the date of issuance of the four (4) letters
of termination to AFSCME officers, the Municipal Employer tipped
off a local reporter as to the background behind the action, and
as to the details of the termination letters, the reporter's
timely story even reflecting a quote from Olds' to the effect
that posting of the list was "terribly serious"; that the Employer's
eagerness to release its prospective action, and so characterize
the conduct of the dischargees, at a time when Olds in fact had
no information concerning the circumstances surrounding the
making and circulation of the list, manifested its animus toward
AFSCME officers;

That in addition to its acts of intimidation, the Municipal
meloyer exhibited disdain for the representative status of AFSCME, and
general disdain for its union contracts:

by refusing to meet with APSCME after Miller's request to
0lds for such meeting prior to placing the shift changes
into effect on November 11, 1968, such refusal having
occurred after months of negotiations between management
and the Teamsters committee; that the Employer's declina-
tion also came after its Property Committee, by action
described in published minutes, had approved Dallich's shift
reorganization with the expectancy that "a meeting will be
arranged with the necessary representatives to implement
the program"; that the Union's contention, regarding the
instructions which custodial bargainers may have given
Dallich in the negotiation session of late Spring 1968,
regarding drafting of shift changes, is the most probable;

that the evidence supports an inference that the Municipal
Employer, after much prolonged negotiations with a prede-
cessor Union over custodial evening assignments, decided

to "drop a bomb" on the newly certified AFSCME, by presenting
the custodials with an accomplished fact without negotiations,
an act which seriously undermined AFSCME;

that the initial and more believable testimony of Olds confirms
the contents of his letter of December 2, 1968, that the
Municipal Employer and AFSCME had reached an accord on the

terms of the 1969 collective agreement, and that such an agree-
ment was the gquid pro quo for AFSCME members returning to work;
that a mere language clarification of one provision remained in
limbo, involving a principle already agreed to, which was
resolved by Oberbeck's correspondence to Doepke on March 31,
1969; that 0lds, without inquiring as to which acts may have
vitiated the contract, accepted VanderKelen's recommendations

on two occasions, namely February 10 and June 5, 1969, that the
School Board should not recognize the existence of a binding
collective agreement with AFSCME, inspite of Olds' memo to the
enployes in December 1968; that Olds, in later testimony in
course of the hearing, sought to hedge on his earlier acknowl-
edgment of the existence of a 1969 agreement, and VanderKelen's
testimony contains several contradictions as to just which contract
he would acknowledge was controlling as of February 10, 1969, or
which contract applied just prior to his June 5, 1969 letter,
when he repudiated the 1969 agreement.
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that the Ifunicipal Employer unilaterally authorized the grant of
a vonus to a limited group of custodials employed in the unit,
who worked throughout the walkout, without negotiating a change
in their wages with AFSCME; that subsequently it refused to
process a grievance over the matter to arbitration on the grounds
of the Labor Negotiator's opinion that no existing collective
agreement provided for such an obligation;

that the Municipal Employer, after having first declined AFSCME's
request of May 19, 1969, to dispose of the discharge grievances
of AFSCME officers according to the grievance procedure of the
1969 agreement, then invited AFSCME to proceed to so handle said
grievances at a meeting scheduled for June 6, 1969; that prior to
such meeting, VanderKelen, with 0Olds approving, directed a letter
to the School Board recommending that a 1969 collective agreement
not be approved, on the pretextual grounds that the so-called
moral agreement of December 2, 1968, should not be honored because
of the existence, in the Negotiator's terms, of a "pattern of
pressure politics and discriminatory practices against a minority
of workers"; that VanderKelen contrived in testimony to provide
substance to the matters raised in his letter repudiating the
contract, but AFSCME urges that he resorted to an absurd list of
generalities, but yet was unable to supply specifics which con-
trasted to his earlier testimony regarding the basis for his
letter, where he indicated that he had no particular individuals
in mind.

AFSCME further contends that the Municipal Employer engaged in other
discriminatory activity:

by its denial of a day's pay to Hutzler and W. McHugh for the
time spent at a representation hearing under subpoena contrary
to a practice to maintain earnings of employes participating
in labor relations meetings; by its payment of a $100 bonus to
strikers after the strike settlement, as a reprisal against
striking AFSCME members;

AFSCME argues that the aforementioned conduct constitutes inde-
pendent acts of interference and/or discrimination, but that in the
alternative, the total conduct of the Municipal Employer should be
found violative of Section 111.70(3) (a) of the Act. It urges in its
prayer for relief, that in addition to a finding that the Municipal
Employer violated 3(a)l and 2 of the Act, it seeks reinstatements and
a "make-whole" order for the four (4) individual Complainants, a day's
pay for the two officers for the discriminatory deprivation of wages
for attending a hearing, an order directing payment of $100 bonus to
all employes, an order compelling the Municipal Employer to approve
the collective agreement and a cease and desist order against further
acts of the Municipal Employer which would tend to interfere with its
employes' 111.70(2) rights. AFSCME recognizes that some of the Employer's
violative conduct arises in the context of bargaining and further
acknowledges that 111.70 contains no sanctions against an independent
"refusal to bargain". However, it asserts that the total pattern of
conduct here evinces an Employer intent to interfere and coerce its
enployes and undermine the Union. AFSCME contends that though the
WERC has held 7/ that the municipal act contains no "8(a)5" type
sanction (Federal Act; equivalent under Peace Act - 111.06(1) (d)),

7/ Citing: City of New Berlin, (7293) 3/66; LaCrosse County, (7077-3)

~  6/67; see also Milwaukee Board of School Directors, (6883-A) 3/66;
City of Milwaukee, (8410) 2/68; Wauwatosa Board of Education, (8319-C)
7/68; and Joint School District #8 (Madison) v WERB, 37 Wis. 2d 483,
489, (1967).
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nevertheless the legislature did not intend to narrowly limit the
traditional scope of the interference and coercion provision. (Peace
Act 111.06(1) (a); Municipal Act 111.70(3)(a)l.) AFSCIAE further requests
that the complaint of the Municipal Employer with regard to the claimed
circulation of a blacklist, alleging violations of Sections 111.70 and
134.03, be dismissed.

ANALYSIS AND CONCLUSIONS

CONDUCT OF MUNICIPAL EMPLOYER,
ALLEGED TO BE ACTS OF INTERFERGNCE
OR DISCRIHINATION, NOT VIOLATIVE OF 111.70(3)(a)l AliL 2

Bunker Incident

The record discloses that in the Spring of 1968, Olds, for some
unknown reason, in the course of a chance meeting with Bunker, a
foreman and non-unit employe, inquired as to whether N. McHugh had
ever ordered Bunker to leave a school building. Bunker related that
it was a long-forgotten matter, but affirmed that such a confrontation
had occurred. There is no evidence that Olds should have expected
Bunker, a supervisory employe, to inform N. McHugh concerning 0lds'
interest in the very stale incident. Similarly there is no evidence
that Olds even questioned or reprimanded N. McHugh about the incident
or that he directed subordinate supervision to make particular note of
the matter for McHugh's personnel file. The only possible inference which
can be drawn from the evidence is that Olds engaged in a mild rebuke of
Bunker. Therefore, the Examiner has not considered the matter as part
of the total conduct of the Municipal Employer which may otherwise
constitute interference or discrimination under the Act.

Principal (Webster School) Incident

N. McHugh participated as an employe committee member of the
Teamster bargaining team in the period January to June 1968. In the
course of one such bargaining meeting between representatives of the
Municipal Employer and Teamsters, the topic of evening custodial
assignments in elementary schools occupied the negotiators, N. McHugh
having informed the management team that one of their own Principals
had advised him that a night shift assignment of a custodial was not
working in that Principal's school. The record discloses that 0Olds,
within a few days of said bargaining session, telephoned N. McHugh and
expressed the desire to "get to the bottom of the matter". Olds
shortly thereafter, in a letter delivered by a foreman, summoned N.
McHugh to a meeting with the Principal and 0lds, the evidence supporting
an inference that 0Olds planned an interrogation of N. McHugh outside
the format of normal bilateral negotiations, to determine the verity of
N, McHugh's representations vis a vis a possible explanation by the
Principal. The record further discloses that N. McHugh telephoned Olds
on the same day that said letter had reached him, and advised Olds
that a witness could corroborate his previous representations. The
meeting was thereupon canceled and the matter dropped.

The preponderance of the evidence further discloses that the last
such bargaining session between Teamsters and the Municipal Employer
over the question of evening hours for custodials, occurred prior to
Memorial Day 1968. Olds' letter arranging for the interrogation, the
telephone call of N. McHugh and the cancelation of the meeting by
0lds, all occurred on a Friday, from the uncontroverted testimony of
N. McHugh which is given credence. The evidence further convinces the
undersigned that the matter was set to rest on said Friday, which Friday
could not have occurred on a date later than May 31, 1968, a point in
time more than one (1) year prior to the filing of AFSCME's complaint
herein.
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The Lxaminer concludes that AFSCME does not have a right to
proceed, by force of Sections 111.07(14) and 111.70(4) (a), for the
purposes of proving that 0Olds' aforesaid conduct, either independently,
or together with the Employer's overall conduct, violates Sections
111.70(3)(a)l or 2. However, 111.07(14) is not a rule of evidence,
so that the Examiner is not precluded from considering whether Olds'
attempt to arrange for said interrogation may indicate animus by the
Municipal Employer against a bargaining committee representative of the
custodials because of his zealous pursuit of the right to be repre-
sented in conferences and negotiations.

October 10, 1968 Meeting, Accusations Against Norbert McHugh

The record discloses that representatives of the Municipal Employer
met with N. McHugh and James Miller, AFSCHME Representative, at a time
subsequent to AFSCME's designation as "majority representative"”, but
just prior to its certification as exclusive bargaining representative
of the custodials. Perhaps, in an effort to avoid circumventing the
officially recognized majority representative, a representative of the
Teamsters was also invited to participate. 0Olds and VanderKelen pro-
pounded questions to N. McHugh which reasonably could be deemed accus-
atory. The Municipal Employer accepted McHugh's denials and indicated
the matters were dropped. IHowever, there is no evidence of any Employer
threats or intimidation, and unlike the planned interrogation of W.
McHugh involving the Principal incident, the Municipal Employer gave
N. McHugh the opportunity to have a representative present throughout
the dialogue. Contrary to AFSCME's claim, there is insufficient
evidence to support an inference that the Municipal Employer sought,
through the aforesaid questioning, to "hang a misconduct tag" upon
McHugh. The Examiner concludes that the Municipal Employer, by the
conduct of its representatives in the course of the October 10, 1968,
meeting, did not commit any violation of Section 111.70 of Wisconsin
Statutes.

Coverage by Local Reporter of the Prospective Discharge Action
To Be Taken By the Municipal Employer

AFSCME contends that the Municipal Employer's permitting a local
reporter the opportunity to gather the details of the then pending
discharges of four (4) custodial employes at least a day in advance of
the termination letters, amounted to an act of intimidation violative
of 111.70(3) (a)l. The record indicates that the story broke on the
day after the termination letters were mailed. There is no evidence
to support an inference that the Municipal Employer arranged for a press

release, or a news tip, in order to intimidate AFSCME members or officers.

In determining the legal propriety of the Municipal Employer's conduct,
the standard against which it is to be measured is not whether such
conduct represents a prudent exercise of management's discretion in
labor relations or personnel matters. Evidently, unlike many
governmental bodies involved in matters of disciplining public employes,
the Municipal Employer here did not choose to take advantage of the
exemptions of Section 14.90(3) (b), which permits a governmental body to
withhold the details of ongoing deliberations where such body is
"considering employment, dismissal . . . or discipline of any public
employe . . . or the investigation of any charges against such

person . . ." The Examiner concludes that there is no evidence to
support an inference that the aforementioned conduct was an act of
intimidation violative of 111.70(3)(a)l of Wisconsin Statutes.

Loss of Pay for N. McHugh's and Hutzler's Attendance, Under
Subpoena, at 1968 Representation Hearing

The record discloses that N. McHugh and Hutzler were the only
unit employes attending the representation hearing on June 24, 1968.
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At least two supervisory employes also attended said hearing. Assuming
that the Municipal Employer maintained the salary of the supervisors

for their attendance at hearing, its disparate treatment of the two (2)
unit employes in reducing their wages, does not necessarily constitute

a discriminatory deprivation within the meaning of 111.70(3) (a)2. Contrary
to AFSCME's contention, there is no evidence that the Municipal Employer
had a policy of maintaining earnings of unit employes for their attend-
ance at hearings involving employment relations matters. Neither of

the Complainants reported to work on the morning of the hearing, but
both evidently presumed that they could absent themselves for three (3)
hours in the morning and appear at the hearing at 10:00 a.m. without
suffering any wage loss. The Examiner concludes that the aforesaid
deprivation of one day's earnings does not constitute discrimination
within the meaning of Section 111.70(3) (a)2 of the Wisconsin Statutes.

Unilateral Shift Changes and Custodial Assignments of November 11, 1968

The record discloéses that N. McHugh, Hutzler and on occasion Giese,
and Molzahn, then acting as members of the Teamster bargaining committee,
had met twice between January and May 30, 1968, with representatives
of the Municipal Employer to discuss the question of changing hours of
custodials to give more nighttime coverage in the elementary schools.
Without crediting or discrediting the testimony of Hutzler or Dallich,
concerning the last such meeting which took place prior to the filing of
AFSCME's representation petition in June 1968, there is conclusive
evidence that the Teamster Committee invited Dallich to draw up a work-
able schedule on shift assignments for elementary schools. The conflict
lies as to just how definitive each side became- at that meeting, con-
cerning the finality of Dallich's prospective schedule vis a vis the
quality of its being executory and subject to further negotiations with
representatives of the custodial employes. The record indicates that
up to that time the Municipal Employer and the bargaining representative
for the custodials had a history of negotiating over shift changes
affecting custodial assignments for evening hours, including a bilateral
agreement in 1962 or thereéabout, with respect to such assignments for
high schools. The Teamster and Eriployer negotiating committees had
engaged in protracted negotiations in the course of 1967 and part of
1968 over the prospects and details of such assignments for custodials
in the elementary schools.

After the last such bilateral negotiation between Teamsters and the
Municipal Employer, AFSCHME's petition for representation election was
processed to the point that an election was directed for September 25,
19¢68. :

The Examiner does not find it necessary to resolve said conflict,
as to just what instructions may have been given to Dallich at the
May 1968 meeting because of the presence of other significant facts. The
record discloses that on September 16, 1968, the Property Committee of
the Municipal Employer considered Dallich's proposed schedule, the minutes
of which were published. Just prior thereto, from the evidence in the’
record, Dallich conferred with 0lds over the schedule to be submitted
to the Property Committee. From Dallich's own testimony the School
Board, many months before, had given the Administration the authority
to work out the details and timetable for such changes. From conclusive
evidence in the record, as of the date of the Property Committee meeting,
there was no further need for representatives of the Municipal Employer
to confer with each other over the aforesaid changes after September 16,
1968. On said date the Property Committee adopted a report approving
the prospective shift changes and significantly set forth this state-
ment, "A meeting will be arranged with the necessary representatives
to implement the program". (emphasis supplied] As of the day of such
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action, the Property Committee was aware that the Teamsters and AFSCUE
would be vying for selection as exclusive representative on September 25,
1968, the date for the election. The Examiner concludes that the
Municipal Employer, by its own official action of September 16, 1968,
indicated it was prepared to meet with the "necessary representatives”
before implementing the shift changes, meaning, whichever labor
organization was selected as exclusive representative.

Thereafter on November 9, 1268, 0lds declined to meet with AFSCME
before the shift changes were to be effectuated. It is a fact that
the Municipal Employer's conduct in that regard was followed by an
unlawful strike by a substantial number of its maintenance employes,
nearly all of which were members of AFSCME. It is also true that the
aforementioned conduct of the Employer became the basis of an AFSCME
complaint, charging that the Municipal Employer's unilateral changes
in working conditions constituted interference and coercion.

Assuming such unilateral changes of hours had been effectuated by
an employer in the private sector subject to state jurisdiction, it may
very well be that such conduct would have been adjudged to be viola-
tive of Sections 111.06 (1) (d) and (a) of the Employment Peace Act, as
a refusal to bargain, and derivatively, as interference with the employes'
rights to engage in concerted activity for purpose of collective bar-
gaining. However, considering the remedy available to AFSCME on
November 11, 1968, the fact is that after 0Olds' refusal of November 9 to
negotiate before making the changes, the Union chose to strike rather
than file for fact finding. The parties thereafter on December 2, 1968,
settled the matter that precipitated the strike and at least on said
date, they stated that they had arrived at a collective agreement which
was to be effective at least through December 31, 1969. In addition,
AFSCHME took steps to withdraw the pending prohibited practice proceeding
filed with WERC, it having previously alleged that the Employer's
unilateral acts constituted a violation of 111.70(3)(a)l. °An examiner
for the Commission, on December 6, 1968, dismissed said proceeding.

In view of AFSCME's failure to pursue fact finding after the
Municipal Employer's refusal to negotiate, its subsequent resort to
an unlawful strike, its filing of and later withdrawal of, a pro-
hibited practice action challenging the shift changes, the Examiner
will not treat the Municipal Employer's unilateral changes in hours,
as a part of any overall conduct of the Municipal Employer, which other-
wise may be violative of 111.70(3)(a)l. Independently, the aforesaid
conduct cannot support a claim for relief under the Act. However,
nothing precludes the Examiner from considering whether the aforemen-
tioned conduct of the Municipal Employer together with other acts, may
manifest animus against AFSCME members in determining the question as
to whether the Municipal Employer violated 111.70(3) (a)2.

$100 Bonus to Non-Striking Custodials, Discriminatory As
A Claimed Reprisal Against AFSCME Members?

The Municipal Employer paid a bonus to those custodials employed
as of November 11, 1968, who remained on their jobs throughout the
strike, such bonus having been authorized and paid after the strike
had been settled. It based said grant on that group's having extended
themgelves under so-called adverse conditions for the period of the
walkout. However, no such similar bonus was ever paid, in whole or in
part, to either the newly hired strike replacements, or to the former
adherents of AFSCIIE who abandoned the strike, both of which groups
worked under substantially similar conditions. Such disparate treatment
may be crucial in determining whether the reasons advanced by the
Municipal Employer for rewarding the non-strikers in the first group
were in fact pretextual, but not all discriminatory conduct is illegal
under 111.70(3) (a)2. Assuming arguendo, that the liunicipal Employer's
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grant of a bonus to said non-strikers evinces discrimination capable of
discouraging membership in AFSCIME, nevertheless, whether such conduct
can be adjudged violative of 111.70(3) (a)2 depends upon whether the
discrimination is directed against AFSCI{E adherents because of their
parcticipation in concerted activity which is protected, namely, a
legitimate strike. 3/ (emphasis supplied) The Act, Section 111.70 (4)
(I), expressly prohibits strikes in municipal employment unlike the
general protection of the Federal Act for strikes in the private sector,
and therefore the unicipal Employer's grant of the aforesaid izonus
cannot constitute statutory "discrimination" against former AFSCIE
striliers. Under the circumstances here, there could result therefron
no "discouraging of membership" in AFSCIE because of the participation
of striking custodials in protected concerted activity, since a strike,
thouglhh it be action in concert, as a matter of law is unprotected. 9/
(emphasis supplied) -

Bargaining Reguest That Jdon-ilembers Be Permitted to Ratify the Strike
Settlement

In tue private sector, given a tentative settlement of an cconomic
strilke, an employer is left to the internal devices of the particular
uniou it Largains.with, concerning the ratification process of nego-
ciated settlcuwents. If an employer in the private sector should iansist,
to a point of impasse as a condition of settlement, that non-memvers
Le allowed to participate in the ratification process, its conduct may
very well be adjudged to be at least an 8(a) (1) and 8(a) (5) violation
of the i:ifA. (Peace Act, 111.0G6(1) (Q)) liowever, as in thie case with
STGCIT's contention that the $100 »onus to non-strikers was violative of
111.70(3) (a)2, the conduct of the .ivnicipal Zmployer here is interwoven
witii the action of the parties on or wefore vecember 2, 1968, namely,
their efforts to settle a work stoppage, which otherwise was unprotected
activity under the Statute. TI'or the same reason as stated .in the diz-
cussion atove relating to the $100 honus, the conduct of the  unicirol
‘mmloyer in recucsting that non-memizers ratify the strike settlewent
agrecnciit, could not interfere with: any protected rights of ATSCHE
cuscodials and therefore such conduct is adjudged to be not violative
of Scetion 111.70(3)(a)l. In that regard, the Hxaaniner will not consider
wvnether such conduct may be a part of total conduct of tiie tunicipal
imployer, which otherwise may te violative of 111.70(3) (a)l.

COITOSITION NMID CIDCULATION OF LIST OF L0u-!WiiBLRS

Jon- Coercive fwct, ilon-Ixistence of Acts iiindering The Fursuit of Lawiul tlorxi:

e unicipal “wployer rcasons: Tuat to circulate a list of non-
wen.ecr custodials and to further identify other employes as being in a
group, ~all hired during walkout", ¢ffectively "selected out"” such employes
and warked them for special avoidance, ergo, the trappings of a blaciklist.
Its syllogism goes on to the effect. that at the time of the discovery
of the list the Duployer had in its employ a number of custodials who
had een nired at tuc time of the 1968 work stoppage and who refrained
from participating in the strike, that a blacklist is a device that goes
witli a strike; strikes under 111.70 are illegal and amount to unprotected
activity. AFSCIE officers responsible for the actions of their Union were
responsii.le for circulation of such a blacklist; that such officers’
participation in that regard constituted engagement in unprotected activity.
The »unicipal Employer's logic proceeds further in it assertién, that to

8/ Eriec Pesistor Corp. v. HILRE, 373 U.5. 221, 223, 53 LRRM 2121 (19263);
IiLP3 v. CGreat Dane Traillers, Inc., 388 U.S. 26, 65 LRRM 2465 (1967)

2/ ‘auwautosa Board of Education, (8636), 7/68.
City of iilwaukee, (6575-B), 12/63.
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circulate a list which creates special avoidance, is to interfere with the
richts of non-members to refrain from concerted activity, and that such
conduct also hinders said non-members in their pursuit of lawful worl.

lie Lmployer, in argument in bricf, in effect suggests that an in-
herent quality of illegality attaches to the circulated docuwment, as if
by application of a sort of, res iwsa loquitur (the thing speaks for
itself). However, in the alternative, the ifunicipal Employer speaks in
termis of a burden of coming forward, wihen it argues that no bkelievable
explanations for the publication of the lists were advanced at hearing
by witnesses for AFSCME, and similarly that the Municipal IEmployer, at
its special meeting of the School Board on May 19, 1969, afforded AFSCHE
the opportunity to explain the purpose for the lists, and none was
forthcoming.

The IEmployer points to the testimony elicited in cross examination of

A. licllugh and Molzahn which it claims clearly establishes that the rank
and file of AFSCIE could not readily identify a member from a non-member,
based upon mere possession of a list which labeled a number of custodials
in a class, "all hired during walkout", especially when few AFSCME
members actually did know said individuals by name who were hired during
the strike. With respect to whether Baumgart's recount of the Ripon
incident should be given credence, if the Employer means to suggest in
argument that Baumgart's testimony is unbelievable because Eva Allen did
not corroborate Baumgart's testimony surrounding the events at the Ripon
convention, the Examiner concludes that Allen's testimony has no probative
value and her failure to recount any conversations concerning the trip
home from Ripon is not significant. The Examiner credits Baumgart's
_testimony as to the details of the misunderstanding at Ripon, which she

testified prompted her to ask A. McHugh on April 21, 1969, for a list of
members to be furnished the rank and file. Baumgart's testimony was
consistent, she did not hesitate in recounting both the events of the Ripon
incident, and of her dialogue with A. lMcHugh, and she showed no signs of
being confused as to time, sequence or details of events. Allen appeared
frightened and at times appeared confused. Allen was very unsure of

the events surrounding one O'Malley's receiving a $100 bonus and she was
confused as to just what period of time he may have worked with her and
other APSCHME members after the December 2, 1968 settlement.

The Examiner rejects the conclusion reached by the Municipal Employer,
that because the testimony of AFSCME witnesses indicates little possible
value in the list as any aid to members in distinguishing menwers from
non-members, that therefore AFSCME had intended to accomplish something
illegal by its circulation. The Examiner credits the testimony of Ann
Mcllugh and Molzahn with respect to the underlying reasons for composing
and distributing the list and concludes that they alone were responsible
For distributing same. An after-the-fact appraisal of Ann iicilugh's
decision may very well convince all of the parties to this action that
possibly a more prudent and productive approach for A. McHugh, would have
been to merely inform all of the members that Baumgart, Allen and VanLannen
were AFSCIE members. Nevertheless, from an examination of the evidence, I
perceive no sinister motive attributable to AFSCME for the circulation of
the list, merely because the circulators failed to use the most prudent
device to enable ATFSCI'E members to determine the extent of union affiliation
among the custodials. The list stated a fact, and the Examiner credits
A. Mcllugli's testimony that she could satisfy Baungart's reguest by com-
posing a shorter list, one of non-members.

itnesses for the iunicipal Zmployer testified that the purpose for
isolating and identifying non-members had to be that AFSCME and/or its
officers were marling such non-members for special avoidance. However,
the “unicipal smployexr implies in argument that ZAFSCME could have cir-
culated a list of its members to clear up the so-called nisunderstanding.
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Spplvine the Luployer's "selecting ocut of non-members" theory, it is
Aifficult for the Lxaminer to perceive why such a "selecting out" would

not also result from publication of a list of members. (emphasis supplied)
If Ann licHugh had distributed such a list, query - would not the custodials,
who were not members of AFSCHE, have been just as isolated as a group, as
would have been the case if a list of non-uembers had been publisihied? Tic
only possible difference between the two situations that the Examiner can
perceive, is the notation on the Langlade list, "all hired during walkout®.
By virtue of that label the Iuwployer also contends that AFSCHE and its
officers intended to mark said employes for special avoidance. The fact

is that the record discloses that a "selecting-out" of a different group

of largely non-members was effectuated by the Municipal IEmployer itself
several months prior to the discovery of the Langlade list, namely, by
virtue of the School Board's adoption of its Property Committece report

of Lecember 23, 1968. As a result thereof, the Municipal Employer publisihed
that it would grant a $100 bonus to fourteen (14) of its employes, including
eleven (11) in the custodial unit, who remained at their jobs throughout

the strike. NMArguably, one might say this marked the new replacements, who
worked during the strike, for special avoidance, or marked AFSCME members
who wallked out in HNovember 1968, for special avoidance. It is not enough
that in the eyes of some beholder, "special avoidance” may be discerned as
the purpose inherent in a document such as the list of non-members dis-
tributed by A. Hcliugh and Molzahn.. Absent a clear threat recited in tue
document, the Examiner concludes that the composition and distribution of
the list itself, identifying non-members, and including a reference therein
to the class, "all hired during walkout”, did not inherently constitute a
coercive act or an act which would tend to hinder the non-member employes’
pursuit of lawful work.

Lxamining the language on the Langlade list, together with any at-
tending conduct of AFSCME members or officers on or before the circulation
of the list, the question is presented, did such total conduct constitute
a violation of Sections 134.03 and/or 111.70(3) (b)? The substance of the
former statute, with respect to proscribing "threats or coercion of any
kind that hinder or prevent the engaging in or continuing in lawful work"”,
is also prescribed in Section 111.06(2) (f) of the Employment Peace Act.
Section 111.06(2) (£f) has been interpreted to cover only physical interfer-
ence, or threats thereof, with the pursuit of work. 10/ [(emphasis supplied)
The sanctions thereof are typically directed at picket-line activity. The
Employer urges that special avoidance was accomplished by publishing the
list, which necessarily results in hindering non-members in the pursuit
of worlk. However, the record reveals no evidence that any member of AFSCHE
urged,  or practiced, special avoidance of those custodials who were hired
between iliovenmber 1l and bDecember 2, 1968, or for that matter, no evidence
of any acts of avoidance at the work-site against any non-member custodials.
‘‘here is nothing, from the contents of the list itself to persuade the
pxaminer that “special avoidance”, or an inherent tendency to "hinder pur
suit of work?”, would result therefrom. There is no evidence in tihe record
that any Jdisruption at any work site  in the school system took place as a
result of the circulation of the lists of non-members.

If the rLiunicipal Employer's "stretch"” were given to 134.03, the mere
circulation of a lL.andbill not otherwise disrupting the work place and
identifying non-union adherents for the purpose of proselytizing new members
would e inherently, by their print and distribution, a "threat or intimi-
Jation... of anotlier from engaging in...lawful work"”.  The sanction of
134,02 is dJdecired to e no more broad than that of Section 111.06(2) (£f) of
the Peace act. UYhere Leing no evidence that tihic four AFSCIE officers or
any other memiers engaged in any threats or acts of intimidation, directed
against non-uewbers, witn only the alteranate claim that the writiag, in and

10/ Uis. Orchesira Leaders Assoc. (Hearing Exawiner - 8302-4, 3/70,
aff'a. WERC, 8392-D, 11/70)




of itseli, i.ad the tendency to o coerce, the Examiner concludes that the
list of non-momhers, including the reference to "all hired during wvallkout”
is not inhercntly coercive within the meaning of 111.70(3) (b), and its
cormosition and circulation does not constitute an act walch would tend to
winder or prevent any individual employe in the pursuit of lawiul employ:
menkt within the weaning of 124.03. iue mere publication of a list of non-
wonoers does not indicate an AFSCIT declination to represent non-uenbers,
otherwise in the rargaining unit, so that the Examiner rejects the theory
advancea vy tiae Iunicipal IEmployer iniat AFSCME and the individual Complain-
ants violated Section 111.70 in that regard.

Protecte. Activity

Tros the credible and uncontroverted evidence recited above with
respect to the testiniony of Baumgart, A. rcllugh and llolzain, the Langlade
list and others similar thereto, were composed to settle a misunderstanding.
Similarly from the credited testimony of Baumgart, said misunderstanding
arosc from the wisdircctea assertion that certain AFSCHME mewbers siiould e
selcctive in their associating socially with Baumgart, Allen and VanLannen.
Said female custodials and nembers of AFSCIXE had been erroneously laveled
"scabs” at the Ripon convention and Daumgart was convinced that if AFSCLL
menkbers would continue to be so mislabeled by other members, that is would
adversely affect the prospect of continued association of some custodials
as members of AFSCII. Baumgart's request to A. lMcHugh was related to the
associational. aspects of membership in AFSCME. A. McHugh's respoanse in
publishing the list of non-members was a further incidental to the right
of custodials to associate in their own labor organization. It was an act
reasonably related to the interchange of information between officers and
their merbers in furtherance of mutual aid and protection, and in further-
ance of said employes' continuing right to be affiliated with a labor
orxganization of their own choosing. The uncontroverted evidence discloses
that the circulated lists were for the consumption of Union members only.
The record further discloses that the author of the list set forth a fact,
when she described the named custodials thereon as non-members. Though
A. lichugh's resort to the term "all hired during walkout" made it somewnhat
difficult for members to identify individuals by name under such a label,
said group description related to other custodials, who were in fact also
not members. There is no evidence in the record that the existence of said
list, or the fact of its circulation to AFSCME members, violated any
reasonable and nondiscriminatory rule against solicitation by the Union of
custodials on the lfunicipal Employer's premises during working hours. There
is no evidence that even one instance of disruption affecting the unit
employe took place anywhere in the school system because of the publication
and circulation of the list of non-members.

The Examiner has rejected the Municipal Employer's deduction as to the
interrelationship between so-called blacklist, unprotected strikes and
the publication of a list of non-members in question here. The Examiner
concludes that the acts of AFSCHE officers in composing and circulating
lists of non-members for the information of AFSCME members, reflected the
exercise of the right of officers of a labor organization, functioning in
its representative capacity, to disseminate information to its members
regarding the extent of affiliation or non-affiliation of employes in the
bargaining unit. The Examiner concludes that the aforementioned right is
a derivative of and related to, the custodial employes' "right of self
organization, (right) to affiliate with labor organizations of their own
choosing. . .”, as protected under Section 111.70(2) of the Act. 11/ It
therefore follows that the publication and circulation of the list of non-

11/ If the activity of municipal employes can be reasonably related to the

~  expressed 111.70(2) rights of the Statute, and do not otherwise vio-
late 111.70, they are to be adjudged "protected" under the act. - See
Board of Education of West Bend, Joint School District No. 1, (7938-2,
at page 39)
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meni>er custodials, such as was discovered at the Langlade school, con-
stituted an engagement by AFSCHE officers in protected activity under the
Act.

DISCRIINIIATORY DISCHARGES OF AFSCME OFFICERS

Real ilotivation for Discharges Implicit in Olds' Letters of
May 2, 1969, and 1in School Boara's Formal Action of lMay 19, 1969

The activity of A. McHugh and llolzahn in composing and circulating
the list of non-members has been found to be protected activity under -
111.70, and to the extent that such acts of circulation may be imputed
to Ilutzler and W. Iicllugh as well, the Examiner concludes that all four
officers were engaging in protected activity at the time of the
circulation of the list. O©Olds' letters of May 9, 1969, terminating
the employment of the four officers contained the identical language
which reads in part as follows:

"I am taking this action because of a blacklist of non-union
employees (a copy enclosed) which was found posted on the
blackboard at Langlade school and distributed by union officers.
You are an officer of AFSCME Local 1672B and, therefore,
resvonsible for the circulation and distribution of this
blacklist.”

Subsequently on may 19, 1269, at a special meeting of the School Board,
ostensibly called to “consider the continued employment” of the officers,
Olds' recommendation for termination was placed before the School Board
for its prospcctive adoption at said meeting. The HMunicipal EZmployer
rejected AFSCIE's request to dispose of the question as to the propriety
of the terminations pursuant to the grievance machinery of the 1969
collective agreement. In essence the liunicipal Employer proffered an
option to ArFSCIIE, which held out the possibility of the Employer re-
scinding the discharges if AFSCME or the officers acknowledged the
illegality of the circulation of the list, and if AFSCME or its officers
cane forward with the names of the individuals wilo were actually respon-
sible. The offer of the aforesaid option, termed the VanderKelen amend-
ment in the minutes of such School Board meeting, is deemed to be a
further act of intimidation on the part of the Municipal Employer. The
act of the School Doard on May 19, 1969, together with Olds' constructive
discharge letters of :lay 9 support an inference that the four AFSCME
officers were to be "sacked" for their fortuitously having been officers
of their local union at the time of the discovery of the Langlade list.
The School Board insisted that Olds' terminations were to stand unless
AFSCME produced the culprits and acknowledged the impropriety of the
circulation.

Under the circumstances the iunicipal Employer took its chances

. on its analysis of the inherent gqualities of the list, concerning its
legality or illegality. From the testimony of Employer witnesses, the
work performance of the four officers was considered to be satisfactory
if not exemplary. ‘‘he Examiner concludes that the liunicipal Employer's
conduct in discharging the four officers could have only one effect upon
the 111.70(2) rights of its employes, namely an adverse one. It follows
from the contents of the discharge letters of May 9, 1969, and from the
official action of the School Board on May 19, 1969, that the real
motivation for the Municipal Employer's discharge of W. kcHugh, Hutzler,
lMolzahn and A. McHugh, comes from the very lips of the Municipal Em-
ployer, 12/ namely, for their concerted activity on behalf of AFSCME. The

12/ NLRB v Great Dane Trailers, Inc., 388 U.S. 26, 65 LRRM 2465 (1967)
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Examiner concludes that the ifunicipal Employer effecutated discriminatory
discharges of the four AFSCME officers for the purpose of discouraging
menbersnip in AFSCHME contrary to Section 111.70(3)(a)2 of the Act. 13/

Motivation for Discharges !lanifested in the Total
Conduct of the Municipal Employer; Animus Against AFSCME
Officers and Committeemen for Their Union Activity

The record discloses that representatives of the Municipal Employer
participated in several bargaining sessions with the Teamsters bargaining
conmittee prior to June 1968 in an attempt to reach a bilateral accord
over cuanges in hours and assignments for custodials working in ele-
mentary schools. Such neogitations covered a rather lengthy period.
ilowever, after the entry of a new exclusive bargaining represeatative on
the scene, the evidence indicates that the iMunicipal Employer decided
that it would not afford AFSCME negotiators the same opportunity to bargain
over the question of implementing the prospective changes whiich its
Property Committee had approved. The question of how such shift changes
and assignments might be effectuated had long been an important question
for the custodials in the unit, and for their previous bargaining com-
mittce. In contrast, the record indicates that the iiunicipal Employer took
special pains to arrange a bilateral meeting with APSCME Representative,
I"iller, and i. licliugh over relatively trivial matters on October 19, 1962,
but on the relatively iaportant question of Dallich's planned shift-changes,
the lunicipal umployer declined to meet and discuss said guestion, tiouglh
its own Propercty Commitltee contemplated that sucli kilateral negotiation
would taiie place prior to the effective date for such changes. In this
regard tue Exawiner concludes that the conduct of thne Municipal Employer
evinces Lmployer hostility against AFSCME and its negotiators. ’

In late May of 1963, Olds recacted to the representations of a
bargaining comnitteemen for the Teamsters, namely 5. .icHugh, made in the
course of bilateral negotiations, wviercin ne advised Cmployer negotiators
that its subordinate supervision had veen critical of night-shift cus-
todial assignments. O0lds, rather than meeting the argument of said
Teamsters negotiator in further bilateral negotiation, chose to deal
indivicdually with . iiciugh by telephone and letter, to the point tuat
he arranged for an interrogation of Ii. lnicliugh and said Principal to
determine the verity of McHugh's claim. The Examiner concludes tihat Olas'
protracted telephone inguiry and his arrangments for suca an interrogatioa
of a custodial bargaining committeesinan, outside of the confines of Li~
lateral negotiation sessions, evidenced animus against K. licEugh for his
active role as a union bargaining representative on behalf of the custodials.

Cun April 30, 1969, an agent for the ilunicipal umployer, a member of
the School Board, and some thirty (30) other citizens including several
ArseE officers and members were in attendance at a special Advisory
Committee hearing of the City Council to witness and possibly to parti-
cipate in discussions rclative to the method of selecting School Board
members. The School Board's Labor Hegotiator rose to publicly reprove
the AFSCIE adherents present, as having participated with their fellow
members in an unlawful strike against the School District, and that
accordingly they must have a vested interest in the matters at nand,
rather than an interest in education. The Examiner concludes that such
conduct of the lMunicipal Employer, by its agent, evinced hostility against
AFSCIE officers and active members. The question of whether the afore-
mentioned conduct, may bHe considered as a possible act of interference
under (3) (a)l or the Act is covered in discussion to follow in this
llemorandum.

13/ Green Lake County, (6061), 7/62; City of Oshkosh, (Hearing Examiner
8381-a, 7/68; aff'd. WERC, 838l1-B, 10/68)
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srwloyer

hasis of the several aforementioned acts of the
tecoetiver with 0lds' termination letters of iay 9,

Iunicipal

1962, and the

cchool soard's action of tlay 18, 12€2, reaffirming the discharges, the
inaminer concludes that such total conduct of the Municipal Zmployer re-

veals tho real mnotivation for its ulacnarge of the AFSCME officers, namcl;,
its anipu:z againgt APSCIE officers and activists for their concerted
activity on bcehalf of their Union.
7Y O COrDUCY PRLATINS TO Wi 3SALGIIIING PLOCLES, OR 10
7
STLACH O CONTRACY, Do VIOLATIVL CF 111.70(3) (a)l, 2S5
TOUAL CORNDUCTY COUSTITUTINLG ILiTERILDZROLICL?

Since its duecision in the City of New Berlin 14/, thiis Coummission
Luas censistently held that indepeadent refusals to bargain cannot
rﬂ:_L_dkn oroibited practices under 111. 7ﬂ , The censin Supreins
ourt i. Jicta 15/ doproved the COhmlSolOﬂ 3 conclusion reached in
serlin aaw stated: -

r,‘y-, =]

PRy )

ST

.. Wwe Go wol tiink the leyislature intended in

scction 111.70, Stats., that a sc cicol oard shiould we

under a duty co collectively bargain."
In a 15C2 casc invelviag a "bSoiler plate” refusal to bargain, anauely,
anilateral withdrawal of free lunches By thc Enployer, the CO'El sioa
1 i

"Teyardless of any established unlawful intent or any other
estairlished unlawicl activity by the runicipal enployer, a

manicipal cmployer's refusal to bargain in good faith with
thic 1calcscntatlvc of its employes cannot constitute a
prohibited practice since Section 111.70 does not male
suca activity prohibited." 16/

Ctuer typical refusal to bargain situations apneared in two other
decisions, vucre tle Comnission dismissed the actions on siwilar grounds,
one involving a municipal employer's refusal to reopen negotiations
on an existing contract; and another involving a municipal erployer's
unilateral grant of benefits to non-unit employes without graunting same
to employes in the unit. 17 Both parties to this action recognize
that the rule of the case 1n ilew Berlin obtains, at least where a com-
plainant seeks a remedy on grounds of a (3) (a)l violation for an isolatsd
refuscl Lo argain.

10

e 2xawniner concludes thiat tie aforcirentioned decisions of the
Conmission do not dispose of the question here framed, in tlie sub-topic
of this ilemorandww, and in any event said cases are not considered
controlling in the instant controversy by the Lxanminer, in light of our
Supremc Court's language, that under certain conditions thie 111.70(3) (a)l
proscriptions may apply to conduct which goes to the fundamental bar-
gaining relationship itself, once a labor organization has secured
certification as the exclusive bargaining representative. Those decisions
of the Court are covered in discussion to follow.

14/ TIobid, #7.
15/ Joint School District #8 (iiadison) v WLDRB, 37 #is 24, 483, 4892 (12%67)
16/ LacCrossc County (8683-C, 4/62, affirming with modification, #.E.
3623-A, 2/69); aff'd Dane County Circuit Court, #127-361, 7/70.
17/ City of ridlwaukee, (8410), 2/683; City of Portage, (8378), 1/68.
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In Zlnirool. Sciools Joint Common wistrict .lo. 21, 13/ a sajority of
the Cornsulsslon reversad the declsion of a ilearing examiner, who aad
previousliy found that certain conduct of the School District, independently
and totally, constituted interference under (3) (a)l, by the manner in
which the District proffered individual teaching contracts, and because
of the form of the contract itself. The Commission concluded that the
form, content and historical treatment given to such individual contracts
(the form of said contract being at the heart of the Teachers' cause of
action) persuaded it to find such conduct, not to be interference. ihe
Conmission suggested that the hearing examiner disposed of said conduct
as Leing interference under 111.70(3) (a)l, when said employer's acts
actuallyv, could only be sanctioned under the Peace Act, 111.05(1) (d), as
a derivative act of interference resulting from a "refusal to bargain in
good faith". The Uxaminer would distinguish Elmbrook and deem it not
controlling over the contentions of the parties nhere, on the grounds that
in caid case, the Commission was faced with the overriding gquestion of
Ilarmonizing teacher contract statutes with 111.70. In addition the
validity of the hearing examiner's tenet, that arguably total conduct
could constitute (3) (a) 1 interference, may have depended on whether the
form and proffer of the individual contracts in Elmbrook would be held
violative.

The Commission in Wauwatosa Board of Education 19/ rejected the
contention of a complainant-union, that it find an interference violation
from an independent act of refusing to bargain and from the total con-
duct of the municipal employer, which the complainant contended should
result in a make whole bargaining order, thus limiting the effects of the
Commission's decision in liew Berlin. The Commission affirmed the
examiner's findings of minor interference violations but otherwise reversed
it by declining to distinguish or overrule Wew Berlin and grant the
complaining-union a bargaining order on the theory that the effect of the
Imployer's total conduct was (3)(a)l interference. The Lxaminer notes
that the Commission's decision in Wauwatosa Board of IEducation was issued
prior to the Supreme Court's decision 1n Board of School Dircctors of
Ililvaukee, which contains significant pronouncements referred to in
discussion to follow. 1In addition, the natters relating to the bargaining
process in Wauwatosa did not involve allegations concerning total repu-
diation of a collective agreement by an employer.

"he Commission from the early days of administering 111.70, certified
and treated the designated majority representative of municipal employes
as the exclusive bargaining representative. 2After several years of
Doard (Commission) decisions wherein the concept of the e:xclusive repre-
sentative was applied, the Wisconsin Supreme Court inpliedly approved
such application of Sections 111.70(4) (d), 111.05 and 111.02(6) in
ililwvaukee Uistrict Council v. WERB, 23 Wis. 24 303, 304 (1964), and in
Jt. School Dist. Jo. 8. v. WRRB, 37 Uis. 2d 483, 436 (1967). 1uhwe lourt
shortly thereafter, in Board of School Lirectors of iiilwaukce v. WoiC 20/,

wpressly approved the WERC treatwent of the designated majority repre--
soncative under 111.70 as the exclusive bargaining representative. In
the sawc case the Supreme Court affirmed tihe lower court, in its reversal
of the Comrission, and held that, permitting a minority union to in-
flucncc the decision of the School Board through discourse in a public
meeting, was tantamount to negotiating with a minority union. The Court
degcribed thie character of such cialogue as follows:

*—J
(o)

/ (92163-C) 12/70, reversing (3.E. 2163-B) 3/70.

[
w
~

(c312~C), 7/68, modifying (H.E. 8319-B) 6/68.

[}
(&)
~N

42 Tiis. 2d 637, 647 (l94G9)
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"If the .dnority union representative met privately witl the
iaanicipal dmployer to discuss negotiakle topics, i.e., wages,
hours, and conditions of employment, the eiplover would certainly
nave comnmitted a prohirited practice. To permit such a discussion
under the gqguise of a public wmeeting is just as improper.™ (42 lis.
2d 637, 654)

Sarlier in its decision the Court quoted with approval from the
opinion of the Circuit Court, the lower Court having indicated that the
Echool Soard's act of listening to contentions of a minority representa--
tive in public wecting amounted, to argaining witlh a minority representa-
tive, “which was a prohibitive practice under 111.70(3) (a)l.”

Whie Ixaminer concludes that the Wisconsin Supreme Court, though
having carlier approved tlhie WERC decision in wew Berlin, that a refusal
to bargain will support no cause of action under 111.70, nevertheless,
has clearly indicated that employer conduct may be violative as inter-
fercence, where it so scriously undercuts the exclusive bargaining
representative as to render the employes' selection of a representative
under tiic Act meaningless. ©Zargaining with a minority union, is such
conduct proscribed under 111.70(3) (a)l. 7This is also true of conduct
producing the same result, namely a municipal employer's complete
repudiation of the collective agreeient, accompanying other acts of
interference.

"That of the portions of the total conduct of tihe lMunicipal Tmployer,
which otherwise may constitute a "breach contract?? Is the iunicipal
Employer correct, and is the Majority's dicta in Ulmbrook controlling, so
as to prcclude considering such conduct as a provable 3(a) (l) action?

A rather detailed explanation of the origins of another Supreme Court
decision is deemed necessary in examining both that guestion, and some
Court dicta.

In an original action in Dane County Circuit Court a plaintiff union
sought, through an action for Declaratory Judgment, to overturn the orders
of the Chief of the City's fire department, which prohibited certain
allcged supervisory personnel of said department from serving in official
positions in the Firefighters.

The plaintiff union asserted that the Chief's order violated a
provision of its collective agreement with the Common Council of the City.
The Respondent pleaded affirmative defenses to the action, oune of which
stated to wit: The plaintiff officers and other department members are
supervisory personngl, and therefore are not proper members of the Lar-
gaining unit, as they are not municipal employes as defined in Section
111.70, Stats.

The plaintiff union demurred to the defense and contended that it
did not constitute a defense because it purported to raise a question of
representation over which the WERC has exclusive jurisdiction. The
Circuit Court ruled for the Respondent-City. The plaintiff-appellant, ia
its appeal Lefore the Supreme Court, contended that the trial court did
not have "subnject matter” jurisdiction over the affirmative defense,
since a question of proper representation is solely for the WERC.

“he Supreme Court 21/ ruled that though Scction 111.70(4) (¢) and
) . — . . . N 0 .
111.05 place priwmary jurilsdiction with the administrative agency over
L 2 ¥y g Y
matters of representation, such fact did not deprive the court of '"subsject

21/ <City rircfighters Union v Jiadison, 40 Wis. 24 262 (1270)




matior jurisdictioa”™ to decide the sulstantive issue hefore it, nawscly
vactincr the uaraed appellants could properly hiold union offices ©o wiiich
ey vers <lected. The Suprene Court further ueld that the trial courc
was jurisdictieonrally corpetent to determine the representation tyoe issuc
Vidoi was part of the swwstantive guostion even thiougli it was one ilat
could :ave leen pluSunLyu Lo an admicistracive agency. Lue appellant
uniocin wad aryued that it .ad no cacice of foruns to get a deterriuaticon
of the representation issue vecause tihe Cuief's action violaced a
collective agreement, there bein¢ no claim for relief kefore tiie JIRC

uih wreach of coatract under 111,78

Jag Court nada this significant coament in rejecting dhe appellant-
union's argumant: (49 1is, 24 262, 269)

v, . Jhids i3 true, (no vreach--of-contract sanctions uadax
111.78) Lut tae very sanc acts, if proven, would also Lave
sorved as o vasis of 'prouibited practice' action walchh TER
ic ¢learly capowerea to hear. waus, appellants <did have a
choice of forums depending on -lat lavel taey selected fox
thielr action. (empnasis supplied)

L3l la’
action uLfO re

tie Supremc Court st Lave nad in wind for such an
1 WuRC, was a 111.73(3) (a)l action where the Laion udgat
have cogplaincd that the Chief's ordeir, proaibiting ewployes from
a33001at1na as nemcers of a union, constituted interference witii ewployes!
ghts to affiliatc with a labor organization of their own cihoosing. It

is dl:O aapaient that the Court meant the TUPC as the alternate Iforwau,
and was not referring to an action in circuit court grounded in a (3) (a)l,
"pronhikited practice”. This is not to say that one may conclude frow the
Supreme Court's opinion that every act of a muricipal elployer wiilclh way
constitute a violation of its collective agreement lo potentially a

(3) (a)1l violation, as being interference with Section 111.70(2) riguts,
through the mediunm of a complainant increly bringing the action underxr the
rigat label. HNowever, it does iandicate that the fact that total con-
duct in chisz case includes matters rolating to breach of contract,
docs not preclude the Lxaminer from determining whether APSCIE has
proved a (3) (a)l interference from such total conduct of tie Cmployer.

(‘IJ n-.

Sometime after the Supreme Court decision in City rirefighiters Union
v. /ladison, supra, the WERC issued its decision reversing the Examiner in
Elmbrook Schools. The majority in its comment on the Dissenting Opinion
spoke in dicta to the rationale of the Dissent, concerning whether witi.-
holding teacher contracts was protected activity. Tae ua]ority took
issue with the conclusion of the Dicsent that withholding such contracts
is protected under the Act and went on to refute the theory by saying
that under the same reasoning a violation of a collective bargaining
agreement covering municipal employes could also constitute a prohioiueu
practice under (3)(a)l of the Act. The implication being, such vio-
lations are in fact not sanctioned under the Act,

If in fact, the dicta of the Commission does stand for tae nropo-
sition, that any conduct remotely related to potential breaches of
contract can never »e actionable, as part of total conduct, as inter-
fercnce under the Act, the Sxaminer would distinguish the effect of the
language of such ulCta in view of the Supreme Court's language in City
Firefighters v. liadison, supra.

The Lxaminer concludes that whether this forum is confronted with a
gquestion of a “"refusal to bargain® enmeshed in other conduct claimed
violative, which the Supreme Court spoke to in Board of School Directors
of iilwaukee, supra, or whether repudiation of the contract, 1.e.,
breach of contract, is part of total conduct, the mere fact that isolated
conduct may constitute an independent violation of the Peace 2ct, but
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otheriyisce not similarly proscribed by 111.70, does not prevent the WERC
from congsidering whether a municipal employer's total conduct wmay con-
stitute "interference and coercion" within the meaning of 111.70(3) (a)l
of the Wisconsin Statutes.

THREAT OF DISCHARGES, AS IUDEPENDENT ACT OF INTERFERENCE

The discharge letters mailed to AFSCME officers by Olds on May 9,
1969, charged the recipients with being responsible for the distribution
of blacklists. The officers were alerted that a special meeting of the
School Board would be called to consider their continued employment. On
May 19, 1969, in response to AFSCIIE's request to utilize the grievance
procedure of the 1969 agreement to dispose of the merits of the
terminations, the lMunicipal Employer asserted that there was no binding
collective agreement. Olds, in testimony (on both cross and re-direct)
refers to the opportunity that AFSCME and the officers were given to
explain the lists and possibly clear the officers. He went on to testify
that Oberbeck prevented the four officers from responding, and indicated
that AFSCHME would await the School Board's action. At hearing, Clds
either did not appreciate the nature of the ultimatum that AFSCME was
confronted with, or in the alternative, in view of his communication of
December 2, 1968 and other overt acts of the Municipal Employer, the
Ixaniner chooses not to accept 0lds' evaluation of the option proffered
to AFSCIT on May 19, 1969. When one considers that up to said date of
the special School Board meeting: that 0Olds had advised the custodial
emploves on Lecember 2, 1968 that there was from that date a collective
agreement between the parties; that on February 10, 1269 the dunicipal
Employer declined to acknowledge the existence of such an agreement by
its declination to process a grievance thereunder; that on !llarch 31,
1969 ArPSCME cleared up the only remaining drafting problem, there
being no evidence of any further written communication from the Employer,
and no credible evidence, suggesting other open items; that at the
special meeting of iay 19, AFSCIIE sought further discourse over the
validity of the discharges according to the procedures adopted by the
parties for disposing of such controversies; What was the liunicipal
Employer's response? In essence it was this: we have invited you to
this forum to learn any further details about this blacklist, we have
no collcctive agreement with you, AFSCME!

Considering the School Board option, termed the VanderKelen
amendnent, wilen examined in the context outlined above, which is re-
flective of the record, the School Board recally gave AFSCME no choice
at all. Unless AFSCHME or its officers came forward with the names of
others who may have been responsible for the Langlade list et al, and
acknowledge someone's wrongdoing in its circulation, those wiio were
APSCE officers would be fired as per Olds' recommendation kefore tiie
School Board. The Sxaminer concludes that a clear and satisfactory
preponderance of the evidence supports a finding that the liunicipal
Eaployer's actions of llay 19, 19692 constituted an independent threat
of disclharges directed against the AFSCHE officers and/or the unnamed
potential perpetrators, for whom the tenure of the AFSCME officers was
Leld as hostage, all in violation of 111.70(3)(a)l, as an act of inter-
ference with the officers 111.70(2) rights.

All of the discussion above, under TEREAT CF DISCHARGE etc, with
respect to the existence of 1969 collective agreement, and regarding
the overt acts of the ilunicipal Imployer relating thereto, is applicable
to the matters covered under Repudiation of the Collective Agreement,
to follow. The question as to whether certaln testimony 1n tne record
may indicate a suspension or purging of the 1962 agreement, is covered
under the samc topic, including matters of credihility.

W

Ui
1

w
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TOTAL COIDUCT OF MUNICIPAL ©nMPLCYER, CONSTITUTING
INTERFERENCE UKRDER 111.70(3) (a)l.

Intimidation of ASCME Members at April 1969 Advisory Committee Hearing

To the extent that the Municipal Imployer, in its cross—examination of
N. jicHugli, takes exception to I, licHugh's testimony, that VanderKelen was
a representative of the School Board with regard to the events of the
Advisory Committee meeting, the Examiner in Findings of Fact, paragraph
#5, supra, concludes that VanderKelen for all time material herein was an
agent of the School Board. The discussion, with respect to the Labor
Negotiator's activities at said meeting, set forth on page 49, supra,
under MNotivation for Discharges etc is applicable to the matters raised
under Intimidatlion and the facts are as indicated in Findings of Tact,
paragraph 20, supra.

The Advisory Committee meeting was conducted under tie auspices of
the Green Bay City Council to elicit opinions and reactions from
interested citizens on a relatively important issue before the community.
Vanderkelen vas acquainted with at least four or five of the AFSCIC
activists present, some being bargaining committee members. ithout
provocation, lLie publicly chastised said individuals, reminding the re-
naining citizens present that as former strikers that it was questionaisle,
whetlier they, as well as others present, had a rcal intexest in education.
Said statement would convey to others that said individuals were present
in "coucert'”. Considering the Council's quest for citizen participation
on the puawlic guestion at hand, and in view of the favored position of
"speecin and assembly” in the commonwealth, the Examiner concludes that
the conduct of the lunicipal Zmployer, by its agent had a chilling affect
upon participation of ATSCMT activists in the affairs of the hearing. 22/
It wvas an act of intimidation, which together with other acts, lLas heen
adjudged to be intcrference within the meaning of (3) (a)l of the &act.

Repudiation of tiie Collective Agreemnent

Ci veceriver 2, 1963, after the illegal strike, the parties rcacusd
a strilic settleonent agreement and an agrecment on tiie terms of a 1268
colleciive agrecement. On said date Olds caused to Le delivercd to all
the custodial cmployes, copics of a memorandum getting forthh the Zact
that the parties hiad reached an accord in both areas. (2 copy oi said
wemoranduim, marked IExhibit 22, is attached as Appendix ¥, post., following
Memoranduwa)

Olds, in testimony at an early stage of the hearings, in the course
of interrogation by iir. Carlson, Counsel for AFSCIE, testified con-
cerning the number of collective agreements the Lmployer anad with APSCLD
and respondced to the effect that it seemed like the Lmployer nad been in
constant negotiationsg, but that the parties did not have any agreement.
Shortly ticreafter with reference to the existence of a 1969 contract,
and in response to continued interrogation by Ilx. Carlson, 0lds testified
as follows:

"BY IR. CARLSON

Q Now, would you tell me whether or not an agreement was
recached so far as you believe prior to the time that the
employes returned to work on December 2, 19682

A Yes, I belicve an agreement was reached with the guestions

22/ GDoara of iduc. of West Bend, (79238-a), 4/68




being in terminolgy and agreeing on the actual printing
of the contract." 23/

Olds immediately thereafter indicated in testimony that only one or so
language problems remained.

0lds again reaffirmed his belief that there was a binding contract
when he testified as follows:

"BY MR. CARLSON

Q All right, sir. Before June 5th in your judgment, in
your view, did the Board of Education have a binding
agreement with the Local Union 1672B for the year 19682

A Yes. I think insofar as points that were not in dispute,
and I have related this to Mr. Oberbeck, that following
through with the contract, we were following through with
the contract. And to my knowledge I believe that in every
instance, unless there was something that was in dispute,
the terms as agreed upon at the time that the negotiations
took place and at that time fortunately because of the
particular situations that the negotiations took place in
that many Board members were busy this time with negotiations.

Q As a matter of fact, sir, as of June 5th there was nothing
in dispute?

A As of June 5th to my knowledge we were generally in agreement.
That had been true for most before, isn't that correct?

A Yes, with the exception of some of the language that
was changed." 24/

After Counsel for AFSCME presented for 0lds' examination, Oberbeck's
letter of March 31, 1969, relative to the language clarification
relating to Article XXV, of the hours of Work provision in the collective
agreement, Olds responded as follows:

"BY MR. CARLSON

Q Would you please examine Exhibit No. 19, Article XXV,

Hours of Work, and see if the language included in that
letter has been included in Exhibit No. 192

A Yes, it has been.

Q HNow, do you know of any other changes in terminclogy or
questions of terminology that existed after March 31, 19692

A If there are others, I am not aware of them." 25/

0lds went on to testify that when he received VanderKelen's letter of
June 5, 1969, wherein the Labor Negotiator recommended that the School

23/ Prage 93, Transcript.
24/ Page 96, Traanscript.

25/ Page 96, Transcript.
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soard Jdecline to honor the 1269 agreenent, Clds indicated that Le accepted
Vanderinclen's explanation.

In cxamining the testimony of VanderXelen concerninc wiether all,
or some of the terms, of some collective agreement, bhe it the '67 or '38
Ycamster contract or the AFSCIE '6° labor agrecerent, werc in effect as
of Tehruary 19, 1269, VanderKelen's testimony contains sevaral inconsist-
encics. With respect to the status of collective agreements, if any, as
of Tebruary 12, 1969, VanderXelen in response to interrogation by Counsel
for AFSC D testified as follows:

"BY . CAPLSOI

¢ Tlell, wiien you said “our present agreement® did you have
anytiiing specific in mind otlher tuan ay failure to follow
vrocedure?

A TThat I had in mind is what I alreacy testificd. ‘““he last
contract was in full force and effect until a new one is
signed. Wae last completce one.

O Thich one was that?

A Last Labor agreement completely adopted was the 1267 labor
agreement between the Board of Lducation and Teamsters
Local 75. ilever a further agreement because of the continual
Cispute over tae a551gnmcnt of workers and thie rights of
nanagoment to make such assignments.

& Then is it your position that thie 1967 contract was in effect
as of PFebruary 10, 195697

O T.o?

A iy positlon was really I was somewhat irked I hadn't gotten
the letter if you want to conmence a labor matter ratihier than
the CJ-) attorney who lhiad no knowledge of it. #is a matter
of fact, I am still somcwhat irked. You pnople had vour
phione conversations. I didn't participate in them.

¢ tiell, vould you try and answer my guestion. Uid you believe
as of Tebruary 10, 1968, therc was any contract in efifect?

A Tl were waiting for ilr. Overbeck to send us back the

contract that had been tentatively agreed to on

veceulser 2nd and by resolution put into effect wany

of tue things we had agreed to. Ctier questions we had

to read over when ue sent it back "before the agree-

sents would accrue, and this is what we woroe wvaiting

for. I mnade such a recommendation wiien I did get it

Lack on the minutes of the Board of Education meeting

on May 5th to accept the contract. I withdrew that

recommendation for my own rcasons.

7 iTould you nleasce tell me what, if any, contract jyou
velieved was in effect on February 10, 196922

~
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On IM'evruary 10, 12692
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Ceee o oyoux acteor,

-4 UL L w BIEVL Cew CCaloticad Of ULl ChaLmall chdc
Lot o wgen = tue condlitican 07 Aan calstia contract
tual aad Lech agreed to oy suwsequent resciation and
poucing the return of tin cu“LieLed contract fro.. i

1 I . 4 - C s -, S b pam Ty e, [, -
- . LSl 2l Lave Loen thos Yortions waat rould
cve oLeih 1a effect.
{0 You are roforring te Bho 17070 contract now?
N N I oy 3. F O T S, .
Mooroleorring to ann contract in eneral at any btinc.  fton
Jou ruir on thie old coatract until jyou yet the new con=-
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In umﬂs:qacrt cesztinony, VanderXelen first amakes rofor
provleon of witiess faes ag feing a coatinuing language prok

A unrcselv-d., o nade Eurt“cr recfercence LO Chcrobc“ 5 COmuf
t olriles settleoment couczrning oo reprisals, all of wvhicl

ASLONRe o crosy ciamination by Counsal for AFPSSIE, ne tas

H ‘ﬂ

oy T, OIS TH

O "1l rignc.  Jo up until that day ti.en it was vour
nosition that the coatract loxr 12€° should nave
;- igne

2 I have no Jdifferent position now as far as rccom-
nending the comtract, cutside of the one thing on
vitnesc fces. I ad no objection to that agrce-
ment. I do have an objection to making an agree-
went with soneone that gives tlieir word on one
thing and then dJeesu't e it Secause Le said
this in freat ol thae Iroperty Cormittee of the
foard and e also said he wvould make it crystal
clear that there would ke no retaliation in front
of those same people.

£ It is corrcct, is it not sir, that up until this
day you aad the view that the contract should have
Leen zignad?

%o o, I Lad the view -—- walt a ninute. I had the
viaw that the contract siiould Le ageed to and
adherecd to.

¢ Sut not sigaed?

A You understand that I an mmerely recommending a

o)
[e2Y
~N

Pages 153-155, Yranscript.

|
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fosoracoc. Snedn IoxeCow.wnnd b, Iodon'c know 1if xr.
Lllcr auwd thae 3doard are gyoliz o sign the thing.
Voot live Docuew.  Ioam wot tryiung to se evasive.

b
T owoa't 00 up to the Leard and ooy sige this. I don't
save that kind of autheric..

It il corxrect, is it not, ti:ol up until tuat day
it wvas jyour viocw that the 12€2 contract should be
agrecit e and adhaered to?

A o8 far as I am coacerned, vou can oriang it up today.
A3 far as I am concerncd, you can live by that coutract
l'

today. uat is waat we necotiated, Lut we also agreed

to it on the condition ..r. Cleroeci would say that tlcre

soull ecao rotaliation; and that, of coursc, ia the

flaw, uis vromise rather than the agreement." 27/

iy Loard of Oducation's judguent aot to execute, or not to dive

forco and coffceclk, to an agreerent \1t AFECHME, following tue strilic
zettleront 1n ccember of 19035, scems to JeTe) uased on two theories
advanced Ly Vanderilelen. Uhe first being that the accord of _ccember 2,
1258 was onlv tentative, perhaps wwerely a "moral agreewment” to ba
comoleted and given effect upon the ajsproval of both parties as to tac
wxact lancuage to we included in the acreerent. Cecondly, tuat the
ajgraemant cras nditional one capaile of partial performaince as oif
Jecenoser 2, 1268, sut only to Le completely operative when thco Board of
Lducaticon was satisficed tnat APSCE would carry out a “condition
precedant” to a complete and executed agreement, narely, action and
wvords of 2ATECHL representatives to make certain that no act of re-
crimination, or recriminatory verkiage, would e directed against
custodial emnloves whio were not strilers.

[a]
L5

f\ﬁ

Vauderilelen's testimony with recarcd to matters raised in nis
Juna 5, 1£6% laotter Lorder on the incredulous. TFrom the demeanor of
Vanderiielen on the witness stand, including his indirect, rambling
and often cvasive answers with respect to his being able to identify
specific instances of "discriminatory practices” against custodials,
compels the lxaminer to discredit his testimony in that regard.

There is no evidence in the record of any probative value to
nersuade the Lxaminer that a “no-reprisal®™ condition was made a part
of tiic strile settlement and collective agreement so as to permit

he Junicipal fmplover to vitiate an otherwise viable agreenent. In
an' cvent the fxaminer is convinced that it was Oberbeck's untimely
and irmmdent conversation witih an alderman on or acar i'ay 28, 1969,
and hils roferences to “scabs" in iweetings with representatives of the
‘unicipal moloyver on llavy 19 and 28, 1969 which prompted tae Lakor
cegotiator's letter of June 5, 1269. Fernaps salid action and reaction
i all too indicative of the then sad state of the bargaining rela-
tionship betwveen the partics to this action.

Yhwe LUxaminer concludes tihat evidence preponderates for tie prop-
osition that the partics lad rcached an accord on Decemser 2, 13670
over tha terms of a 190695 collective agreement; similarly tiat said
aagrcenent, as of Iebruary 10, 1969 was complete for purposes of
crocuting an instrument subject only o languace clarification
covaring thoe dours of lorlh provision, the Uxandiner ;“Vlug discred-
ited Tander.iclen's testimony late in the proceeding as belng an after-
thiought, vith rc:p“ct co wiether lancuage on "ii

Jitness fees® was
actually anv impediment to a viable collective agreciaent.

27/ Tage 513, Yranscript.
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oo rocord saoworks o fisding trat the Jaanileinal 3‘“lo\bL

rorvudiavsl its 1202 collective agreosent o ebruary 10, oy L2,
aity oauns 5, LTI Suacl. conluclh 1nowconed tantanounc to pargaining
Vit o wdnoricy vruunrescentative. 20

s tho basin of the total conduct of tae aalciral lawlover on
Qi 1""31? wocemzexr 2, 1243, ircluding the indepcendent thircats of
cilochargas wade ou ay 19, 1862, tho sixaminer concludes that such
UOJ(uCL, frow the clear and satisfactory i»repondesrance of the cvidencs
in &he cord, gon"“luutns interfercnee violative of Scecection 111,77
(3) (a)_z. \f Jiscontinn Statutes.

ATV TNy
R & RN

i L L

Cuection 111. "“( ) and (3) prOVlu‘° in substance tuat the Lxawlner
may issac final ordiers which may reguire a respondent to take such
affiriative actiou, 1ncluuluv reinstateneont of cmployes witih or witlhi-
out pay, asz the Coaniscsion (Zxaminer) may acem proper.

¢ Syganiner in orxdar to effcctuate the purpose of 111.790 lLac
ordoerced reinstateroent of the four o7 officers witlh full Tenefits
and Dack pay, less net interim earnings from gainful employment else-
where. IHowever, the set-off which the sunicipal Employecr way
pLotentially utilize, >y virtue of the Dxaniner's order, to Pitigutc its
Lacih, way orligation o cach Cowzlainant e way Lave received interia
carnines, is intended to leave andisturield (with ao mitigatiou of Lacic
pay te anply), that portion of interim earnings received from a "moocii-
ligliting® jou thiat eacu Cowplainant way nave occupiced before discharge,
ana wailcih caraings . ould have continucd had a Ceuplainant aot lecu
wizciargzd.  (Sce Jrder, paragrap:: 2 (L), page 23, in rarticular tue
\VOXas ”. . ., that tihey othorvisc would not have rceceived as carnings™)
(wiivhasis supplied)

lith respect to thc Order directing affirmative action remedying
i conduct constituting interference under 111.70(3) (a)l, paragrapi
is(c) page 22, supra, thb uxaniner in order ‘to cffectuats the purposes
of the Jetv is lacing aFSCIT in th:o position it srould have Lecn ou
relrruary 19, 1762, as if the junicipal sSmployer aad acknowledged the
esistence of the 1262 collective agreement and had complied witiy the
gricvance--ari:icration procedure.

novever, the aforesaid paragraphs 42(c) thirough $12(e), page 23

walle Lrovinion for AFSCHD to Gecide whether or mnot it desires to arbitrate

the Jdiupotce i lVthJon. The Inxanlner uas concluded that btlie obligation
Lo ar.itrate Joes survive the termination of tic 1969 collective agree-
ment, wiitre the crievance was filed during the life of such acrcement
and whiere the Complainant has prevailed in a prohiivitive nractice
vroceadding otlherrise timely filed pursuant to 111.70 and 111.07(14).
ilovever, the i.xaminer hias denied »PSCIIE's prayer for relief sceking '

5133 Lcaus payvment to all custodial AFSCIE members who had not pre-
vicusly received same, since no 111.70(3)(a)2 violation had been found.

In view of the ixaminer's conclusion that tlie Commission's rule
of Lhe case in liew Derlin 292/ does not preclude a make-whole remedy
ordinarily assoclated with a Peace .ict remedy under 111.0G (1) (&), tne

|

board of School Directors of lllwaukee 42 Wis. 2d 637, ©54 (1969)
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j.zaminer a3 ulrected thc Jlunicipal “mrloyer to cease and desist as
ind;catpd in maracraphs i{1(b) and (c) of the Order, page 22, supra.

e luvnmact of said cease and Jdosist order is contingent upon the
continuod cxistence of a collective agreenent betireen AFSCIT and toae
Tunicival Tmplover, or upon the cxistence of an agreement betwecii said
vartics as uvofinad in Section 111.73(4) (i), Wis. Stats.

i;ated at “ladison, Wisconsin, this 5251£=day of February, 1971.

WISCONSIN INIPLOVHMENT RELATIONG Co.% SIOL

Dy %jf)ﬁj /7 @’U«ue é'

robert .. .icCormlick, Lxawmlner




STATE OF WISCONSIN | Y

BEFORE THE EMPLOYMENT RELATI ONS COMMISSION

. NORBERT MC HUGH, LOUIS HUTZLER, DARREL MOLZAHN, ﬂ Y
ANN MC HUGH, and GREEN BAY EMPLOYEES LOCAL 1672B. B 12948
AFSCME, AFL-CIO, | . /2

- - S T mPedr

Complainants, . i*«@?w |
. v g W : .o
Ve

! BOARD OF EDUCATION, JOINT SCHOOL DISTRICT ' JUN 5 ] ~
NO. 1, CITY OF GREEN BAY, et al., Green Bay, 959
Wisconsin, . and EDWIN OLDS, Superintendent, RWISCONsN PM"’I ':

v B . » 0 .
ﬂ‘"°NScoMMg““NT

Respondents, ~ qﬂoN

COMPLAINT

The Complainants above named complain that Respondents
above named have engaged‘in and are engaging in'prohibited_
practices contrary to the provisions of Chapter 1lll of

the Wisconsin Statutes, and in that.respect allege that:

ST S e S meed den S S 4L e RAG e W Smew S e S AP W WO W TP S PeGNS VO w e - —— .

8. Sinqevthe election preceding the said'certification,
jthe Respondénts have engaged in a course of conduct the. total
effect of which has tended to interfere with, restrain
and coérce the bargaining unit employees in the exercise
of their rights provided'in Wis. stats., Ssec. 111.70(2)
and in some instances tended to discourage membership in
Local 1672B by virtue of discrimination in regard‘to:tenure
and other térmslor conditions of employment; the saiq' E
course of conduct including the following: | |

(a) Harassment of Complainant, Norbert.Mc Hugh,

by investigation into his past activities, making unfounded

-62-



accusations of misconduct, ‘and publicly accusing him of

|

wrongdoing:
(b) "Causing Complainants Norbert ﬁc Hugh and

., Louis Hutzler to forfeit a day'e pay for attendance undex

'sobpoena of the hearing on June 24, 1968, on the repres- )

entatzon pet;tron, whrle other employees of the Board

of 'Education attended the same hearzng without loss of pay;

[ ) f}

(c) Refusal to sign exther of the two contracts
that have oeen negotiated since Loca1716723 has:ﬁeen‘:
certified and acting in disregard of the negotiated
agreementslof the parties in the following respects:

| (1)' On November 11, 1968, the employer
unllaterally made changes in shift assignments and workxng‘
locations for certain bargaining unit.employees notwith--

' standing and contrary to provisions in the Agreement which
said: | | |

"In transferring, filling vacancies or
~ making promotions, preference shall be
i given to employees who are oldest in point
~ of service or in line for promotion, provided
~said employees are qualified for the position
in the opinion of the Superintendent of Buildings '
and Grounds." . :

"when new jobs are created or vacancies
occur, such jobs shall be posted immediately
and a complete job condition shall. be
included. Said postings shall remain posted
for seven (7) workdays before operation begins..
Postings shall be inserted in an employee's
pay envelope during employee's vacation period.
All bids received shall be opened at the end
of the posting period with committee chairman -
present. Seniority shall goveran which
employee gets the job if other qualifications
. are equal in the opinion of the Superxntendent
i of Buildings and Grounds . ..." '

,_63_.
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(2) On December 23, 1968, Respondent Board f
of Education approved and adopted a recpmmendation of'
its Property Committee that certain bargéining upit
employees be paid $100.00 each as an allgged fadjustmgnt
for additional work loads imposed" during the period |
of November 1ll, 1968, and December 2, 1968, during which
period all of the bargaining unig employeés were on strike
except those who'subsequently raceived the $100f00 bonus.
The bonus was paid to said non-striking employees
notwithstanding and contrary to wage scale and pvertime
provisions in the agreement of the parties then ?xisting.

(3) On February 5, 1969, Complainant ioca1>
1672B, by its attorneys, notified the Board of Eéucation

that it had decided to submit a grievance relatin to the

i [

$100.00 bonus incident to arbitration underxr the!pegotiated

but unsigned agreement which included a paragraph providing
"Within five (5) days of completion L

of Step 4, the grievance shall be .

submitted to arbitration ...." There=-

after, on February 10, 1969, the Board of

Educatxon furnished its response in writxng

as follows: . : Mo

‘Dear Mr. Carlson:

‘Your letter of February 5, 1969, addressed
to the Board of Education, Joint School
District No. 1l was referred to me in the
normal procedural manner.

: 'Your letter refers to Step 5 of the Grievance .
Procedure in the collective bargaining
agreement. Our present agreement does:not
have this number step, nor does it have
provision for arbitration representatxve.‘
Very truly yours, :

Donald Vanderkelen"

6l



(d) Following a strike by most; but not allT
of the bargaining unit employees in November of 1968, | é,
the employer, as a condition of the settlement thereof; i:?ﬁ
insisted that non-union members be entitled to vote on?.>‘
whethef or not té ratify the settlement agreement, in
disregard of the Certification of Complainant‘Loéal 16723[
and in disregard of the exclusive recpgnitionlthat'thé
Employer had yielded in the agreement. '

(e) sSuspension and dischaxge of Complginants,'

Norbert Mc Hugh, Louis Hutzler, Darrel Molzahn, and Ann el
- Mc Hugh, for being officers of Complainant, Local 1672B,
and therefore alleged to be responsible for the girculation
and distribution of a list of non=-union employees, referred
to by Respondent, Edwin Olds, as a "blacklist", -

9. The aforesaid conduct of Respondents Boarxd of
Education and Edwin Olds, constitutes a violation of thgulaws':
of the State of Wisconsin, Sec. 111.70(3) 1. and 2.

WHEREFORE, Cémplainants demand Respondents, Board
of Education and Edwinldlds, be found guilty qf.yiolating,
the laws of the State of Wisconsin, Sec. 111ﬂ7°(5) l. and 2.;
that Respéndents be ordered to reinstate Complainants Norberﬁ'
Mc Hugh, Louis Hutz}er,_Darrel Molzahn and Ann ég Hugh to o
their former employmen£ with full restoration of rights
and benefits; that Respondents be ordered to make a written:
report to the Commission stating that each Respondent has

complied with the above orders; that Respondents be orderxed

to post copies of said report on all bulletin boards regularly

+
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used by and referred to members of the bargaining unit;
and for such other and further relief as the' Commission

deems appropriate under t.‘ne circumstances. ‘ v

Ty é/x‘

Lawton'& Cates <
Attorneys for Local 1672B, Green Bay
City Employees; Norbert Mc Hugh,
Louis Hutzler, Darrel Molzahn,
~-and Ann Mc Hugh .

STATE OF WISCONSIN)
) ) ss.
COUNTY OF DANE )

e~ e

John C. Carlson, being first‘duly sworn, on oath,
deposes and says that he is a partner in the law firm
of Lawton & Cates, 110 E. Main St., Madison, Wiséonsin,
ané that he is one of the agtorngys for the COmélainant
named in the foregoing Complaint; that he has read the‘
complaint, and he believes the same to be true; that
the basis for this belief is the‘résult of conferences and

r
investigation by his office. ?

John C. Carilson
subscribed and sworn to before me this

3 dt/ d«k&/ , 1969,

Notary Pub¥c, Ddre County, Wis. E

My commission: NS e i o

Ml
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BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION JUN 2 3 7969

STATE OF WISCONSIN

© Wisc
REL A SIN EMPLOYMENT

_nuuNbCOMM5&ON

NORBERT MG HUGH, LOUIS HUTZLER, DARREL .
MOLZAHN, ANN MC HUGH, AND GREEN BAY ,
EMPLOYEES LOCAL 1672B, AFSCME, AFL~CIO,

.. ANSWER

Complainants, . ‘
Vs. v s '
: R "+ Case VI ‘
BOARD OF EDUCATION, JOINT SCHOOL DISTRICT . "+ ' No. 12944 MP-63

NO. 1, CITY OF GRELN BAY et al, GREEN BAY,"
WISCONSIN, AND EDWIN OLDS, SUPERINTENDENT,

Respondents.

The respoundents above named, by their attorney,.Efvin L. Doepke,‘v
as and for an answer to the complaint of the complainants édmits, denies
/apd alleges as follows: | .
: 1. Answering the allegations contained in Paragraphs 1, 2, 3, 4, :
5, 6 and 7 of the complaint, respondents admi; the allegations contained .
therein. " | B

2. As to Paragfapﬁ 8 of the‘complaigt,respondentsIdeny th; allegg-
tions contained therein, and affirmatively allege that the respondents did |
not interfera with the exerxcise of the rights'of the employees set forth in ‘
Wisconsin Statutes, Section 111.70 (2).

3. As to Paragraph 8 (a) of the.cOmplaint, respondents deny
sufficient information upon which to form a belief as to the allegations
contained therein and, théreforé, deny thé allegations.

4. As to Paragraph 8 (b) of the complaint, respondents deny the
allegation that complainants Norbert McHugh and Louis Hutzler forfeited a

day's pay for attehdance under subpoena.atba hearing on June 24, 1968, and

allege the fact to be that the complainants Norbert McHugh and Louis Hutzler

forfeited a day's pay for an unauthorized absence. ‘ o .
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5. As to Paragraph 8 (c) of the complaint, respondents deny the
allegations contained therein. |

6. As to Paragraph & (c) (1) of the complaint, respondents deny
the allegations contained therein, and specifically deny respondents:made
any unilateral change in shift assignments and‘workihg locations for
certain bargaining unit employees, and allege‘that the changes in.shift
assignments and working locations were agreedHto by the certified bargaining
unit and the respondents.

7. As to Paragraph 8 (c) (2) of the complaint, respondents deny .

, |
the allegations contained therein, and allege the fact to be that the:on}y
employees of the respondents during the perioleovembér 11, 1?68 and -
December 2, 1968 were those employees on the job and employees with
authorized absences. : ' |

8. As to Paragraph 8 (c) (3) of the;complaint, resbondents deny
the éllegations contained therein, and allege that no’grievance was sube-
mitted. | |

9. As to Paragraph 8 (d) of the complaint, respondents(deny the
alleg#tions contained therein.

10. As to Paragraph 8 (e) of the complaint, respondents deny the
allegations contained therein, and allege that a black list was circulated
and distributed by Green Bay Employees Local 1672B, AFSCME, AFL-CIO, and as
the respondents are informed and verily believe, Norbert McHugh, Louis Hutzle
Darrel Molzahn, and Ann McHugh were the officers of Local 1672B at the time
of the circulation and distribution of said black list, and that they are,
therefore, resbonsible for the circulation>and'distribution, all in violation
of the Statutes of the State of Wisconsin, Section 11l1.70 (Z)Eand Sections

111.70 (3);$§) 1, and 2. '
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WHEREFORE, respondents demand that the complaint be dismissed as
to the respondents and that the complainants be found guilty of violating
the Statutes of the State of Wisconsin, Section 111.70 (2) and Sections
111.70 (3) (b) 1. and 2.; that the complainants be ordered to cease and
desist from the circulation of the black list; that the complainants be
ordered to post copies of the orders of the Commission on ali bulletin boards
regularly used by the members of the bargaining unit; and for such other and

further relief as the Commission deems appropriate'under the circumstances.

Er¥in L. Doeyke
City Attorney
City of Green Bay

STATE OF WISCONSIN )
) SS.
COUNTY OF BROWN )
Ervin L. Doepke, being first duly sworn, on oath deposes and says
that he is the City Attormey for the City of Green Bay, Wisconsin, and that
he is the attorney for the respondents named in the foregoing Answer; that

he has read the Answer, and he believés the same to be true; that the baais

for this belief is the result of conferences and investigation by his office.

Subscribed and sworn to before me . o ST
this 19th day of June, 1969. J S

Carol Hart
Notary Public, Brown Co., Wis.
My Commission expires 1-14-73.
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- : APPENDIX D

; =N BAY

iIC SCHOOLS

EvWIN B. OLDS, Superintendent
MILDRED T. JORGENSON, School District Clerk

May 9, 1969

| | “*Mr, Norbert McHugh *
' : 1307 Mather Street
| : -Green Bay, Wisconsin 54303

Dear Mr. McHugh: Cow

! the Board.

ADMINISTRATIVE OFFICES
100 N. Jefferson St., Greon Bay, Wis, 54301

PHONE: 432-0351

This is to advise you that you are suspended from employment with

; the Green Bay Board of Education effective May 12, 1969. Further,
you are notified that I am, by written communication to the Board

of LEducation, recommending that disciplinary action be taken by

Request is being made to the President of the Board of Education
for a special meeting to consider your continued employment. If
a special meeting date is fixed by the President, you will be noti-
fied as soon as it is set. The next regularly scheduled meeting
of the Board is May 26, 1969 at 7:30 P.M., Fourth Floor, City Hall,

Green Bay, Wisconsin.

I am taking this action because of a blacklist of non-union em-
/ ployees (a copy enclosed) which was found posted on the blackboard
"~ at Langlade School and distributed by union officers. .You are an
offica of AFSCME Local 1672B and, therefors, responsible for the

circulation and distribution of this blacklist.

Any property of the Board of Education and keys to Board of Educa=
tion equipment and buildings-shall be tumed:in to Mr., Dallich's

office immediately.

Sincerely yours,

%5 Erps

Superintendent of Schools

EBO:m
Encl.

¢c: Mr, James Miller
‘ Mr, N. Dallich .
Members, Bd. of Ed.

#Note: Identical letters were directed to individual Complainants
Louis Hutzler, Ann McHugh and Darrel Molzahn, Exhib;ts‘ﬁz, 43,

and 44 respectively. ' -

]




g . APPLNDIX E e - -

. | |
b \ R ;
POST ON BULLETIN BOARD - ol
From Board of Education Maintenance Employees o
Local 1672B . o
To  All Union members. | o
Next meeting will be held,oeeoeeone. o R | o,
. : ‘Date: M‘Z/Lf- 7]@%0—?/&;4 g “ o )
Time: 2 & 7, o o
Place- 7/ J'ZM 13/
Frau: Board of Education Mamtenanca Employees : @*.U. 68
o Local 1672B 4 Ch o~
Tos All Union Members. ' ; .
. ‘ ’,<;F:Fﬁ-‘
Reas on: To settle a misunderstandinge.ecesssThe following
__ATe not members of Local 1672B. . S
Gerald Ahl _~ Floyd Johnson ~ - - Robert Burkel R
Ralph Carpenter -~ Richard Ewing _—~— ' Earl Halstead ’
Jack O'Milley © Harold Wiesner =~ = Earl Taylor -~ .
Wm, Ni&€s' ¢’ — Viola Stelloh . Jos, De Bouche™ ‘
: Clarence Van Beckum . 'Frank Stoffelen All hired during
I ﬂ[ cnvice o .~ wWalkout.

Keep on file in case any questions aris e...Do Not P'os/to
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TO: ALL EMPLOYES R ‘ \bﬁ ,
‘ it
.i1om: Edwin B. Qlds

As you are all now aware, the labor dispute which involved a walkout of most of our
custodial employes has now ended. All custodians whose contracts were terminated when
they walked out have been reinstated and returned to work as of today.

It has been a difficult three weeks and we are happy that the situation has been re-
solved. We are also appreciative of the extra effort many of you put forth during these
last weeks.

Terms of the setilement of the dispute were rather fully reported in mass media over the
week end, but since it was a holiday week end we know many of you were out-of-town.
Therefore, because any crisis which involves one segment of our staff affects all of

you, we would like to detail for you the settlement agreement. It was worked out by
representatives of the Board of Education and of the custodians' union, Local 1672B,
American Federation of State, County and Municipal Employes, A.F.L.-C.I.0., with the

help of William Wilberg, a commissioner from the Wisconsin Employment Relations Commission
Madison. The re-employment plan and & 1969 contract were negotiated at the same time.

Under the terms of the agreement all emplioyees who left their posts November 1l were -
re-hired as interupted service employes. As such they hold the same seniority among -
themselves as they did when they walked out November 1l and though their re-hiring
date is December 2, 1968, they receive credit for past service so that no change will
be made in vacation, sick leave or longevity status. However, employes who stayed on
the job will, as continuous service employes, hold seniority over interrupted service
employes. .

, ‘
r1ng the three-week interim, some new employes were hired as either probationary or
temporary employes; these have now been reduced to about 12, who will be retained if

they work out and whose seniority will be greater than that of interrupted service
employes. While there may be overstaffing in some instances, it will be only temporary .
because there were several vacancies, several retirements are in the offing, more staff
will be needed for the new schools, etc.

The 1969 contract includes & provision for Board payment of 75% of the family health
insurance costs such as was also just provided in the new Board contract with the
Green Bay Education Assn. The 1969 custodians' contract also adds $5 per month to
the longevity payment of employes with more than seven years of service. No other
wage or other cost items were included in the contract. The new contract calls for

& management rights clause that outlines the right of the Board to make assignments
on school needs and employee qualifications. The shift changes annqunced October 31
will go into effect December 2.

The new agreement has been ratified by the custodians who stayed on the job, those who
walked off their jobs, and by the Green Bay Board of Education. ‘Ratification by all
parties concerned indlcates agreement on terms o o E
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JOHN A, LAWTON
RICHARD L. CATKS
JOHN H. BOWIERS
GEORGK K. AUMOCK
JOMN €. CARLEON
[
JAMES A, OLSON
ROBERT C, KELLY
BRUCE M. OAVEY
BRAVCK F. EMLKR

G2L & AsAVAr s an a4

" LAWTON & CATES

TENNEY BUILDING
MADISON, WISCONSIN 83703

Februaryvs, 1969

I

Board of Education

- Joint School District No. 1

100 North Jefferson St.
Green Bay, Wis.

Rez

. Gentlemen:

Grievance relatxve to the $100,00 payment
made to those custodians who worked between’

November .11, 1968, and December 2/

1968

.
L3

TILFPHONI
286-9031 '
AREA CODE 408

Please be advised that we have been retained by Local
1672B, WCCME, AFSCME, AFL-CIO, to represent them in
the processing of the above grievance, ’

You are hereby notified that our client has chosen to
submit the above grievance to arbitration in the

in the collective bargaining agreement.

We shall inform you of our selection of a member to

the Arbitration Board in due course.

+manner provided in Step 5 of the Grievance Procedure

We would appreciate all future communication relatxng
to this grxevance be dxrected to our office.

JCC:nh

cc: Mr, Edwin Olds, Superxntendent of Schools;

o ’ Very truly yours,

JOHN C. CARLSON:

Mr., Exvin Doepke, c;ty Attorney

-7 3-
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GREEN BAY |
DUL.,L‘C SCHOOLS

" VIN B. OLDS, Superintendent ' " - BOARD OF EDUCATIO>N

MILDRED 7. JORGENSON, Secretary
: . _ _ ADMINISTRATIVE OFFICES
February 10’ 1969 100 N. J‘offorlon St., Greon Bay, Wis. 5430}
' . PHONE: 4320351 '

Mr. John C. Carlson ) I K ST

Lawton & Catcs Law Offices . . ‘ oo . o A
Tenuey Building ' ' ' : C o
Madison, Wisconsin 53703

Desar Mr. Carlsom:

Your letter of February 5, 1969 addressed to the Board of Education, Joint
School District No. 1 was referred to me in the normnl procedural manner,

Your lettor refers to Step 5 of the Grievance Procedure in the collective
bargaining agreement. Our present agreement does not have this nu.mber
step, nor does it have provision for an arbitratlon representative.

»
'
0

. Very truly yours,

DONALD A. VANDER KELEN | AT

Labor Consultant, Board of Education S
City of Green Bay

LV/ars

-¢¢c: Mr. Ldwin Olds, Superintendent of Schools

Mr. Ervin Doepke, City Attorney :
Mr. Nick Dallich, Di.rector Bul.ldmgs and - Grounds
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ERVIN L. DOEPKE | . I o , CLARENCE Wi, NIER
Crty Attorney ‘ " City Attorney Emeritus

RICHARD G. GREENWQOD
Assistant City Attorney

June 3, 1969

Mr. Robert J. Oberbeck a oL ::.‘,'. L
Executive Director L
. Wisconsin Council of County . : co ,
and Municipal Employees - P U R
Room 704 ' co Coe :
Insurance Building
Madison, Wisconsin 53703 .

Dear Mr. Oberbeck:

Re: Grievances - Suspension and
Discharge of Local 1672B Officers

The Board of Education desires to follow the grievance procedure

in the proposed contract, that is, a meeting with the Negotiating
Committee to attempt to settle the above grievances. The Chairman
of the Negotiating Committee has called a meeting on Friday, June 6,
10:30 A.M., 4th Floor, City Hall, Green Bay, Wisconsin. . I1f this v
date or time is not satisfactory, please advise. . '

. Very truly yours,

ERVIN L. DOEPKE
City Attoruney :
ELD:ch R |
: o ; ,
CC: Supt. Edwin B, Olds
Mr. Don VanderKelen
Mr. James W. Miller
Miss Ann McHugh . . D
Mr., Norbert McHugh e . . ooy
Mr, Louis Hutzler ' ; I
Mr. Darrell Molzahn

'
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"June 5, 1969

-t f ‘ t

TO: MEMBERS OF THE BOARD OF EDUCATION N

Sometime ago I recommended the acceptance of the
Labor Contract language. This recommendation was made. » .
contingent on legal approval and with the belief that
attitudes agreed to at the negotiations would be those
that would prevail during the life of any agreement. '

_ On December 2, the last day of the negotiations, we

made it clear that retaliation toward any one involved with
the situation at the time would constitute a breaking of the -
agreements. Subsequent actions are well documented on that
score. Under guises not too well concealed, a pattern of
pressure politics has been added to the discriminatory
practices against the minority of the workers group. The -
latest was a statement by the state director of the union
that a name on the black list was that of "a scab worker".
“This is an inflammatory statement contrary to the spirit ot
the agreement.

The actions of pressure are well known, including a
pattern now well established in politics of attacking
through legislative circles. This action, in my opinion,
negates tihe moral agreement reached on December 2, and I
cannot recommend acceptance of any agreement with peOple
who adopt this type of tactic. It is one thing to bargain
at a table, but it is guite another to be unctuous at the
table and then use every retaliatory power ava;lable to
brlng pressure to the: bargazn;ng table.

Sincerely,

DAV/kc - : P ' '.,.Donald A. VanderKelen
= - " Labor Relations Consultant




