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mmcmmrm SEAT CUTTERS & BPUTCHER
WORKMEN OF HORTH AMERICA, LOCAL NO. °
.73, AFL-CIO, ; -

A

' e T . . - . .
e ox T K- Complainanty :. e S .
LA - e VS-A . . e Q : . . _ Case III -- - .
= V _ L ML T ho, 13885 Ce-1307 L.
L TKE VLIET SUP R, INce., ’ . : o pedision Xo. 9717-2 '
. /] TN Lo - . B j —t - - e
y ' ' Respondent .ot - . :
'ﬁ." P i i‘ s oo~ B o - -
: ) _-, L ’t . - . " < -

LML Levy, fog the. Complapnant. .

- - - - - - —; - - - —4 - - - - - - - . “ ~ - . -
Appearances - T %k - , - -
o Go] dne‘g, Previant &. Lel"xen, nttor-x Vs il&h by ix. 2las

v . Mr. Willis -B. Ferebée) Atilfrney at. Law, r the Zesponcent. " -
e Y - S . -
R "', FPINDINGS OF FACT, CONCLUSIOLS OF LW END QSSLR ‘
- - )

Lo Complaint of unfair labor practices kKaving b filef with the
, ' VYisconsin Employment Pelafions wmssxo in t:m a.ome entitlied ~atter,
., an the Commission havxng authorized Howard £. Bellmap, a mezber of
< the.Commissidn's staff,- o act as an m;;anlne: ané nake and issvs Findings,

of Fact, Conclusions o‘ Law and Crders as provided in Secticn 311.07{3 .
‘of the thsconam Emploviient Peacg Zct, ané 2 hearing having been t‘_;%'?/ ‘
.a.t Milwaukee, ¥ liscons#n, on July 21, 1970, bafore the IZx 'ﬂ*'ze:; betsd

“the Examiner nav:mg considereé tre evidencs ané argusents,

“fully ‘adviséd in the prenises, makes and Ziles the -ollo-;:ln., Fin ‘m":. STt
o‘f» Fact, x.onclumons of Law and Drder. | d . - "
.,'.;’. oo T T Tenpings or ract 0 e ' ) o
- . -~ N - . - - - . * ° -~ —
- oy N - " " . . - -
% 1. " Jhat® Amklgamafed 'eat Cutters & Butcher ¥orkmen of Korkh .
* -america, Local No. 72, AFL~CIO, referrtd to herein as the CO":::.a;“a:zt,, L=

.. is a labor organization with o'= ices at 3310 West St. Paul. S‘-*-e“_»,
X :J.lwamxee,»ﬁ:.scwxs:.'x.. . v - -

- * . e i -
s L &‘hat Liedtke -Viiet u*er, Inc., referred ic u‘,ere.n as the | -*
Pespondent, is a corpo*at:.o*x engaged in ine-operation oﬂ‘ g super markst |
‘at,1316 West Vllet Street, 7.11:«r=::.<ef=, Wiscgasin. o ) :

. -

Ja 3.. T’qat on June 23 1269, -naert‘<3 ’..OD"I}.], a aui* awihorizad |
.Examiner- of the ?'J.s(:onsxn Zmployrent Relations Csz:r.lsszcn made and
1ssued Findings of t, Conclusions of Law apd ab Gmer 'zmﬂ: recard’

o a complaznt qfxun;_ r laber practices uhcer—,.;‘;:e ¥iscongin Erplovrent
Peaee a8E-Filed Ly the 1 1gtant Com xplalna.nt against the.insiant ,.asn:zr;‘iant
" ¥ . [Decisiomr No.-8685- -B]; and that said ~:.r£c3mgs pf Pact, Conclusions _of - -
" @ Law-and Order were a;_flmed by the Wisconsin .,:‘:nslov, tent “alathns '
Comhigsion on July 17, 1969, -there having been no petiticon Ior Teview | . *
'filed in the m matter; -that, ﬁter alia, Zxaxniner, ":oberly, in “the aforesaid -

. 'Pindings of "act Concgus:g _cf Law and Oraer,Ace'_xclude@ that ‘fj'e -
Respon‘dent was,, . - - ST
"boun'* by ._he arbltratlon provision of “‘“e ccllcct:.*e bax-. L -

inmg agreeme; Drevﬁ:uslv executed’ by ‘Corplainant a:zr: < v
lburn F:Lnke, _.frat there'fare ‘%espcn‘.en.., b" 'feﬁ:suw .
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S proceed to aﬁntratxon upon: request Of Comelalnan with- r.'
- ;‘ respect to Reéspondent's obligations, if any, under said -
.- Eollective. barga:.mng agreement, has violated ‘the =~ _ . . .. x

w B - .t .

- arb:f.rabon DI’OVlolOn .of said aqree:nent. .-y

- L - P ~

. and ordernd that Pesponda'zt :mmedlatelf. oroceed to aroz.tra‘.z.on.‘ R % £ = S
respect to the-claims.of: Compla:.nant that Respondent-has v:.o}aa,ed said )

AR collectlve‘barcalnln,g agreement.”. ' .

-

R eI .

L 4. That- pursuant:to the azoresalq Crder of “xau.lz}af-.obeﬂv as .«
- ~affirmed by the-Wiscohsin Egploymént Relations Commission, the . ’
.+ ' Complainant and Respondent su‘.:tutg_ed their dispute for f£inal =2nd binding
- érbztratlon 40 n Arbitr&tion Board which issued its decision and .awatd
.7 - < in the matter on January 23, -1270; that said award inclucded the e
-7 conclusion that the Respondent had' “failed teo make reguired ‘contrideticns -
¢ . .for some of his®full time employees in the meat department during the

Derz.oé of his operations ginder a valid collective Darora_uung agreenent®

. ,and’ ordered inter alia, that the Pespo :dents. . ) C .-
, 5'. ) 5 '“.-‘. ‘within thirt by (30) . gays: ‘ollom.ng the date of’ ) R
th:.s ‘awvard. . .comply fully with the provisions'of. : .the .

I _Adreemen{. ¢..’-and shail ‘make %he.required contributicns o _
L - “the Heal'.&vand Welfare anéd Pension tunds for esch oi.the | T -
- e emnloyees ﬁ;n the ,meat department of Liedtke. Vliiet Super, ~ .
. ‘Inc. ‘for ‘all tHE weeks ‘gigx which they rked an averacs of - ve
o . twenty four or more Ho , calculated aN\prescribed in the :
5+ ' Agreement, for the ‘period becl"‘u’xl’lc on Jagary 15, 1058 and Coa

) o endﬂ ng on gebruary g, 1969 A o . .
- . - - . .. 3y .. B
That since Jania v 23, 18706, the Des gent has fallnc anc X
Lt refusec; to comply with o to erwise recognize and accept as conclusive
2 —the aforesaid final anéd bingdng arbitration award of that,;aa
T e . . R . : . - } ’ 3 B
EERAE In the basis of the abové and ¥foregoing Findings' of Fact, the = * 7
‘" Examinet-makes the following - - . - ' R
- P . e : ) o s ‘_- T . . - Lo, }'
e L . CONCLUSION§ OF LAW = .., . .77 . ' - % .}
a > - . - 3
ML e -1._"hat lnasnucn ‘as® the 1ns;~am. co;“pla:.nt of wmfair lgtor practices’
~.alleges € C Pésponde*xt has fajled to accept as congiusive the final |
. determindgty rhitratogs whosejurisdiction jsas base upo~z o=
+ " .collective ing agreement,entered by' Complaipan .
L.« -which: a'wa‘rd \ - certain payments ©f money bv Res;;én'
. - Funds, Compl i is.a proper uarty in :_nteres.. in th& -

"‘hatx by ‘;,alllng a.nd re&us:.ng to conglym::.th the i
arbxtrato‘rs .order, the Respondent. is, nas been, comtm., m*fm‘ -
- labor practices within. the means.ng[of S tJ.ons 111.06{1) {£). and (g?, .
. f«.WJ.scons:.n Statutes b

LT A On the bas:.s the above an ‘oregoxng Pln&lncs ‘of Pact and :
Conclus:.ons of Law, Jxe Exam.ner makes the }.ollo'.zw-)g N A )

N - T . R .
3 . - - -, .

R PERE _’j“.. NN . QRD:JP . - . s . ‘ s -
T S

e s .. IT-IS OPDERED &at‘*«tb‘é Raspondet% Lz.edtke viiet Supe:, 'ac., its .
.- officers and; agem;.s, -‘mmedlateﬁg cease\g.nd desist from refusing to r:aoog;n_ze
. '+ - and accept- as conclus:.ve, e-agard 1ssued by Ahe Board ©of Arb%at:.m o
7. on January 23; 1970 ‘with - nect to pay"zents due and ‘B J.nc Ega¥th and -

Welfare and Pens:.ox’x Jibels ) .- , ;
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LITIS WRTHER O'QDERED tha‘_ Resco‘iueut, uzed%}fe Sihet Su“er, J.nc., e
1ts‘ offlcers and ragents; :uz:med:.ately take the following affirmativé ‘
_ action which the Bxaminer~finds w.Ll_L effectuate the z:oluczes of tnc e =
’ .Vlsconsm Employxrent Peace-Act: . ' . oc- - RS ;/_.-

. - 1o e- - g

.
ERl

'?. (a) ¢om*oly wa.th the January 23, 1970 award (bf the ‘aforesaid .
Board ob »Arp:.tr ion b¥ immediately making all pdyments due ahé owing
" to, the; afores s¥s) hnald:x and T«ela.a:e and-. Penslo-z Punds - as, o*’cere& }:1 T

' - sald award - oL LT P
. st - - - . - 4
. ’* ’ '\Totﬁy&he :Wlsconsaﬁ Erployme’xt k.at:.czns Co""" aSlGﬁyI T
IO wrltmg;xwlthln twenty (20) days from receipt of a ccpy of f:h:r.s Crner -
Yoo, .as tgg whiat»*-stops have been taken to co:zaiv ne*‘e\n&. . . e
4len ua}:en -at. ¥ ad:.son, w:.scon.sz.n, ‘this 5+kcay o'% Februafy, 1371. . ..
s A ?‘_’_ o X R
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Y7 . . 'BEFORE TEE WISCOHSIW wy_.ovr::rr b_Lr;zo.es cc‘ﬂ:zscvm, - T
-L._-'—»'-j —.{-:--»~- —————— —-—‘t ) - '_: .
“AMALGAMATED MEAT CUTTERS & BUTCEZR B - L )
WORKMEN HORTH p:mmc.z;, LOCAL 0. : > T
73, AFL- o, - . 20 g
o <l N : . . n Lo :
A % N Complainant, « : ) - S )
L aiws. L PN ‘Case ITT - ¢ .
. o TR .- . . Wo. 13865 <Ce-1307 _ -
LIEDTKE VLIET SUPER®, IKC., S Decision Fo. 3717-& -
, ) :.‘ - - Respondent, s -l ) N -
B S 2 - x - . -
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° PR VHUMORAIDUK ..’i"i’ﬁ ZED 20 """ﬁ)ﬂ’os Or PACT, ,
ce T . CORCL vszoes o: LIW 21D ORus2 ~ - - ;
. On June 2.,,fl9<>9 eral:)_;l er Robert 3. 1Gb rlv, of this agency -~ &
issued Pindings of Fact, -Conclusions oI Law ard an Order in a procesdinc -
involving the parties to the instant matter. ‘[Decision Nc. 3685-31" ° - o’
The instant Conolaz_nant was also, the Complainasi therein. Xo~ petition -
" for review was filég witt *'nga:a. to that decizion, .~::-cl. .;:as subsecuen tlj )
affiMed by the Com "uss;on, and no appeal of *‘:e Zofmission's affirmance .
has been taken. [Decision Xo, BGBS—C} . ] . d
. v : - . ‘
- Attaci ed to Examiner 'oberly's »:i cision was a “erorandmm fTom whick
the following is cuoted. . . - . - , -
P _ .
-. '+ "The cozngflaint of Gnfair lador practices in this matter
i .- yas filed with the Cormission on September 10, 1968, and ‘the . C
. Answer was.filed on S%emner 30,41268. . Afrer one postnon}a:ra-x,_, -t
¢ . the ma’ttnr initially e.on for ;.\earlng before ‘c.he'_mxam_nﬂr - el
. .lon Octgf'er 9,719268. Prior tec the. cpemng qf the heazlng, - B
- partie agreed iipon’ a.settlement of the case and Complainsn ' .

27 gubseffuently. requested to withdraw its cobplaint in-the' mtter-

,-. . Accordingly, the cqm:laz.nt was c.J.S‘:u.ssed by ‘the f‘xamner _on Co

' _ October 19, 1958. . N , N i Lt - s
- - . g . < TP~ L

-t IRt T’ne nart.es provefl fmable to co—blot.. t.’oe:.'f set le... L

<, .. drrandements. and the Cemplainant,.without objection frex the, X -

S Respon nt, -:requested that the matter be *eoneaed and, ‘brought ¥
‘- von for hWaring 'at the first. -mutually convenientidate. On . )
- - December §, 1968, the CommiSsion issued an Oruez setting as:u;e -
’ of Dismissal previcusly issued by the ERaminer asd - .
rdered reinstatenent of its lm.t.al orde appointing LT
rsigned as Examiner. <The matter was.agairn nmnﬂ:‘_ on .
‘for hearing on January -7, X962, -at which time Hoth. part:.es : * " -
had full épportunlty to oresent evidence and argmnents ia the

matter.-' Final briefs were z:.leu Februaxy, 17 1959.. . Voo

T , The cc'nolaint alleced ._hat on ! arch 20 196‘7 Comlarxant RRCIN
- and- Melburn :Ln:\e entered into a collective bargaining agree...;e':t Coe
-ef,ﬁectz.ve from October 2, '1966 until" ?ebruarv g, 1909, covonm; . -

. * - * v
el P . . -~ . r
ST P . . = L
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: - erﬂloygs at a supe:: narket ovned and oo.rated by .,elburn ?.nke . )
T oosr at-1316-West Viiet street,, :l'lwaukee.: Hdsconsin. The co;folmf .
further “stated "that in s\January of 1268, .espondent took ovax tha - ¢

...~ - super market and’ became the successor of ilielburn P m'e, ang *_ -
. 3", thereby becahme bound to the collective bazgaxninq agreemesit .

.- . executed prev:musly oy Co:zmlamant and frzke . 4 .

co. 4 . ¥, - il

L ’ 2 s £ailed’to

b s Thé coxm{alpt further allecec that ‘%esaond.;. nas failed AT
e comply with 4aid .collective bargaining agree:nent y failing tO e L e

<. ma.ke health’and welfare contributions and panslon contnbut.cms e

" - .on-Behalf of" 511 meat cutter employes, but t_hat/?esoon(ient has made
such contril ns on behalf of a: portion of the meat cuiter. - .
employes. . f‘t the hearing,"the complaing was Amanded to- -Zaurther 3.‘ T
allege that the “"Emplover failed to pay a 53¢ ver, ‘Aour increase to~ - ]
the e'tmloyes in gquestion, cue to cocnnence June/ 30, 1968, tatil -
somgtime -in October 1968. Finally; the complaint alleged Hat. - .

"3 _Respondent has failed upon reguest to s#E&mit’ the alleced nolahons -

. - "of the collective ba"cra;nlnc agreement to arbitration and that' - P

.+ ~hy-these and other acts Pesaonden‘_ has enc‘acad .La co::dt.c violative

~ of Section 111.06(1)(f), ulscon.s:.n Statu®s, which provides that = -
it is ah unfair. labor practice Zor an smployey to viol te the terms
of a collective bargaining agreement, %The relief rezuested is thail

- Pg,spondent bé found to be the succe ;sor of ¥ lsur:., Pinka eng, af -
is sufcessor, bound to thé collective barvaining asreenesi sxectd ‘

;Cgaé

. by pldinant-and Finke. It-ig further 'requ°s ted thet Fespondeni .
bé ¥rdered to pay pension coantributicns, bealt: and wzlfare -
.contributions and wage be:-.e::.ts as provided by the vollectﬂ_ve -
-pargail xing agreement. . . U S

“ : "’.eéaoqden.. dces not deny that it dsclined o proceed to S\Q '

o arbltratz.o'x under the, ‘cpllectiva barz:ai—».ing agreement previouwsiy- g
"executed by Ccmplarxan‘. and Finke, and the sasic Zacts oI ihe .4

n

'case are not in c1soute. .

. The 2~;onerly' :'iemorandum .proceeds, afiter the above-guoited state :ts/:“ ’

wto set forth in detail the alleged facts, the parties' legal argrments ot

and the Examiner'’s rationale for his 21#&::5 i Fact, Conclosicns of
Law and Order. Sanﬂ Conclusx.ms and Oz der. inc ‘ua.c’. tha .\.Dll’C“m"‘

.
2 . o -

- "’Ehat -?.es:cﬂden‘,, i eutLe ﬁ.e‘. Su:cr, Im:., is ;_.ﬂe, ’ *
- successor to the business .previously operated by Fiiet
- Super. liarket, Inc.,.as.a super- market at 131§ Test Viiet - Coa L,
- "-t.ree‘., :;11v:au.3'ee, 1=ccnsz.n,.anc. is bound by the arbitmeticn ’ .
Y ‘a prov:.s:.on. aof the collec ive bargadining ao'ree.mn.. p*ev* cusly. s ?

Respondent, -by refusing o procesd to arpz.**a*'ion upcn .
. .. reguest of Co*‘mlaxnant with respect to Pespondent's cblzg*t_&.;s

if any, under sard collective barf’a,..mnc zcre..“.ent, haa wviolated = .
. the arbitration provision .of said agreement; and that, Eccordizngly,
SN Reapondent ~has commitied -an wpfair labor practice within the
’ i, meanlng of Sectz.o'x 11,.05(1) (F) of”'tf 'hsco'xsln “'..'nlof"» z:t "eace Lo
~~'-4.Act.,‘ . e - .

- . v, e

v, 7 executed, by Comp;lalnant and ielbudrn Tinke; that thersfore ) -

- .

. bpon the bas:.s of the akové.and ‘omcqz.nu Findings o5
. and Conclusz_o')s o‘ Law,/‘.hd :.xa.mner makes fallo‘-nn, P L

ca Te L - . ; o - "- s .

B . ,_A' . » oy i _DE:-? « . ) ,‘ e :,'

o - .

ql‘

. ‘ I"‘“IS;ORD»PLD \.hat esoonaent, L edté'e' Vl:. Snper ..m: .
* _' M;lvaukee - Wisconsin, J_Am"edn.ately proceed to. arhlt..atlcn mx.er -

. article ¥IV of the" qollect.z've bargaining agréement prevzansly e .

4
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executed by “Complainant’ and :felburn Vlnke wzhh resnect to the -
claims- of Complainant that Respondent has vicdlated said - |

e \->"'.‘collective bargaining agreement." . .

. submitted the’ oertlnent dispute. to final and. D-“Glﬁg arbitration by a

~. Board of Arbitration chaired py Maurice O. Graf The 3card’'s awar<,

) issued on’ January 23h 1870, by its own terms, determlnec the followi nc vfﬁ
N 1ssues.' .. e ) ) ’ *

N * ’ : T ' ° ",
. .. , .
B ‘"l. iIs thla dispute arD:Ltrabla under the procedural - B -

requircments of the cpllective bargaining agrsenent.’. -

- e

. 2. If so, what Health and Wélfare and Pension contributions,.

‘collective .agreement. . 7
. 'L . . PYEEY - \
I . - N 2 . bd - . -
As. in the case of the Examlner%s?&mmrand"n referred to a-ove, tha

decision of .the arbitrators set £orth co:prehe slvely the facts alleged
agd found,. the argumenss pYopounded and the bases for the accspiance of

certain allega;lons and contentions, and. rejection of cithers. The )

2C0C

determination made was- as_follows, \ . : ~

- * "For the reasons indicated the majority o©

Board concludes that within thirty (20) cay
L
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_'+.0f this award thé erployer shall corply 3
provisions of 2Articles »VII and 2ZII of the iZgreeme
- has been 1dentx;1nu in this proceeding =as J
“ v ' .and shall make the reguired contributions to the Eedlth -
¢ - .and Welfare anpd Pensioh funds for each of t :
, - jthe meat department of Lief@ike Viiet'Supe
of the weeks 1“‘whicﬁ they worked an ave
(24) ‘or more hours, calcugg*ma 28 or
for the period becinning o Januar
. |February ®, 1968, this hejfc the peri
Liedtke Vliet Super, InTT was- the res:
such employvees under the collective barg

o7

[ lf”
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¢~ | |in effect. - . ’ i .

It is awarded Farther that the EuDlOfe , Liedtke Viiet Super,
Inc. 'shall, on or before February 15, 3970 provide'to the
officdrs of Local £73 of the Union a report of iis compliance
mith this award, including pames of employees &nd amounts ol
. the Codtributions made in their behal® to sach of the wo
‘funds and for each of tre ﬂnntns ;ncluce in thixhrEDC:lD o3

perlod, ag provided herein.®

u
The COTDlalnt in the, lnstant matter was filed on June %, 1f70. The
" Redponcent filed a motion to dismiss the comnla-“t on June . B, 1278 238
Can answer on-June 22, 1970. .On the latter cate “the Examiner, bv idtieps
advispd the parties that no- rullng would be made on the” afor eaala =ction
prior| to tne@ﬁearlﬁg alieady scheduled on the complaint, and denied

- the Respondent’s guest for oral argument on the motion. Zearing was

held on Julv 2}, 97# and final argunents wvere received in the Iorm'of
post~hearipg‘b§;;£s on xugust 4 and 6, 1270, . .

- The complaint alleges that .the-~Fessondent has co*wlt éﬁ :n‘alr
labor, practices under- the wisconsin Zmn;ovmeﬂt,beace Bct i% failing
tp comply w1th~the a;oresald Arblbra ion Award. .

- .

. ':\
2 e -‘ . . . - - ) Ve ) R . .
. I‘ - = " * - (X}
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t‘ c . . -6 - ¥o. 9717-a
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L. “on- October -13, 1962 the parties, pursuant to the afofesaid decisigps,

if any, is the employer obligated to make undgr the =
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[ The Resosndent does’ not aerj .that it has fallec to comnlv w;th .
the arbitration. avard,.nor does it con%end that gaid avard is not within
~the intention: of Sectlon 111.05(1) (£) or (g) pf the Wisconsin Emnlovren;
Peace Act. , Neither does the Pespondeet contend” Ln?‘ the argltratlo

- award is delective accordLA to the standerds of Sectior a2 23, Wisconsinp

. .+ Statutes or according to the case lav.as dﬂvelope under SE tion 301 of

. the reéeral uabcrfxa aremen_‘?elablchs Act. - o
i .. R . &, - -
il Once acaln, "the Da51c facis o* the case -ars .not in dispute”® v
"-- . -. As stated above, on Octos 9, 1968 a kearing #as scheculeé befo ra i -
RN Cxam&1er Ioberly and pri to opening said hcarlﬁr, .pe;;arula o~
- " .apparently pelieved they had f=e‘_‘t:lec1 their dispute. The tern- this ?
. .settlement, as understood by counselgfor the Tsspondent, “vas 'e‘lecteé .
) . in-a letter from him to counsel for Tomplainant,. bearing that date. i
s “Inter -alia, 'that letter stated that ce;ba n payrents would bz nzde
© . By the Respondent to the Health and WelZare and ,Pension Funds. —

~

T Bv a let tez‘ﬁa_ed CGckeober 11, 1
2

N o
DO replled to the above letter. He tran
- . formg to be executed by the 3&su01cert»&.

. In -order to. Dernlt*uae Tunds to ac
2t . . we haVe.agreed shall be paid, it is necs
: . agreements De-:1gneh and that four cgpze
i us. They are Slr ply extra protection
. . ternal Revenue and Section 302, in re =
in which contributions can be made to 2 Lo
e - -~ 'of whose Trustees are union regresental

., As recited by Examiner ”okerly i
- . - A
the "settlement™ failed {o take 2iiec

L T 3
) Zespondent in its motion to diswmiss ,the ins:
7 77 the nespondent states, -

- - - N

-, s “That since the axecusgon Dy Paspond

‘

Q
h

. - sach
- agreements with the Health ¢ lelfare T and tre .- .
: - Pension Fund wouldé not heve baen in coni ca with N v
‘the settlezent_texms, the rFespondent dec to <o -
N " s0 and the settlerent'agreenvn:,was neva iv consummaied.” -

anmlner Mooerlv s c°c1s’01‘lssucd; nd the arcitration?
- . held. | hd s o . -

. . . Row, Pe;uowcen» contends_in its tion to disniss, answer, oral .°
*« argument and brief- that ( inasmhck/izyu“_ zrbitrators? order reguimes
iy payments to the Punds, thg Funds are\ indispénsable’parties ;E:_:B\%na .
= ;.- the Complainant is not WbHroper party ,in interest ang {2) thet absent the.
* Funds as parbties herein, or their .records being ctherwise made availe=ie’
- - . " to the. Zespendent, .the arbitraticn award 1Is unenforcgable becazuss the
#+ « . Funds may be-unlawfully structured ,oxr operateg, and. therefore peyments
. into them might ke unlawful under Sec. 302 of the -Federal Labor-managererd '
LT _Pelations Act Jthh covers jointly-adninistered trust, funcs established by

¢+ 2 " unions and ef'mloverc for the benefit of emploves. " : S
. . £ - .
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rhus, Re spondent contends. ip its motion

.
.
\
]
E

. “That since the Arpitration award provided that paymests de
’ wade to, fhe Health and Velfare Tund and fthe Pensioa Tund -
N - rather than tc Complainant-Lerein, and since the juesiion e
whether. such payrents irouid or wodld not ke in viclaiicn of -
Sec. 392 LIMXN can only be resolved by documents, agreensnis -
and other material in the possession of the Health and . -
. “felfare Pund and the Pension Fend, it is apparzat that © .-
) Complainant herein is nosht a party in interest 2c proviadsd - !
- in Sec. 111.07, Wisconsin Statutes,. »ut instead the
: " Health and Tlelfare FTund, and the Pansion Fund ars the real -
: . parties in intermst.” .
3 - . - 4 - . ! -
. and in its answer that, - - . -
e ®, . .subseguent to the date of i
-

e e .~Cl_eeuonuenu] recuested of tle Edal
‘* Tund and the Pension Tund pernission io exam
.« and records in *ieir 305=835101 relative

- respondent's predecessor ergleoyers .in ord
> . PRespondent richt ze asSLreﬁ tha: rhe maki
. . payments would not be in wviclation c¢f S=c¢*
+the Tedéral: Labor-lanagement, Ralations fct
amenced, Pespendens further alleges i
.no resconse to suchk rejguests ahg has, thae
; ~compliance with the Award of the zroitrac
L et : s L N S
Wt and in its brief that, ~the réal isste in this
-."Respondent must comply with the artitration aw
the two trust funds and the Fsscondern: aTe in
accept ané maje payments under Sec. 322 (c)(3)
Pelaticns AcHl.” and "were it not Ior Zec. 232{
- there wqulc, i course, be no reason_Ior Fesnce
+. With the awarf," - S . . . -
. . . A
: The esaondent s arguments are' rejectei by the =faniner oo the
follow1ng grounds. The Complawnant may enforge..its collac¥ive Tar- -
calnlnq agreement with the Respcndent iwrithout Deling joined 25 2 ~
> e the beheficiarv or

.- connlaldant Ly any otherythird party whic
,rec191en‘ o‘ money or other, be.?-lbs pursye 3
Thus, when a fabor organizdtion swves o g2in®oxmpl
&prov1s;ons of a labor agreement, no, erploye need j = the complaint -
nor may any employe settle such a dlSDLte without % settlemsnt beinc
. accepted by the labor organization that resresents himl Likewise, funds
é~.~‘~.WPlCh receive money ky operation of’a “abor® contract neeé ot be parties
L toya ‘tnion's action to. ga.n compliance”with the prowisions of the contrzct

-~ which reguire such Davﬂeﬂ {n. Treoebel and Son, DeCLS;cn o, 780, 11/55,]
further, 1_ -is not an aaeauate Sefense ~to non;c“‘lﬂance with the - -
~ arbitratidn award herein that the Funds to vwhich payments Iav sen
LT : N
ordered may be 1llecally osera;ed it is not necessary rersin :q paEss .- .
' e upow the, lecgl ty of said funds because theto is no actu2l co x_ez'zft:j.ﬁ:z:n, e

.*not to mention evidence, inat there is any 1llesa71~3 in their oparation -
or structure, but only'speculatlo. that such might be the case. It-is
.noted in this regard tbat even such speculation wzs appafently zot raised
oeforg Examiner Pooerlv, the Cpmission or the arbi trators in the prior

g proceedlncs, although the EQS“Oﬁccn raised rmany- otherxr issuess end that

-~ -*no substantial effort in c0ﬁjunct101 with . .this _or any of the Priox | = -
‘proceedings by way of subpoena,or any ¢orm=l alSCOVeI} procedur? was magde -
L to deterﬁlne 1_ there ‘was any, SLCh evidence.  'Of course, subbqsha ;and |

-
"4' ) . T - -
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. 7., . ~discovery precedures were available as u:cv1aea by the UWisconsia

L] -
Tl ; Employiment Peace Act in the prior unfair lakor practice case, and
T " Sec. 298 Wiscohsin Statutes, provicdes for arbitrators' sul-oenas. v
»+- . Furthermore, it is not at all extraordinary for an aruzbra-cr te rule
: . .upon a contenulon based on a statuts ) . :
. The Respondent in atterpting *o avoi
» -the ground that it may require an illegal a
.an apparent contractual okligation which
©. +  + defense must pe proven by a clear ané satisi Srepond nce
T ‘the evidence, not merely stated as a possEilizy. o case cited to the
. -Examiner holds thakx na"*en; to a fund recuired oy an arbitretion award N
'-‘,g ) is illegal unless t&e,_a + nmaking the cayment is satisfied that there i
is no illegality in the o;erations‘o; the . .
. d -~ ¢ - -
The Respondent argues that lt i i T more than N
- o"illécality because it has shown i been the
- f position that the »ayments te the Zun in A 1@ reguire
of the aforesaid "tfrust agreenents” issuanc N
arbitrators' awaré the Complainaht sition
stating that in view of that avard resments
_ lohger reguired under Section 322.] At earing, co
" Respondent stated Y. . .as.far as we knov, the Healith a
Pension Funds are still in no nosition to properlvy recsl
-an arbitration award, because of the rrovisions of S&rri
than "they claim thev were ugasle tc redeite the pa ats
v &, . settlement agreement.®™ Thus, it vould ceer thetr Fespand
R some eytenu, accepts the Co.dla’rant's carlier ion ol
. of the “‘*us; agreements’ it rejected en it <
. - now reiccts the Complainant ign tnat the ements
BN ° netessary. Further, the L noy reiuses 2cute
.« agreenents -because it has nct ed X und Illezzll
T _it'refhfed +to execute thenr Zefore on th und ware n

.-t the settleneﬂ*“.

# ' T ’ o B

-

Particularly in,view of the lack of effort{by the P25p0
. . achieve such an e"anznatioﬂ of the Tunds, and iif is noted that such Fungyg
-

i
o ‘are sybject by law to consjicderable reg

aletion and disclosure reg alv.meq_
the Respondent's position is not persuasive. It lnc;s a8t only proos
/ of'iffégality, as ceacluded above, kut also convincing evidence of aay
) sincere conpe*ﬂ in bnat regard. .
-~ . - - ‘ - “
. -~ ,What‘is indicated'by'the Pespondent's rosture hereip is.a strategy -
i v s of delay comprised, in part, of purposeful artificial "leZalistic®
. tecnﬂlcalltv and cynical u;lllzatwon of the unfortunate siowness of
o~ legal processes. This attitude was apparently a2lso indicatsd to the
- prior Examiner and thé-arbitrators vho found Zescondent's vitnesses o
.be incredible and feigninoe ignorangg in order to avoid recognizad .
=, obligations; as well.as .that Respondent had heen dilatory in the cgrievahbe
"© 7, procedure, the arbitration procedure, anc in cemplring with ths o
oo .Cormmiksion's aforementioned eecxslﬁn. - ¢ - X
ey '.- P \ RN . . X
bated at Hadison, Hiscons{§% ‘hls'5+£~a"»o Februyary, 1271. ° o :
* - ‘ . . k - . -
R e UIgCOFSI.\ £ PLOYMENT Pf.’n_’rrczz‘s COI8ISSICK,
T . o HWM—&SQSM T
L : " e .nocerd 5. selSgas, -v=“’ner -
. ‘ : . . e . , ~ -’ . .



