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GENLEAL DRIVERS AND HLLPLRS LOCAL
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Case 1
Complainant, . Ho. 14069 Ce-1317
: Decision Wo. 9%24-4

VSs.

DI STATL TRUCKING CORP. and
Ti10nPSON CONCRUTE PLRODUCES CO., InC.,

Respondents.

Appearances:
Goldberg, Previant & Uelmen, attorneys at Law, by kr. Zlan
. Levy, appearing on behalf of the Complainant.
Lepp & Lepp, Attorneys at Law, by nr. Charles A. Lepp, appearing
on behalf of Respondent Bi State Trucking Corp. and
Respondent Thowpson Concrete Products Co., Inc.

FILIDINGS OF PACT, COWCLUSIONS OF LAW AND CRDLK

Complaint of unfair labor practices having been filed with tae
JWisconsin fmployment Relations Commission in the above entitled
matter, and the Commission having appointed George R. Fleiscnli, a
nember of tile Commission'’s staff, to act as Lxaminer, and to make and
issue Findings of Fact, Conclusions of Law and Grder as provided in
Section 111.07(5) of the Wisconsin Employment Peace Act; and hearing
ocn said complaint having been held at Kenosha, Wisconsin, on
October 22, 1970, before the Lxaminer; and the Examiner having con-
sidered tne evidence and arguments of Counsel and being fully advised
in the premises makes and files the following Findings of ract,
Conclusions of Law and Order.

FINDINGS OF FACY

1. That General brivers and Helpers Local Union No. 95, affiliated
witn thie International Brotherhood of Teamsters, Chauffeurs, Warehouscmen
& lielpers of america, anereinafter referred to as tihe Complainant, is
a labor organization having its principal office at 6758 - l4tn Avenue,
renosia, wisconsin.

2. That i &State Trucking Corp., hereinafter referrea to
as sespondent i State or Bi State, is a corporation cngaged in tae
bbusiness of trucking concrete products in and arouna tnce city of renosna,
Wwisconsin, having an office at 6321 - 23rd Avenue, Kenosha, Wisconsin,
and is an employer within the meaning of Section 111.02(2) of the
Wisconsin lLmployment Peace Act.
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3. linat Thompson Concrete Products Co., Inc., nereinafter
referred to as Respondent Thompson, is a corporation engaged in the
vusiness of making concrete products in the city of Kenosha, Wisconsin,
naving an office at 3506 - 67th Street, Kenosha, Wisconsin, and is an
employer within the meaning of Section 111.02(2) of the Wisconsin
Employwent Peace Act.

4. That Thomas G. Thomsen, also known as Gilbert Thomsen, is a
stocknolder, president and general manager of Respondent “homgson;
that Carl Yhompson, a brother of 'thowas G. Thomsen, is a stockiholder
and secretary-treasurer of Respondent Thompson; that neither 7Thomas
G. Thomsen or Carl Thompson is presently a stockholder or officer of
Respondent Bi sState; and that Thomas G. Thomsen has never oceen a
stockholder or officer of Respondent Bi State.

5. That kespondent Thompson nas been engaged in tue opusiness of
making concrete products in the city of Kenosha, Wisconsin, since 1952;
that ifespondent Thompson trucked its own product to its customers from
1952 until approximately October 1966; that sometime during the
year of 1961 Carl Thompson helped organize kespondent Bi State throuyh
liis Attorney Pobert J. Joling; that Respondent Bi State initially did
some work in Illinois but thereafter remained an inactive corporation
until approximately October 1966; that sometime after 1961 arnd before
October 1966 stock in Respondent Bi State was acquired by Clarence
Franxk, President, and Edward Perrault, Vice President; that prior to
acquiring stock in Respondent Bi State, Clarence Frank drove a truck
for Respondent Thompson; that prior to acquiring stock in kesvondent
81 State, Edward Perrault worked for American .iotors Company in
Kenosha, Wisconsin, but said Edward Perrault had previously worked for
Respondent Thompson; and that Howard dMcMahon is Secretary of nespondent
Bi State but that prior to becoming an officer of Respondent 51 State
and at all times relevant herein said rciiahon was not an employe of
respondent Thompson.

6. That sometime after June 1, 1366, and before Octoper 1966,
Respondent Bi State purchased all of the trucks that then pelonged
to wesponuent Thompson as well as several new trucks with noney tnat
it reccivea in exchange for a note and mortgage executed in favor of
tne american State Bank, Kenosha, Wisconsin, by kespondent Bi State's
officers and co-signed by Thomas G. Thomsen and Carl Thompson as
surities.

7. That after Gctober 1966, and hefore June 1970, said Clarence
'rank, said idward Perrault, Julius Perrault, Wallace oeclaney and
Thomas Vlells were the only drivers to drive the trucks then owned oy
Bl State; that said Julius Perrault and Wallace Delaney haa never driven .
for Respondent Thompson before but said Thomas Wells had continuously
driven for =Xespondent Thompson since 1952; that during the period
beginning in October 1966 and ending in June 1970, !lwcspondent Li State
hauled all of tihie concrete products manufactured and sold Ly resiocudent
Lunopson; anda titat during the period beginning in Getober 1966, and
ending in Junc 1970, Respondent Bi State did not haul any other watcrial
with its trucks cucept for some material that was hauleu for the
pest BLlock Company of .ilwaukee, Wisconsin, which: Lhauling ronrcsented
& very small percentage of its business.

¢. That ou most occasions, during the period veginning Octoser 1766,
and cading Junce 1270, the above aentioned truck drivers receivza pay-
ciicCcks walich were drawn on an account aeld in the name of .espondent
bl State and signed oy lioward Mcilaiion as drawer and on othcr occasions
the avove wenticned truck drivers raeceived paychecls whicii were drawan
on an accouant hweld in tue name of Lespondent Thowpson and signed by
Carl raowpson as drawer; tnat all sucn amounts paid in the form of wagces
to the truck drivers by kespondent Thompson were set off against the
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aimount aue to lespondent Bi state from Respondent Thompscon for
trucking services; that sometime prior to June 1970, lespondent oi
State became indebted to kespondent Thompson for the balance due on

a wortgage foreclosure on several trucks which were repossessed by
Respondent 'luompson; that since October 1966, Respondent bi State

nas experienced increasing financial difficulties and has become
indebted to respondent Thompson in the total amount of approximately
$35,000 for the balance due following said foreclosure and for salary
and expense payments made on its behalf by kespondent Thompson.

9. That on June 2, 1966, Carl Thompson signed a collective
bargaining agreement covering all wages, hours and working conditions
for the above named truck drivers effective from liay 1, 1966 until
vay 31, 1971 with the Complainant in the following form:

"CLEAERAL LDRIVERS & HELPERS FIRM NAML: Bi State Trucking Corp.
LOCAL UNION NO. 95 :

BY: William arb /s/ BY: Carl Thompson /s/
WILLIAO ALB, SLC'Y-TREAS. , "

10. That on June 3, 1966, Carl Thompson signed a pension fund
Participation hgreement effective June 1, 1966, with the Complainant
in the following form:

"BI SYATE TRUCKING CORP. GENEKAL DRIVERS LOCAL NOU. ©5
EMPLOYER Unlon

TKUCKING (TIONPSON CONCRETE PRODUCYS CO.)
FOR

By_Carl Ynompson /s/ , by William Arb /s/
WILLIAIL ARB
SEC'Y-THEAS . "

11. ™Tnat on December 2, 1968, ioward R. mciahon sigyned a collective
pargaining agrececnmnent covering all the wages, nours and working conaitions
for the truck drivers effective from iay 1, 1965 until iay 31, 1971,
with the Complainant in the following form:

"GENERAL DRIVELS & HELPERS LOCAL 1bO. 95
By Wwilliam Lri, Sec'y-Treas. William aAxb /s/

Firmm wame.: LI STATL TRUCKING CORP.

[H

Sy: roward K. riciahon - Sec. /s/

12. ‘'hat the collective bargaining agreement signed by i.oward
K. nciiahon on vecember 2, 1968, contains the following provisions
whicn are material herein:

"ARTICLE 1
Union Shop and bucs

section 1

(e) ‘'he imployer agreces to deduct from the wagyes of
all employees covered by this agreemeni tue dues and initiation
fecs of tue Union and ayrees to remit to the Union all sucn
deductions prior to the end of the month for which the deductions
are made. The Union agrees to present to the Employer a written



autu.orization, signed by eacn cmployce for wiom Luch wedusTtions
will e nade."

"ROTICLY 15
flealth and 1clfarc Lencfits
Section 1. On hchalf of the employeans represcuted oy the
cenerar Drivers and lelpers of Local Union Ho. 93, of nenosha,
Wisconsin, the Employers agrees to provide insurance benefits
for cuyloyeecs who nave completcd thiirty (30) ddja cmnloyLLnt
witihh the hmpjoy er, sucl insurance to COh&laL of tla Lenofits
as shoun in Wisconsin Paysicians Service Surgical-lcdical
5pccial Service Plan 1."

"ROTICLE 16
Tensions

sccidlo: 1. Iffective rarchh 1, 1968 tie lImgloyor si.all coa-
triute to the Central States Southeast and Soutnuest l.reas
Pension Fund the sum of $8.00 per weelr for ecach crp:loyvee
coverca by this Agrecement wiio nas oseen on the payroll thirty
(30) calendar days or more. Effective June 1, 1969 tue waekly
contripution shall be increasecd to nine dollars ($9.020) per
week., Lifective June 1, 1970 the weekly contribution suall
e increased to ten dollars ($10.00) per week."

“LRTICLE 36
Grievance Procedure

Section 3. If the disposition of the matter py che Lugployer's
Quly autuorized representative is unsatisfactory, czither party
within five (5) days must notify in wiriting tne uleC"Cr and tune
Association or the Union, as the case wmay ve, of its intention
to summit tue dispute to a permancnt Joint Grievance Coumittee
conblstllg of representat1Vus appointed y, and respoasible to,
thie Association and representatives appointed by, and responsilile
to, the Union. Tiie Joint Grievance Committee snall convene on
the or during the week of every montu
in which there are pending one or more grievances viich: eitler
party nas suonitted in writing as heretofore provided for subject
to rules of procedure adopted by the Joint Grievance Comnittce.
In tiwe cvent, that the Association's representatives and e
Union's representatives are unable to reach a decision resolving
the dispute,; either party may, within five (5) ‘days informmn the
Co-Chairmen of the Joint Gricvance Cownittce in writing recuesting
arbitration in accordance witihh this article."

13. That Respondent Bi Statc Las failed since n;.ril 1970 to reuait
to ti:ce Cowplainant certain Union dues which it is obligatcu Lo reoit
under sriticle 1, Section 1l(e), above, on belalf of Clarencc Irani:i, rnuward
Perrault, | allage Delancey and ‘fhomas Wells: that the total a.ount of
sucl, arrcarage in ducs remissions as of September 23, 1870, was
$117.00 for all arrearages including the October dues; and tiat silice
septawder 23, 1977, respondent Bi State has failed and concinues to
fail to make dues remissions on behalf of its employes in the awount
of $9.00 each, per montn.



14. ‘fhat Lkespondent i State failed on Septempber 20, 1965, to
make a certain payment to the Wisconsin Puysicians Service as requirea
by article 15, Section 1, above, in the amount of $41.45; that
respondent Bi State has failed since April 20, 1970, and continues
to fail to make any payments to the Wisconsin Piysicians Service as
required by Article 15, Section 1; and that the total amount of. this
latter arrearage as of September 20, 1970, was $999.00.

15. Tnat Respondent Bi State has failed since July 5, 1963, to
make contributions to the Central States Southeast and Southwest
Areas Pension Fund on behalf of Clarence Frank, Edward Perrault,
Wallace Delaney and Thomas Wells as required by Aarticle 16, Section 1,
above; that the total amount of such arrearage in pension contributions
from Septexber 20, 1969, to September 26, 1970, was $2012.00; and that
since September 26, 1970, Respondent Bi State has failed and continues
to fail to make contributions to said fund on behalf of its employes
since that date.

16. That on April 5, 1968, the kacine and Kenosha building
saterial, Ready Mix and Construction Committee, met and considerea a
grievance filed by the Complainant on behalf of Thomas Wells; that
the minutes of that meeting reflect the following disposition of
sald grievance:

"CaSL 1O. 68-5

For the Union For the Employers
denry Wambach Lee Hribar
Ray I‘ularczyk Peter V. TFox

LOCAL WO, 95 v. BI-STATE TRUCKING CO and/or TLOAPSON bBLOCK
(grievance filed by Thomas Wells, driver)

Thomas Wells, driver, present at meeting.

kobert ilchokberts, President of Local Wo. 95, read the
grievance, and stated that they were protesting discharge of
2/25/1966, and asked that .ir. Thomas Wells bc reinstated and
paid for all time lost.

Clarence Frank stated that he was the representative of
bi-State Trucking Company

Local No. 95 stated thwat taey had not been inforuwed tnat
there was a different representative tihan, ..r. Carl Thompson,
until tiiey opened tiie mail this morning so that at tne time of
discharye as far as the Union was concerncd, ilr. Carl Yhompson
was the employer.

DECISION: It was tihe unaniimous decision of the Commitice tihat
because of the default of iir. Carl “hopscn 1n not
showing up at the hearing tiiat .r. Thomas llclls be
reinstated and paid for all time lost.”

that C¢larcence ¥rank was present at said meeting; and tunat & copy of
said ninutces was scent to Respondent Thompson in care of Carl Thowmpson.

17. vhat on Junc 9, 1970, the kacinc, rencsha aud alwortn County

Construction Grievance Pancl, a Joint Grievance Comumittee cscavlisned
pursuant to article 36, Section 3, above, met and considered two grievances
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filed by tihe Complainant against nkespondent Vi State on Leualf of
Thomas wells nuabered 7018 and 70-19; that said Panci upheld said
grievances and awarded Thomas Wells $82.71, and that nespondent si
State has refused and failed and continues to refuse and fail to pay
Thomas Wells the sum of $82.71.

18. That during thie period beginning in October 1966 and cnding
in Junc 1970, the drivers who drove for Respondent Bi Statc reccived
all instructions and directions regarding the performance of their
cduties from Clarence Frank, BEdward Perrault, or in their absence,
Carl Thompson; that if the grievances that arose among the wurivers
who drove for Respondent Bi State during the period beginning in
October 1966, and ending in June 1970, could not be adjusted between
noward riciiahon and the Complainant's representative, the Complainant's
representative would attempt to discuss such grievances with Carl
Thompson; that Carl Thompson would discuss and attempt to settle said
grievances with the Complainant's representative; and that in thosc
cases where the Joint Grievance Committee, established pursuant to
Article 36, Section 3, above, entered an award against iilespondent Bi
State, the Comgplainant's representative would contact Carl Tuompson,
who would see to it that the award was paid by respondent 2i State.

19. That when Thomas Wells began driving a truck for lLespondent
Li State in October 1966, he claimed approximately 15 years of
seniority witn ilespondent Bi State; that sometime in June 1970, said
Wells was tocld by Clarence Frank that ikespondent bi State was in
financial difficulties and that vells would have te find anotaer joL;
that the next day after said conversation with Clarence Frank, ihonas
G. Thomsecn and Carl Thompson told Thnomas Wells that ne could drive a
truck for Respondent Thompson; that said Wells began driving a truck
for Respondent Thompson in June of 1970, and continues to o so; tiat
said wells claimed approximately 18 years of seniority when e vegan
driving a truck for kespondent Thompson in June 1270; that on
sugust 21, 12706, Thomas Wells received a cieck in the awount of
$143.85 for onc weel.'s vacation for the week ending on that date
¢ravn on an account held in the name of Respondent Thonpson and signed
vy Tiomas G. Thomsen as drawer; and that thie amount of said check
was added to the indebtedness owing from Respondent 31 State to
kespondent 1nhompson.

20. That as of October 22, 1970, respondent Bi State was
continuing to operate two trucks to transport some of tlic concrete
products manufactured by Lespondent Thompson, Respondent Thoupson was
caying tihe salary of Clarence Frank and Edward Perrault, wnich
rayments were added to the debt owed by Respondent Bi State to
respondent Thompson, and all sums that became due from rfesponuent
Thompson to kespondent Bi State for trucking services rendercd were
veing set off against the debt owed by Respondent Ri State to
kespondent Thompson.

21. That kespondent Thompson nas refused and continues co refuse
to comply with any of the terms of either of the collective pargaining
agreements or the pension fund participation agreement describea above
and nas refused and continues to refuse to pay the award issued by the
ikacine, kenosha and Walworth' County Construction Grievance Panel,
descrioped above.
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Cpoa tue wasis of the above and foregoing Finaings c¢f Jaco, tac
Liaueiner cahes tue following

COJNCLUSIVHS OF LaW

1. That “howpson Concrete Pirodcuts Co., Inc, is not a successcr
to oi State Trucking Corp.; and that Thowmpson Concrete Products ana
Li State Trucking Corp. are not a single employer or joint employers
for purposes of labor relations.

2. That Tihompson Concrete Products Co., Inc. uld not wecowe and
is not a party to the collective bargaining agreencits executed wy
Carl Thowpson on June 2, 1966 and harold ricmahon on Uecenwer 2, 1968
or tiie pension fund participation agreement executed vy Carl Thoipson
on June 3, 1%66;: that Carl Thompson had the apparent or actual authorit
to bind bi State Yrucking Corp. to the collective bargaining agreement
signed by him on June 2, 1966 and tine pension fund participation
agreoment sicned by him on June 3, 1966; that Harold ilciialion had the
actual authority to bind Bi State Trucking Corp. to the collective kar-
gaining agreement signed by him on December 2, 1968; that £i State
Trucking Corp. was bound by the terms of the collective bLargaining
agreement signed by Carl Thompson on June 2, 1966 until said agreenent
was rescinded on Decenber 2, 1968; and that Bi State mLuCKlng Corgp.
was pound and is pound by the terms of the collective bargaining agree-
ment signed by larold ilcMahon on vecember 2, 1968 and the pension fund
participation agreement signed by Carl Thompson on June 3, 1966.

3. That Bi State Trucking Corp., by failing to remit certain
union dues, make certain payments to the Wisconsin Physicians Service
and make certain contributions to the Central States Southeast ana
Southwest Areas Pension Fund, described above, has violated and is
violatiny the terms of a collective bargaining agreement and committing
unfair labor practices within the meaning of Section 111.06 (1) (£f)
of the Wisconsin Statutes; that Bi State Trucking Corp., Ly refusing
and failing to pay a certain award of the Racine, Kenosha ana Walworth
County Construction Grievance Panel, described above, nas refused and
failed and is refusing and failing to recognize or accept as conclusive
the final determination of a tribunal having competent jurisdiction
witiiln the meaning of Section 111.06(1) (g) of the Wisconsin Statutes.

4. That Thoupson Concrete Products Co., Inc., Ly refusing to
couply with any of tihie terms of the current collective opargaining
agreement and tlhie pension fund participation agreement existing vetween
the Complainant Union and Bi State Trucking Corp. and refusing to pay
tnc award issued by the Racine, Kenosha and Walworth County Constructio

Grievance Pancl has not committed and 1s not committing any unfair
labor practices within the meaning of Section 111.06 of tne Wisconsin

statutes.



2. Trat Bl State Trucking Corp. shall immediately:

(a) Cease and desist from violating the following pro-
visions of the collective vargaining agreement currently in
effect between it and Seneral Drivers and lielpers Local Union
0. 93, wffiliated with the International Brotherhood of ‘“eaisters,
Chauffeurs, warchousenen & Helpcrs of america:

(1) article 1, Section 1(e), which. requires it

to deduct union dues from the wages of its
einployes and remit sanc to the union.

(2) 4Articlce 15, Section 1, wihiclhh reguircs it

to provide healti: insurance benefits co

its cuployes througn the Visconsin

Physicians Service.

{(3) Article 16, Section 1, which rcquires it

to contribute $9.00 per weck effective

June 1, 196¢ and $10.00 per wcek cffective

June 1, 1970 on behalf of cach of its

auployes to the Central States Southeast

ana Soutihwest Areas Pension Fund.

(L) <Cease and desist from refusing and failing to gay
valid awards of the Lkacine, Kenosha and Walwortih County <Con-
struction Grievance Pancl.

(c) <Take the following affirmative action wiiich the Ixaminer

finds will effectuate tiie policies of the Act:

(1) Immediately make payment by certified check
rayable to the order of General Drivers and
uwelpers Local Union wo. 95, affiliated with
the International Srotherhood of Teamsters,
Chauffeurs, Warehousemern & Helpers of America,
and mail sawme to 6758 -~ ldtiy Avenue, iLenoshea,
vWiisconsin for all delinguent remissions of dues
deductions including the $117.00 that was
aue and owing as of september 23, 1970.

(2) TImeediately make payment by certified ciieck
payable to the fiscousin Physicians Service
and mail same to General Drivers and iielpers
Local Union No. 95, affiliated with the
International Brotherhood of “eansters,
Cnauffeurs, wWarcecinousemen & sdelpers of America,
6758 - l1l4th Avenue, Kenoslia, VWisconsin, as
remitting agent, for all delinquencies in
rayments for coverage provided under the
\iisconsin Physiclians Service Surgical-iiedical
Special Service Plan 1, including the $1040.45
that was due and owing as of September 2C,
1970 or, if no sucih coverage was provided
during any period prior to the date of this
order, make such payment in the awount of
the delinquencies for all suchi coveragc
actually provided and pay to any of its
anployes tie amount of any actual surgical-
medical cxpenses incurred that would have
otherwise oeen paid Ly Wisconsin Physicians
Service if said employes had been covereu
wuring such period.
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(3) Inmediately make payment by certified check
payable to the Central States Southeast
and Southwest asreas Pension Fund, and mail
same to General Drivers and Helpers Local
Union No. 95, affiliated with the Inter-
national Brotherhood of Teamsters, Chauffeurs,
Warehousemen & Helpers of America, 6758 - l4th
Avenue, Kenosha, Wisconsin, as remitting
agent, for all delinguencies in pension con-
tributions including the $2012.00 that was
due and owing as of September 26, 1970.

(4) Immediately make payment by certified check
payable to Thomas Wells and mail same to
General Drivers and tielpers Local Union
No. 95, affiliated witn the International
srotherhood of Teamsters, Chauftfeurs, Ware-
tiousemen & Helpers of America, 6758 ~ l4tn
Avenue, Kenosha, Wisconsin, as remitting
agent, for the June 9, 1970 award of the
Racine, Kenosha and Walwortn County Con-
struction Grievance Panel in grievances
numbered 70-18 and 70-19 in the amount of
$82.71.

(5) wotify the Wisconsin Employment Relations
Commission within twenty (20) days after
receipt of a copy of this Order of the
steps it has taken to comply therewith.

vated at radison, Wisconsin, this ,%?@) day of February, 1971.

WISCONSIN EMPLOYLENT RELATIONS COwiISSIOW

Lxaminer
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OLLORALILUL, ACCON PO Y TG Y THLTLGS OF TACY,
CONCLUSIONS OF LAW ANL ORDER

in ivs Complaint, tiie Complainant alleged that Carl iiicrison
represents cotu Respondent Thompson and Respondent Ui State for
purposes of labor relations and that bothi rRespondents arc suvject to
the collective bargaining agreement signed py Carl Thompson on June Z,
196€ and the pension fund participation agreement signea oy him on
June 3, 1966. It alleges that botih Respondents are responsille for
and nave refused to pay an award issued pursuant to the grievance
procedure in thc amount of $82.71; that uesponcent Thompson assumed
the operations of s8i State on or about August 21, 1970 but has refused
to recognize tie Cowmplainant or to comply with the collective »pargaining
agreement; that the collective bargaining agreement requires both
Hespondents to maike nealth insurance payments, pension contrisutions
and dues remissions on Lehalf of the employes of Bi State and that
31 State nas failed to make certain health insurance payments, pension
contribputions and dues remissions. The Complainant contended tnat
tiie avove conduct is in violation of Sections 111.06 (1) (a) (d) (£) and
(g) of the Wisconsin Statutes and asked for appropriate relief.

Respondent Thompson filed an answer wherein it denied that Carl
laonpson was authorized to represent either of the Respondents for
purposes of lavor relations; that Respondent Thompson is subject to
any labor agreement with the Complainant; that it had violatca aay
labor agreement with the Complainant including any requirewent to pay
any money to Thomas Wells under any such agreement; that it has
knowledge of any alleged violations of a collective bargaining agree-
ment by i State; tnat it has assumed the operations of i State;
that it nas any authority to bargain with the Complainant on behalf
of i1 State; that it has any obligation or agreement to maxe health
insurance paywents or pension contributions on behalf of its enployes;
and tnat it has any knowledge concerning Bi State's liability.
Respondent Thompson coutends that it has net engaged in any conduct
in viclation of the vwisconsin Employment Peuace nct and MOVEU €.at tile
complaint be daismissed as to it.

-10- No. 9%24-A



wespondent i State did not file an answer. uowever, at the
hearing Counsel for xespondent 'thompson also enterea a general appearand
for si State.

At tne hearing tnc Complainant made no argument and entercd no
evidence in support of its allegations that the Rkespondents nave
violated Section 111.06(a) and (d) of the Wisconsin Statutes. 1In
its post hearing brief the Complainant disclosed that:

“there is also pending an unfair labor practice case
in which Local 95 has alleged that ‘hompson has re-
fused to recognize and bargain with it and has re-
fused to acknowledge and comply with its collective
agreement. The casc here at bar is intended to en-
foce that contract and the arbitration award of

June 9, 1970. (JLRBE Case WNo. 30-CA-1388." 1/

The Complainant has apparently abandoned its claim pcfore this
Commission that tne iespondents are in violation of Sections 111.06(a)
and (d) of tiie Wisconsin Statutes, and therefore those allegations are
omitted from the following discussion.

Complainant's Theory of The Case

The Complainant contends that Respondent Thompson ought to we
held responsible for performance of the terms of the labor agreewent
existing between it and Bi State either because it is a successor to
si State or because Respondent Thompson and bi State are a "single
employer" or "joint employers". At the hearing tne Complainant concede:
that this case does not fit the normal successorship model in tnat
5i State has not yet been completely merged with Respondent vhompson.
[lowever, it contends that Carl ‘hompson has the authority to act for
bothh Respondents in matters of labor relations and in fact has dominate
Bi State's labor relations practices. It argues that Carl ThLompson's
activities along with the tangled financial relationship existing
between the two Corporate entities; the fact that several of the
employes and all of the trucks that belonged to Respondent Tliompson wer
employed and purchased by Bi State; the fact that Bi State trucked alnio
exclusively for Respondent Thompson; and the employment practices in
the case of Tom Wells should be enough evidence to consider them as
"single employer" or a "joint cemployer" for labor relatiouns purposes
and establish that Respondent Thompson is responsible egually with
Bi State for the obligations arising under the labor agreement with
the Complainant. The Complainant cites numerous cases where the courts
arbitrators and administrative agencies have held successor employers

and related employers equally responsible for tne performance of
obligations under labor agreements.



on said agreement. The Respondents contend that they are separate
corporate entities without common ownership or direction. They argue
that tihe labor agreement and pension fund participation agreement
signed by Carl Thompson are in no way binding on Respondent Thompson
because the evidence clearly establishes that he signed on behalf of
Bi State as an accommodation to Frank and Perrault who did not tale
over the actual operation of 8i State until four months later. The
financial relationship that exists between Respondent Thompson and

Bi State is described as a simple creditor-deptor relation and the
salaries paid to Frank and Perrault are described as further advances
in an effort to allow the owners of Bi State to pay off the debt
which is owed to Respondent Thompson.

Alleged Successor, "Single Employer"”
or "Joint Employer" Status
0f Respondent Thompson

It is clear that KRespondent Thompson does not stand in the
position of a successor employer within the meaning of the rule laid
down in Wiley v. Livingston. 2/ 1In that case the Court said in part:

"we nold that the disappearance by merger of a corporate
enployer which has entered into a collective bargaining
agreement with a union does not automatically terminate
all the rights of the employees covered by the agreement
and that, in appropriate circumstances, present here,
the successor employer may be required to arbitrate witn
tiie union under the agreement" 3/

i State has not ceased operations; it continues to operate two truciks
with which it continues to haul a portion of Respondent Thompson's
products. Since there has not yet been a "disappearance by merger"

it is not necessary to apply the test of successorship set out in
Wiley. 4/

ilor docs respondent Thompson stand in the position of "single

ciwployer” or "joint employer" with Bi Statc. It is a well estaulishea
rule that cmplovers cannot avoid theilr responsikilitics as ecuagloyers
nder tiic uational Labor Relations Act or the Wisconsin Employment
Peace Act through the use of complex corporate or other arrangeuments.
Where tnere is common ownersiiip and control along with integrated
operations ti.e paticnal Labor felations DBoard, the courts, arbitrators
ana tiis Commission have all held that two or morce corporations wili
be nield to constitute a single emwloyer for labor relations purgposes.

/

jn

2/ Joun Jdiley anu Sons, Inc. v. Livingston 55 LRR 27
906 (1¢64)

'
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3/ Iuid at 2772

4/ ror an example of a case wiherein the Wiley successorship test was
applied vy this Commission see Overncad poor Company of vausau, Inc.
(8355-4) &/70.

5/ .0 v, lonerete daulers, Inc. 212 . 2d 477 (5ta Cir., 1954); ..anz
©odruckling, Inc. 46 TA 1057 (Anacrson, Arp.); voyloe nitnogragnlng anu
>rintiung Co. (8216 1) L2/6%6.
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sut uerce, tunosc very essential elements of corumon ouwnersiig ana
control, are almost entirely lacxlng. Tuere is no evidence of

any couwion owncrshlp of stock during the crucial periou in yuestion
here. It may be, although the evidence did not establisii suchi to

be the fact, that Carl Thompson had partial or total ownersuip of

Bi State bometime prior to October 1366. However, there is
absolutely no evidence that hie held any stock during the period
when the Complalnant was recognized as the baroalnlng representaL1VL
of the truck drivers in questlon, and tie evidence of record 1s
clear that he does rnot presently own any stock in Bi State. wor

is there any evidence of record that Carl Yhompson ever held auy
office in bBi State during its recent operations. There i1s unrevutted
evidence of record tnat Thomas G. Thomsen is not presently ana never
has been a stockholder or officer of Respondent Bi State.

i1 Cowplainant would nave thie Commission find that thc extensive
debter-creditor relationship coubined with Pespondent Thorison's '
practice of paying debts on behalf of Bi State is a substitute for
the evidence of common ownership which is invariably present in the
cases cited in its brief. It states in part:

"Beyond a douxt Thompson and 31 State are couuonly
financed, directed, managed and controlled corporations
engaged in onc hlghly integrated business enterprise.
3oth conpanies are, eoscntlallj, corporate extensions

of tiie Thompson brothera, wlio have taken responsiiility
for Li State's financing debts, grievaunce adjustments,
collective bargaining negotiations and contracts, and
even the direction of its work force." 6/

Sucli a conclusion would equate debt with equity and ignore tae
practical as well as the legal consequences of the distinction petween
thie two. lespondent ihomp on has no legal right to any profits tihat
might be gencrated Ly Bi State's opcrations. Likewise AeSPOxdent
Thompson has no legal right to exercise any control over tiie operation
of B1i State. The most hespondeut Thompson can hope to gain frow its
relation with Bi State is payment of the debt owed to it Ly Bi State.
éven if Li State is getting the worst of the bargain, as the
Complainant seems to suggest, tie present owners of isbi State aave

the power to terminate its operations. &4s a substantial credcitor,
ilespondent ‘Thowpson could also force Bi State to terminate its operations
but it cannot force the owners of Bi State to continue operations whicn
are desirable only to Respondent Thompson. One very practical con-
sequence of being a creditor rather than an owner is tihat irespondent
Thompson does not ultimately control whether or not its relation to

Bi State will continue.

Some actual control over the labor relations practices of
31 State was exerted by Carl Thompson personally. e signed the
June 2, 1966 collective bargaining agreement and the June 3, 196€
participation agrcement on behalf of Bi State and his authority to

ao so was ratified by the subsequent conduct of Bi State. Likewise, he
exercisad considerable influence over the handling of grievances tunat
arosc under that collective bargaining adreement and the iacernver 2, 19638

collective bargaining agreement which replaced it. /Again, tihe owners
and officers of Bi State ratified his conduct thiereby g¢iving aniw tne
apparcnt, if not actual authority, to bind Bi Statc vy nis actions.
In addition Carl “hompson often gave thc Jrivers cirectlons and
othierwise supervised their activities.

6/ Complainant's brief, p. 0.
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“uwe officcrs and owners of bi State also exercisz2a control
over lacor relations. Both Frank and Perrault directed and
controlled tiue activitics of the men. secause they were arivers
theméclves, it is not surpris ing tnat the other drivers often
reguired ulrectlons and supervision from Carl thompson in tieir

Lsence. Bi State's trucking services were performed almost
exclusively for Respondent Thompson and they operated out of
kespondent Tnompson's yard. If eitlier Frank or Perrault was the
only one who could convey instructions ne would not pe frec to
drive a truck himself.

Carl Tuomgson's signing of agreecments and handling of gricvances
is souwe evidence suggesting possible common contrcl. Such conduct
appears to be somewhat inconsistent with Carl Thompson's lack of
any proprictary or official interest in Bi State. fowever, tnat
evidence alone is not enough to find cousmon control wihicih is a
significant element of "single employer" relationships. rhc
evidence aiscloses that ricmanon, a corporate officer of Bi state,
nandled its financial transactions and also adjusted crievanczaz.
e evidence did not disclose whetiier or not iicianocn ac,tuc“LlJ WNea
stock in 381 State, but it did gewonstrate tnat he had no prior
or present connection with Respondent thompson. Lis cxerciss of
control over the financial activitiec and lavor relaticas puractices
of oi State is in direct contradiction to the Complainant's .claim
thhat Carl Ti.ompson dominated i State.

It ig truc that when a ygrievance could not Le aljustea with

..claLon or an award was entered against D1 State tiie unior represcntative
would contact Carl T1ompson who would try tec adjust tic unrcesclvad
giricvaunce or sce to it that tue avard was paid. There is an explanacion
for such conduct that is compatible with Carl Thompson's lack of
a groprictary or official iaterest in Bi State. It is possikle that
carl wuony son was acting as an interested intervenor i.n satiling
aisputes tirat could adversely affect Respondent Yhompson and trac he
was ollowea to so act on wvehalf of i EState because of iils greator
ch,thise in such matters. These acticns ¢o a long way towaru

taulishing Liw as an agent of bi State, but they fall far short
of provinyg comaon control.

there is insufficient evidence to find tuat theroe is cou:on
owilership anc control axercisad ny thwe Whom.son brothicrs over tac
two .wespondents so as to fina that they should e consiverea as oue
for labor relations purposes. 7/ Tids is not to say tuat tie
Thoupson brothers would have to wnolly owil si State or tOtdllj
control its operations, Lefore tie two Lespondents would wc found

7/ Toe Complalnant also argues that the claim of contirnuous GL‘lOELL
on tue part of Thomas Wells and the wording of tie 7pril %, 1968
avard of the Racine and Kenosha Builaing :laterial, Lkeawy uix
ana Construction Committec are evidence tiat the responaents
should pe Lreated as one. 1lhese arc essentially loovtstran
arguwuents in that Wells' claim and the applicability of that
award to Respondent Thompson arc poth dependent on wictier Cr
not the lespondents should be treatea as one employer.

] o 0. 9‘)&4"“-



to be a single employer. Here, there is no evidence of couion
ownershipy and very little evidence of common control.

In its opening statewent at the hearing the Complainant contenued
thiat the kespondents could be found to ke either a "single cmployer®
or "joint employers". It did not set thesec out as separate char-
acterizations in its post hearing brief but it strenuously argued that
the Lwespondents should be treated as one euwployer. In a 1961 case tne
Jational Labor Relations Board specifically found that two ceparate
erployers could be treated as one for purposes of lapor relations even
though tuere was no evidence of common ownership on the theory tnat
they were "joint employers" as distinguished from a "single cmploy . 8/
In that case the two employers exerted extensive joint control over
the total operation of the business and entered into a formal written
agreement that specifically prov1dca for joint control ovcr the
employes. liere the evidence is that Carl Thompgon exercissd some
personal control over the labor relations of Bi State in « way tnat
is nore consistent with a finding that he was acting as an agent of
Bi State rather than botlhi Respondents. On the two occasions when he
signed labor agreements he clearly sct out that he was signing them on
nehalf of 5l State. The facts in this case are not sufficient to
support a finding that tihe Respondents should be treated as one eituner
because they are a "single employer" or "joint employers"”. 9/

The wLabor ALgreement and liespondent
Bl State's Violation Tnereof

poth the labor agreement signed Ly Carl Thompson on June z, 1966
and thie one signed by Howard FcMahon on pecember 2, 1968 purport to
cover all the wages, hours and working conditions of the truck drivers
employed by Bi State. The beginning and expiration dates of kotn
agreenents are the same. Both agreemento were binding on Li State
since both Thonpson and llcilaiion had the agparcnt or actual authority
to sign on Bi State's behalf. 7The agreement signed on becenper 2,
1968 was apparently intended to replace the prior agreerieat; sc tue
srior agreement is taken as rescinded by the parties as of pecenber
2, 1968. Even so, the provisions of the December 2z, 1268 aygreeumcnt
arc similar to those in the prior agreement.

somc of tie acts alleged to he in violation of the currunt lacr
agreoment occurred ore than one ycar prior to the filing of tiae coinp.laint

8/ Ldward's Super bdarket, et al 133 NLRB 1633. See also I'.... sutircy
Co. ¢t al 188 ULLB 44 (1971) for a recent application of tails
distinction. There scems to be consideraulé confusion of terug in
tne cascs in this area. Use of the enpression alter @50 nas neen
avoided Liere in order to avoid further confusicn., That term
appears to be used most fre;ufntly in those successorshiiiy. cascs

viaere tiie successor cmployer is so identified in ounersuip ancd con-
trol with the employer it succeeded that the successor cuployer i
neld responsible for the unfair labor practices of its preuscessor
as well as the tecrms of its labor ajyrcement.

1o

/  ‘“here would avpear to be no practical difference in tue results of
aither characterization. The Bxaminer is inclincd to agrec wita the
uissent il the bearborn Lil and was (or: oracicon ¢t al 123 ain 045,
virich took issue with the majoriiy's reasoling tial COoruuvii OwnCrohlp:
was a sine gua non of a £1nu1ng that two entitics constitute onc
cmplover. Common ownership is werely one, very iumporcant, aspcet to
e consliacrea in suciy cases.
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irn t..is case ca temser 17, 1370.  Section 111.06(14) cl.aris
States Thal cae rig cat of aay person to procced anuir the .lsconsin
whloyment Peace Act does not extend beyond one year from tnc
occurrence of the acts complaineu of. UTherefore, tuosc accs in
vioiation of tihe current laLor aygrceuent wiiiclhi occurred pirior to
septeaser 17, 1969 have nct teen considered ciecpt for purposcs of
estaulishing a course of conduct.

e current labor agrecment provides a umetiiod for tne rinal
disposition of grievances involving alleged violations of tue
agrecment, Ordinarily tne Comnission will not assert its juris-
Giction to consider alleged violations of the labor agyreeieuc unaer
Secticn 111.0G(f) where the parties have such a provision in tac
ayreament. Lere, neither Responaent raised any objection to tue
Cony-iainant's failure to exhaust the contractual procedure. In facet,
51 State did not deny that it is in violation of the agreenent.

10 regulire tae Complainant to exhaust those procedures in tiils case
would be to require the Complainant to do a useless thing. L1 State
Lias wade no effort to conply with the recent award of cthe Joirnt
Grievance Consilttee and, in view of its undisputed insolvency tuere
is little likelihood tiat it will do so voluntarily. 10/ Under tne
circuwstances, extant in this case, thne Commission will assert its
jurisdiction and order Bi State to pay what it so obviously owes.

For tl.e above and foregoing reasons the Lxaminer concludes taat
respondent Bi State has violated and is violating the terms of a
collective bargaining agreement by its failure to remit union uues,
provide healtn insurance, and pay into tie pension fund and Las refusea
and is refusing to recognize thhe final award of a competent tribunal,
all in violation of Section 111.06(f) and (g) of the Wisconsiu
Statutes and hL5pondcnt ‘ihompson has not violated and is not violating
any of tiie provisions of Section 111.06 as alleged and has orderea
Respondent pi State to cease and desist from engaglng in tie brOululLCu
conduct and to take appropriate affirmative action and Las ulsmissed
the complaint against Respondent Thompson.

- , . . . th \
i:ated at madison, Wisconsin, tihis kg' day of Fepruary, 1971.
WISCONSIN LRMPLOYrEMT wELAYIOUNS COrudISSIO0OL

7 George #&. Fleischli, Lxaminer

10/ 'Tinis award of tiic Joint Cricvance Committec ig cnforcoacle as an
arbitration award under Scction 111.06(g). Swenonn rotutrs, Ind.
(3983); Cunceral Lrivers Local wo. 29 v, igs ana Co. 272 L5 317.




