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In the .tatter of the Petition of

PITWAUKFEE 2ISTRICT COUNCIL
APSCHE, APL-CIO
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Case I
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eararces:
-.r. ko mil fuelver, Staff - presenta+1vo, milwaukee District
uncil 48, AFSC#E, AFL-CIO, for the Un
& Lardner, Attorneys at Law, by llr. Herbert P. Weidemann,
he Employer. T -
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OrDER OVERPULING ORJECTIONS TC COHIDUCT OF ELECTICWN

l\

e M~ iy —
tric ouncil 48, AFSClE, Z\FL CIQ, having

=1 G 1 (e VO V
Ohjections to tﬂc conduct of an election conducted by the ¥Wisconsin
Employment Relations Commission on January 1l and January 12, 1971,
in the ahove-entitled matter, wherein said labor orcanization contendec
that prior to the election, UWest Allis ilemorial EHospital engaged in
conduct affecting the results thereof; and hearings on said Cijections
having been conducted at lMilwaukee, Wisconsin, on February 18, 1971 and
arch 11, 1971 hefore Pobert 8. 'oherlj, Examiner; and the Commission
having considercd the evidence and Lriefs of counsel anéd being satisfied
that the Okjections are without merit;

na filed

o B T WP R §

(.’)
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MOW, THEFTFORE, it is
ORDEFED

That the Ohjections filed by Milwaukee District Counci il 48, RAFPSC.X,
AFPL~CIO, he, and the same hereby are, denied.

Given under our hands and seal at the
city of Madison, Wisconsin, thig F<P-
day of June, 1971.

WISCONSIN EI:PLOYIENT RELATIONS COIiISSIOCL!

‘Jos. "B, Kerkman, Commissioner

No. 10061-C
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BRFORE THI WISCONSIN EHPLOY ENT RELATIONS COMMISSION

In the liatter of the Petition of 5

MILWAUKE® DISTRICT COUNCIL 48, . :
AFSCME  AFL-CIO
Case I :

No. 14193 £E-2675
Decision No. 10061-C

1o te cs

Involvinc Certain Employes of

WESY ALLIS MEMORIAY, HOSPITAL

1Aa), H AL

West 2llis, Wisconsin

o as €8

MEMORANDUM ACCONMPAWYIWG ORDEER OVERRULING
OBJECTIONS TO CONDUCT OF ELECTION

Pursuant to a Direction issued by it, the Wisconsin Employment
Relations Cormmission conducted an election on January 11 and 12, 1871,.
among certain employes of West Allis Memorial Hospital, West ‘Allis,
Wisconsin, in eleven senarate voting crourns, to determine (1) whether a
majority of the employes eligible in each voting group desired to '
constitute themselves as serarate collective bargaining units; and (2)
whether a majority of such employes voting in each of said voting g¢groups
desired to be rerresented by Milwaukee District Council 48, AFSCME,
AFL-CIO. Barcaining-unit votes and representation votes were conducted
in the following eleven departments of the Employer.

Anesthesia and Inhalation , : Nursing Service
Therany ' '
Radiology
- Dietary

Building Services
viedical Records

EEG-EKG
Purchasing .
Housekeeping
Laboratory . )
' Physical Therapy

Onlyv the Housckeering Department employes chose, by a majority vote,
both to be represented as a separate unit and to be represented by the
Union.

On Januarv 21, 1971, the Petitioner filed six Objections to the
conduct of the Employer during the period prior to the election. A
seventh Objection was filed by letter on February 11, 1971. The seven
Objections are as follows: A :

"1. Employer, upon learning that Gloria Konkel was a
member of the union's Organizing Committee called
Mrs. Konkel to the supervisor's office and threatened
to reduce her to a 'nart-time' employee. This was
donc in the presence of three (3) supervisors and
involved intimidation.
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2. Emplover 'transferred Bernard Holmguist from the
day shift to the third shift and called him a
'complainer' after discovering that ir. Holmquist
was active in the union organization effort and
was a memher of the union's Organizing Committee.
Management also threatened kir. Holmguist with
discharge if he persisted in his 'attitude.'

3. Employer paid an employee in the bargaining unit
a full day's wage to campaign against the union
for her entire shift on the day prior to the
representation election.

4. Employer deducted union dues from the pay checks
of all employes in the bargaining unit on the
last pay day prior to the election and reimbursed
employees with another check. All of this without
sioned authorization cards for dues check-off from
the employees.

5. Interrogated union chairman and secretary away
from emrloyee's work station about union affilia-
tion and activities.

6. Fmployer published false and inaccurate wage scale
of a unionized competitor to confuse emplovees
into opposing the union in the election.”

"7. The emplover threatened employees in various
derartmental gatherings prior to the election
that they would lose their 'anniversary increment'
if the Union won the election.”

Hearing on the Objesctions was held on Fehruary 18, 1971 and on jiarch 11,
1971, 1he narties were nermitted to file hriefs in the matter, the last
of which was received on June 10, 1971.

At the hearinc the Petitioner withdrew its Objection No. 3 and stated
that it desired the Commission to conduct a new election onlv in the
Dietary and Building Services Departments. In the voting a majority of
the DNietarv Department employes favored a separate bargaining unit but
voted acainst representation by the union. 1In the Buildine Services
Department a majority of the employes voted both against a separate bar-
gaining unit and acainst the union as the bargaining representative.

Objection fo. 1

Or. Novenmber 17 and 18, 1970, KMrs. Battaile, the head of the House-
keeping Department, discussed the possibility with Mrs. Konkel of changing
her from full-time to part-time employment. Mrs. Battaile testified,
witlhiout contradiction, that at the time part-time employment was discussed
she did not know whether or not Mrs. Konkel was a member of the Union's
Orcanizing Committee, that she did not know how Mrs. Konkel felt with
respect to the Union's Organizing Committee, and that the subject of the
Union was not discussed. lMrs. Konkel, the only witness in support of this
objection,; testified that she affiliated with the Union in Anril, but
after signing she "didn't think any more about it." Mrs. Konkel admitted
she hecame upset as a result of her conversations with Mrs. Battaile, that
she called the Union representative complaining concerning the possibility
of part-time employment, and that it was only after that call that she
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became a member of the Union's Organizing Committee. Thus it is evident
from tne record that lirs. Konkel was not ¥"threatened” with part-time
emnrloyment because she joined the Union's Organizing Committee. Rather,
she jOlned the Organizing Committee because and afterxr consideration was
being civen to changing her status to part-time.

Further evidence of this fact is that the election of the Orgap1z1no
Committee occurred in the first week in December, well after the con-
versations involved. Since Mrs. Konkel did not become a member of the
Orcanizing Committee until December, the discussions relating to Mrs.
Konkel's part-time employment could not have been in retallatlon for
Mrs. Konkel becoming a member of the Union's organizing activity. Rather,
it appears that the consideration of part-time employment was related to
ner work record.

Finally, because of Mrs. Konkel's strenuous objection to the part-
time a531gnment, she was continued on full-time with the understanding
that the matter would be reviewed at the end of December. Nothing further
was done at the end of December. By that time Mrs. Konkel had become a
memver of the Organizing Committee and Mrs. Battaile was well aware of her
Union act1v1ty. One might possibly conclude that her Union act1v1ty
resulted in a favorable disposition of the matter from Mrs. Konkel's stand-
point, but by no means could it be concluded that she was threatened or
1nt1m1dated after her Union activity became known.

Objection No. 2

~~ .

Hr. Holmqulst was initially hired in January, 1969. He worked until
May, 1969, when he quit his employment. Mr. Holmquist was hired again,
as a new employe, in October, 1969. On March 18, 1970, he attened a
Union meeting. 1In Hay, 1970 he again quit his employment. There was
testimony that his verformance during hlS second period of employment
was not good and that he was argumentative, did not do assicned tasks and
swore. The Emplover decided not to rehire him again.

In Julv, 1970 Mr. Holmgquist came to Mrs. Battaile's offie and re-
cuested employment. He was told there were no jobs available. ' Several
dars later he returned and at that time he was asked if he would take a
third-shift job, which he refused. krs. Battaile had also suggested the
third-shift to Mr. Holmquist during his second period of employment, and
testified that she felt he could handle the third shift because the assign-
ments are routine, quiet, and there are few interruptions.

A fow days after Holmguist refused the third-shift postition he
telephoned to say he would take the third-shift job, but by that time the
nosition had heen filled.

In Septerher, 19790 ir. Holmcuist called Mrs. Battaile by telerhone
from Colorado to again ask for employment. Mr. Battaile said she would
check. MMrs. Battaile testified that she then spoke with her supervisors
and both she and they felt sorrv for ir. Holmguist because he was handi-
canred and they decided to cive him another chance in the hope that he
would do better. Thus Mr. Holmquist was rehired again, on the first shift;
starting Septembher 28, 1970.

Less than two months later, Mr. Holmquist's immediate supervisors

wrote a memorandum suggesting that fir. Holmquist was still having
difficulties. The memorandum, dated November 16, 1970, stated:
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"or. Holmouiet came hack to werk September 28tn
ir the !ouseleeping Devartment at his request. EHe
was inforrmed he would e on »robhation and would have
to do what he was asked to do without always arguing,
he was also asked not to have a tooth pick in his
mouth.

The first couple of weeks back to work he did
fine but then started complaining continually again.
e have changed some of our work assignments which he
does not seem able to cope with.

Ile will not look at the assignment board which all
of the other employees do, will not keep tooth pick
out of his mouth, complains about the pick up assignments
changes made, does not like the way we take marks off
the corridors, is not willing to do extra work that comes
up the day he is wearing the nager, says he will not bhe
able to comnlete his work, which can be done. Mr. Holm-
gquist srends much of him time during the day complaining
and many times raises his voice so everyone in the area
can hear him."

Mr. Battaile testified that "he was getting to the point where wec
could not handle him. The supervisor was almost afraid of him at times."
On November 22, 1970, Holmquist was transferred from the first shift to
the third shift. lrs. Battaile testified that she had used transfer to
the third shift to solve similar problems in the past, with success, and
that because she felt compassion for Mr. Holmgquist she decided to trans-
fer Holmgquist to the quiet routine of the third shift, rather than dis-
charge him, thinking that this would solve the nroblem. iir. Holmguist
was still in a probationary period at this time.

The Commission notes that neither Mr. Holmguist nor anyone else
testified that he was threatened with discharge if he "persisted in
his 'attitude'", and accordingly the accusation contained in the final
sentence of Objection No. 2 is without any support in the record.

Holmguist claimed that Mrs. Battaile was aware of his attendance at
a Union meeting on March 18, 1970, during his second period of employment,
and that she rijuestioned him about it at that time. Mrs. Battaile denied
that she had any conversation with Holmcuist about the meeting. Both lrs.
Battaile and Holmquist's immediate supervisor testified that up to, and
including the time of Mr. Holmquist's transfer, they did not know how he
felt, either pro or con, with respect to the Union.

Based upon the demeanor of the witnesses and the over-all circum-
stances, we credit the testimony of lirs. Battaile, rather than Holmguist's,
with recard to the alleged guestioning concerning Holmguist's attendance at
a Tmion meeting. Illoreover, even if the opposite were true, the incident
is too remote from the transfer in November or the subsequent allegations
in nuestion here. Mr. Holmguist quit his job in May, 1970, and if dis-
crimination against the employe on the basis of his Union activity were
to occur, one suspects it would have occurred the following Sentermber wien
he rearrlied for a jobh for the third time. If Mrs. Battaile was in fact
aware of the activity and intended to discriminate acainst Holmguist
necause of it, it is not likely that she would have rehired him acain at
that point. 2lso, again the transfer occurred in November, hefore Lolm-
cuist khecame a remher of the Union's Orcanizing Committee in December.

The Union has failed to carry its burden of proving that Holmcuist was
transferred becausc of bhis Union activity.
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Najection io. 4

“ihe undisruted facts of the occurrence civing rise to this objectior
ar~ as follows: The normal payroll nractice of the Employér is to ray
sach emrloye hy check enclosed in an envelone., On December 31, 1970, a
recular ravday, the normal check distribution procedure was followed.
except that the envelopre for each emrloye in each of the voting grours
contained two checks instead of one and a letter. In each case one check
was for $4.00, and the other was egual to the difference between the
amount which would have been provided if there had been but one check and
$4,00. The Hospital Admlnlstrator testified that the $4.00 was intended
to represent the amount of union dues, and there is no claim that the
Emplover misrepresented the amount of union dues.

.,

The Union argues that "such tampering with the paychecks clearly
represenrts an.effort to frighten emplovees away from the Union ané also
created the false impression that they were the beneficiaries of the
employer as he returned the 'union dues' with another check."

The Employer argues that this was a legitimate effort to dramatize .
the cost of unicnism to the employes as a part of the pre-election
campaign. The Emplover also points out that demonstrations of this type
rereatedly have been held to be permissible by the National Labor Relations
Board with respect to representation elections conducted under the
National Labor Relations Act, citing Caressa, Inc., 158 NLRB 1745 (1966);
The bdosler Safe Company, 129 NLRB 747 (1960); Geyer Manufacturing Co., 120
NLRB 208 (1958). The Employer also states while it has found no case in
which the Commission has considered this point in a representation election,
the Commission has cited and indicated agreement with the NLRB decisions
in a referendum dispute in Acme Die Casting Corp., Decision No. 8704-B
(1969). :

We have previously concluded that the issuance of separate checks in
the manner done here is "normally within the permissible limits of campaign
propaganda" in referendum proceedlngs, Acme Die Casting Corp., supra. We
conclude that the practice in representation proceedings also is a legiti-
mate propaganda device and does not call for the direction of another
election. This is particularly so where, as here, the Union had eleven
days to respond with whatever counterarguments it may have wished to make.

Objection No. 5

Lowell Frederick, the Chairman referred to in the Objection, testi-
fied that there were two incidents involved; (1) when he was asked by
Mr., Labott, the Hospital Administrator, if he knew what the Union dues
would ke, and (2) when he was asked by Labott "If you are for me, then whyv
are vou putting your name on the letters?" Frederick initiated these
conversations with Labott, Frederick also was very vague and had a very
poor memory concerning a third conversation between himself and Labott.

Labott testified that there were three conversations. The first
conversation, the one for which Frederick was forgetful and vague, occurred
on December 2, 1970, the day before the hearlng on the Union's election
petition. . About 5: 15 P.M. Frederick came to Labott's office and asked if
he had to attend the hearing. Labott told him he was not ordering him
to attend; that the request had been made by the Union representative;
that he was released from duty but that the decision to attend was up to
Frederick. The response, according to Labott, was as follows:

"r. Frecderick expressed some concern and confusion in that--
whatever the date of the preceding Union meeting--he had heen
asked whether or not he would attend the hearing and told me
he nad indicated he did not wish to attend the meeting and
therefore why is--he asked me if he had to go. When I re-
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leased " inm from Fis assigprment he asked me why I thought

e nad reen asked to attend the meetinc: and I seid, 'Periaps
to Le sure that I was telling the truth,' to which .x. Fred-
srick physieally came over and shock my hand and ccrrented

i L4
R ux”ﬂtt/ th” amploves are 100% rohind vou in this instance.

o~ gacord cornversation occurred twe d
o Fahott as follows:

MTr ovos the dav following the hearing. In the morning .

Froderick camc to the side door of my office and was there

for just a very brief period of time. He merely stated his
concern to me I didn't think Ze was acainst the Hospital

and vrantad te be sure he had an open mlnd about the issuc and
listen to hoth sides and left."

s third conversation took prlace in the main lobby of the 10511ta]
some time later. Frederick ctopped Lahott and, according to Labott

"iic began by stating his continual concern that I not he
urset withh him: that he really liked the Eosthal; but
acain he stated his position that he wanted to hear the

Union's position that he vianted to hear the Union's side
of tho ctory and wanted to hear the Hospital's side. I
asked him if he really hadn't made upr his mind on the
issue, why did he lend his name to the letters that the
Union sonrt. I further asked him if he knew what the dues

Ao LoLld il A OSSR diaill L 2™ Silaeyd Wweaelids

would be ia the Union, because many people were asking
that question."

Labott's testimony was uncontradicted as to these conversations witn
Frodericl:. We notc that in all of the conversations it was Frederick
who sought to hring up the subject of Union activity with uahott, and
alwoys v1th the assurance that although he was Chairman of the Union's
Organizing Committee, he really was szmpathetlc to the Eﬂﬂloier, or
at least neutral. There was no plan or design of anti-union motive on
the part of Labott in these discussions: rather, they were spontaneous
actions to Fredericlk's overtures. Under these circumstances we cannct

flnd that there was any interferences or restraint of employes in the

elaction on the basis of these comments. Ioreover, the statements and
corments of Labott arc harmless and unokjectionable in any event and would
not constitute a hasic for overturning the election results.

Irone Goral, the Union Secretary, provided the Union with certain
NDlll“j labels owned by the Employer. Upon discovering this, the
Aldninistrator called Mrs. Goral into his office, along with certain other
persons, and acvised her that use of the Imploycr's prooert and delivery
of that proncrty to any person for other than authorized hospital purposes
is theft of nospital property.

Yo see no interference as a result of the Employer s restriction
of the use of its property in this manner, nor in the manner in which
this policy was communicated to lirs. Goral. Mrs. Goral was neither
disciplined nor otherwise adversely affected, but was simply informecd cf
the Em@lover s position, and we see no basis for overturning the electiorn
results as a result of this incident.

Objection MNo. 6

Certain comparisons were made by both the Union and the Employer
during the pre-election campaign to wages at St. Joseph's Hosp ital and
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the City of West Allis. We note that the stated Objection did not

rertain at all to the Employer's comparisons with the City of ‘lest Allis.
In any cvent we have reviewed the cntire record with respect to the
comparisons made, as well as to their timing, and conclude that tire
comprarisons made were substantially accurate, and that in any event the
Union had suvfficient time to respond to the Imnloyver's comrarlsons The
Union also made wvage comparisons, and we find that the comparisons made in
this dispute all fall within lecitimate campaign propaganda.

Objection No. 7

In the week preceding the election, Labott addressed the emrloves
in the Yousekeeping Department. Two emploves of that department
testified that the Administrator said that if the Union hecame the
bargaining agent there would no longer be merit increases.

Lakott testified that in his talk he was listing for the ewmploves
certain policies vhich had heen placed in effect by the Emnlover ‘7ithout
& union, and that one of the items on the list was merit rayv. He testi-
fied =s follows:

""he suhject of merit increases came up in a listing of

benefits in programs that the Hospital has formzd in the

gast. I wras listing for the employees the fact they head

racaived across-the-hcard wace adjustments in each of the

last giv vears, T ther mentioned that thev also Lad earned

merit increases kased on the cguality and guantity of their

g3l
vorl, L furtker told them that there rrokhahly would not he
rerit ircreases if thers vwere a union, because unions are

~enerally orrosad to merit pay." .

Lr-en review of the entire circumstances. and the entire reccrd
surroundine this coven%, wo conclude that Labott's s+atewept constituted
a ~rediction as to the Union's position in bargaininc and what the results
of harcainirc wourld ke as a result of the ~osition the Union could he
expected to take, and not a threat of Emplover reprisal if the Union were
victorious. The former, of course, is perm1351b1e, while the latter is
not. ’ .

Purther Lahott's remarks were limited to employes in the iiousekeenrni=nc
Darartmert, the only denartment in vhich the Union was victorious. There
is no zvidence that the 2Administrator made similar comments to anv other
orployes, nor ie there evidence that the Administrator's comment was
passed along by any of the liousekeepinc employes to anyone in any other
voting croup pricr to the elections.

Upon a full review of all the evidence and arguments and briefs
in this case, and based upon the reasons set forth above, we are today
issuing an Order ovorrullnc the Ccjections to the copduct of the
election and are certlfylng the results of the elections conducted on
January 1l and 12, 1971, with respect to all voting groups.

bated at itadison, Wisconsin, this‘j”#“ day of June, 1971.

WISCONSIN ENPLOYSENT RELATIONS COMHISSION

ommlisSioner
—~ /(/
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e T D Z
~Jos. B. Kerkman, Commissioner

-8- No. 10061~C



