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STATE OF WISCONSIN
BEFORE THL WISCONSIN EMPLOYMENT RELATIONS COMMISSION

UPLIOLSTERERS' INTERMATIONAL UNION
LOCAL NO. 143,

: Case I
Complainant, : - No. 14621 Ce-1356
: Decision No. 10298-2
vVs. :
O0ZITL CORPORATION, :
Respondent. :
Appearances:

Goldberg, Previant & Uelmen, Attorneys at Law, by Ilr. Alan
M. Levy, appearing on behalf of the Complainant.

Quarles, Herriott, Clemons, Teschner & Noclke, Attorneys at
Law, by Hr. Laurence E. Gooding, Jr., appearing on behalf
of the kespondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Complaint of unfair labor practices having been filed with the
Wisconsin Umployment Relations Commission in the above entitled
matter and the Commission having appointed John T. Coughlin, a
member of the Commission staff to act as Examiner and to make and
issue Findings of Fact, Conclusions of Law and Order as provided
in Section 111.07(5) of the Wisconsin Imployment Peace Act; and
hearing on said complaint having been held at Milwaukee, Wisconsin,
on June 3, 1971, before the Examiner; and the Examiner having
considered the evidence and arguments and being fully advised in
the premises malkes and files the following Findings of Fact,
Conclusions of Law and Order.

FINDINGS OF FACT

1. That Upholsterers' International Union Local No. 143, here-
inafter referred to as the Complainant Union, is a labor organization
with offices at 1208 Last Oklahoma Avenue, Milwaukee, Wisconsin.

2. That Ozite Corporation, hereinafter referred to as the
Respondent, is a corporation with offices located at 944 North
46th Street, Milwaukee, Wisconsin.

3. That the Respondent and the Complainant Union are parties
to a collective bargaining agreement covering wages, hours and
conditions of emplovment and that said agreement became effective
as of July 1, 1270, vith an expiration date of June 30, 1973.
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4. That the aforementioned collective bargaining agreement
contains the following pertinent contract provisions:

"ARTICLE 6 -- GRILEVANCE AND
ARBITRATION PROCEDURE

The Union shall furnish the Company with the names
of individuals serving as Shop Stewards and the Company
shall recognize the right of such individuals to present
grievances in accordance with the procedure outlined in
this Article.

1. 2 grievance shall first be presented verbally,
by the employee to his immediate foreman. The
employee shall present his grievance within
two (2) working days after the occurence of the
incident. The employee may confer with his
Steward or have the Steward present, if he
desires.

The foreman shall give a verbal answer to the
grievance within two (2) working days after
the grievance is brought to his attention.

2. Grievances not satisfactorily settled in
Step 1 will be reduced to writing with the
assistance of the Department Steward within
three (3) working days after receiving the
verbal answer and will be presented to the
employee's foreman. The foreman will be
responsible to meet with the Superintendent
of Industrial Relations, the employee and
his Department Steward and a written answer
will be given within three (3) working days
after receipt of the written grievance.

3. If the grievance is not settled in Step 2,
a copy of the written grievance will be given
to the Superintendent of Production and the
Superintendent of Industrial Relations with-
in two (2) working days after receiving the
written answer from the foreman. The Super-
intendent involved will be responsible to
meet with the foreman, the employee, the
Department Steward and the Chief Steward to
settle the grievance within two (2) working
days after receiving it. A written answer
will be given by the Superintendent within
two (2) working days after such a meeting.

4. A grievance not settled in Step 3 will be
submitted to the Plant Manager within two
(2) working days after the answer is given
in Step 3. The Plant lManager will be re-
sponsible to call a meeting of the Union
Cormittee and the lanagement Cormittee to
resolve the grievance within two (2) working
days after the receipt of such grievance.

2. written answer from !lanagement will be given
within five (5) working days after such a
neeting.
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5. If a grievance is not settled in Step 4, a
meeting will be requested between an Ozite
Corporate Office Representative, the Plant
Manager, a representative of the Union and
Union Committee. Such a meeting will be
scheduled within fifteen (15) calendar days
and a written answer from Management will be
given within five (5) working days after
such a meeting. (The time limitations pro-
vided in Steps 1 through 5 will remain in
effect unless a reasonable extension is
requested by either party.)

a. In case of discharge, layoff or dis-
ciplinary action, the grievance pro-
cedure will start as Step 2.

6. In the event that the dispute concerns com-
pliance with the Agreement, and has not

been satisfactorily settled in the foregoing

steps of the grievance procedure, then either

party may, within twenty (20) calendar days
after the date of the written answer in Step

5, submit the dispute to arbitration, subject

to and in accordance with, the following pro-

visions of this section.

a. The grieving party shall notify the other
party of its intention to apply for arbi-
tration and request an assignment of a
panel of five (5) impartial arbitrators
from the Iederal liediation and Conciliation
Service.

H
. . .

5. That on the morning of September 4, 1970, Rose Schicker
and Rosemarie Lewko refused to work claiming that it was "too hot"”
and that Respondent disciplined the aforementioned individuals
by imposing a 3-day disciplinary lay-off from September 9 to
September 11, 1970.

6. That on September 9, 1970, Schicker and Lewko filed a grievance
requesting that Respondent lift the suspension and reimburse them
for time lost during the period of their suspension.

7. ‘'hat on September 11, 1970, R. K. Natrop, Superintendent
of Industrial Relations, met with the Union's Chief Steward, Joseph
Robinson, and Department Steward Herman Anthony to discuss the
Schicker-Lewko grievance; that at this meeting the Respondent and
the Union through its representatives did settle and dispose of the
aforementioned grievance; that Respondent did comply with Article
6 of the collective bargaining ‘agreement even though the employes
(grievants) were not present at the aforesaid meeting as specified
in Paragraph 2 of Article 6; that the aforementioned meeting was
initiated by the Union's representatives and there was no demand
by said representatives that the grievants be present and that the
grievants were not at work on September 11, 1970 but were observing
the third day of their 3-day disciplinary lay-off. '

8. That on September 15, 1970, Natrop by letter notified the
grievants, Union President, Matt Leitenberger, and Union repre-
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sentatives Robinson and Anthony that it was denying the above-described
grievance.

9. That on Septcmber 21, 1970 Natrop met with Chief Steward
Robinson and Robinson stated that the grievants admitted that they
were "out of line"” but that they were requesting that notation of
Respondent's disciplinary action be removed from their personnel
records: that Pespondent refused said request and that there was no
discussion at the above-mentioned meeting about proceeding further
with the grievance at issue. ’

10. “hat on December 16, 1270, T. D. Groft, General Plant
Manager, by letter, advised Fred Wagner (believing Wagner was still
the Union's Business Representative) that the Schicker-Lewko grievance
had been settled at a September 11, 1970 meeting between Natrop,
Grievance Steward Robinson and Department Steward Anthony and that
an attempt to resurrect the grievance violated the grievance procedure
found in the collective bargaining agreement.

11. That on December 24, 1970, the then incumbent Union
President, lMatt Leitenberger, and the incoming Union President,
Herman Anthony, advised General Plant llanager Groft that as of
October 31, 1970 Wagner had been dismissed as Business Representative
for Local Union No. 143 and that the Upholsterers' International
Union had been advised of their action regarding Wagner.

12. 7That on December 28, 1970, Wagner wrote a letter to Groft
wherein he advised Respondent of his intention to arbitrate the
Schicker-Lewko grievance; that the above-mentioned letter also con-
tained a request to the Federal Mediation and Conciliation Service
for arbitration and that said request was to be signed by Groft (it
was not signed by him) and that Wagner signed both the letter and
arbitration request claiming to be a representative of the Union but
that in fact he did not represent the Union at that time.

13. fThat on January 4, 1971, Groft wrote Wagner advising him
that the grievance in question had been settled by Respondent
and the Local Union Committee and that he (Groft) had been advised
by letter dated December 24, 1370 (see Finding of Fact No. 1l)
that the Executive Board of the Local Union had not renewed his
(Wagner's) contract to represent it and therefore Respondent would
not accept Wagner's personal request for arbitration of a grievance
that had been previously settled.

14, That on January 7, 1971, a letter was sent to the
Federal Mediation and Conciliation Service requesting arbitration
of the grievance in question and that said letter was signed
"Fred Wagner, Business Agent, U.I.U., (Upholsterers' International
Union), Local 143," but that Wagner did not represent the Local
Union at that time.

15. That on January 15, 1971, Attorney Laurence E. Gooding,
Jr., as Counsel for Respondent, wrote the Federal Mediation and
Conciliation Service advising the aforementioned agency that
Respondent's position was that the grievance was settled with the
Local Union Committee and not subject to arbitration and that there
appeared to be some conflict as to whether the Committee of the
Local Union or Wagner was representing the employes.

16. "hat on March 29, 1971, Respondent received notice that
Wagner had been appointed Chief Deputy Administrator of Local Union
flo. 143 by the Upholsterers' International Union; that prior to
March 29, 1971, the only information that Respondent had in its
possession concerning Wagner's status was from Local Union io. 143
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indicating that Wagner's contract with it had not been renewed. -

Upon the basis of the above and foregoing Findings of Fact,
the Lixaminer makes the following

CONCLUSIONS OF LAW

1. vhat the grievance filed by Rose Schicker and Rosemarie
Lewko concerning their 3-day disciplinary lay-off was settled at
the Septemzer 11, 1970 meeting between Respondent's Superintendent
of Industrial Delations, hatror, and Chief Union Steward FRobinson
and larmartment Steward Inthony and, therefore, there being no grievance
in cwistence due to the aforementioned settlement, there is nothing
to arhitrate.

2. tuhat DNesnondent by its refusal to proceed to arbitration
concerning Complainant's demand that the Schicker-Lewko grievance
iz arbitrable, whiclh grievance aad been properly settled and dis-
posad of, has not violated and is not violating the terms of its
collective largaining agreement with Complainant Union and, therefore,
Respondent has not committed an unfair labor practice within the
neaning of Section 111.06 (1) (£) of the Wisconsin Lmployment Peace
Act. ‘ -

Upon the bhasis of the above and foregoing Findings of Pact
and Conclusions of Law, the Lxaminer makes the following

ORDER

That the Complaint filed in this matter be, and the same hereby
is, dismissed.

Dated at !ladison, Wisconsin, this 19th day of November, 1971.

WISCONSIN ELPLOYMENT PELATIONHS COMMISSION

v
By T Co-'-%
ohn T. Coughlin, Exam®her
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STWATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT PELATIONS COHMMISSION
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UPHOLSTERERS ' INTERWATIONAL UNION
,LOCAL NO. 143, :

Complainant, :
: Case I
vVS. 4 No. 14621 Ce-1356
: Decision No. 10288-A
QZITE CORPORATION, :
Respondent. :

IEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

The complaint in the instant matter was filed on April 29,
1971 and after the close of the hearing and the issuance of the
transcript both parties filed a post-hecaring brief. 'The briefs
were received August 18, 1971.

TIE UNION'S POSITION:

The Union avers that Article 6, Paragraphs 2 and 3 of the
collective bargalnlng agreement require the attendance of employes
at meetings concerning their grievances and because the employes in
this case were neither invited to, notified of, nor in attendance at
the September 11, 1970 meeting which supposedly resolved their
grievance, that tne results of the aforementioned meeting are there-
fore invalid.

The Union argues that when an employer's defense concerning
arbitration is substantive or procedural, that said defenses must
be placed before the arbitrator. Likewise, arguments of settlement
raised by the Employer or procedural bars to settlement raised by
the Union also must be arbitrated.

RESPONDENT 'S POSITION:

The PRespondent initially argues that the Union has not followed
Article 6 of the collective bargaining agreement relating to grievance
and arbitration procedures. In particular, it claims that there was
no appeal by the Union from the Step 2 meeting and answer. Further-
more, Respondent contends that the Union did not comply with Step 6
of the grievance procedure in that it did not submit a written request
for arbitration within twenty calendar days of the Employer's Step 5
written answer.

Respondent's main argument is that its Superintendent of Industrial
Relations and the Union's Chief Steward met on September 11, 1970
and that the grievance in dispute was settled at that time. Respon-
dent contends that from that time until approximately December 16,
1970, no one, including Fred Wagner, raised any question relative to
the status of the aforementioned grievance. Respondent further notes
that neither the grievants nor any officers of the Union other than
Wagner have raised any questions relative to settlement of this
grievance prior to the date of hearing in the instant case.
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The Respondent points out that the status of Wagner cer-
tainly was in question in December of 1970. Respondent stresses
the fact that the Local Union on December 24, 1970 notified it
that Wagner had been dismissed from his duties as the Union's
Business Representative. 1/ Therefore, Respondent argues that no
one authorized by the Union requested arbitration.

DISCUSSION:

While the Examiner is most sympathic to a labor policy that
fosters arbitration as an alternative to industrial strife, such a
policy cannot be applied blindly or indiscriminately. In the
instant case it is clear that the grievance was settled at a meeting
held on September 11, 1970. This meeting was instigated by the
Union's Chief Steward, Joseph Robinson, and its Department Steward,
Herman Anthony. The Union argues that the fruits of this meeting
are moot and sterile because of the language found in Paragraph 2,
of Article 6, which states inter alia ". . . The foreman will be
responsible to meet with the Superintendent of Industrial Relations,
the emplovee and his Department Steward. . ." (Emphasis supplied)
Therefore, tne Union contends that since the employes in question,
Schicker and Lewko, were not present, the settlement arrived at is
not hinding. Iliowever, the rccord reveals that neither of the afore-
mentioned emnloves vere even in the plant on September 11, 12790
because they were observing the third day of their 3-day disciplinary
lay~off. ‘uere is no evidence that the Union made any sort of
demand that the grievants be personally present or tiat Lispondent
unilaterally refused to allow their presence. Indeed, if the presence
of the grievants was of such wagnitude, why &id not Schicker and/or
Lewko or tho Union protest their albsence or at least continue to
press the grievance? Instead, no action of any sort was taken until
approximately Lecember 16, 1970 when Tagner, in a manner not
demonstrated at the hearing, reactivated the subject of the
Schicker-Lewko grievance. Illowever, it was not until December 28,
1970 that Wagner requested arbitration.

Even assuming gggggndo that somehow the grievance was not
settled at the Sentember 11, 1970 meeting, Wagner did not have the
authority to resurrect the grievance in December of 1970. On
Docember 24, 1970, the Local Union Ly its incumbent President,
Leitenberger, and its incoming President, 2Anthony, informed
Eespondent that Wagner no longer represented it in any regard.

In fact, Wagner testified that prior to March 31, 1971, when Respon-
dent rcceived notice that the Upholsterers' international Union had
put Local Union 143 under administratorship, the only informaticn
possessed by Respondent was that his (Wagner's) contract to repre-

l/ General Plant :lanager Groft testified at page 17 of the trans-
cript that he had been advised orally of Wagner's dismissal
nrior to his receipt of the December 24, 1970 letter. However,
the precise date of the aforementioned oral communication was
not established at the hearing.
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sent the Union had not been renewed. 2/ Consequently, when
Jagner requested arbitration on December 28, 1970, he represented
neither the grievants nor the Union. Thcrefore, Respondent could
properly ignore said request considering it to be a request by
Wagner acting as an individual without Union approval vis a vis
an officially sanctioned request by the Unlon.

Dated at lMadison, Wisconsin, this 19th day of November, 1971.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

2/ As noted previously, Wagner was appointed Chief Deputy
Administrator of Local Union No. 143.
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