-

MILWAUKEE ‘BISTRICT comu:n. 48, SR
{AMERICAN . rsmznumh ‘oF srm, commz- '

Tis A s

I!\ -
o 0o

4

"‘*’ " Case XXXVI,
' 'No.. 15096 “xp-mo
7 Decision"No. 10553—3"

ERVER 24

[

TMILWAUKEE:, BOARD ‘OF -SCHOOL i)IRECTORS
{AND : STEPHEN: A vaszm\, 7.' -

L o Wi e s e

ceso . 3
o IESerg, Previant & Uelmen, Attorneya at ‘Law.-)fy Hr. John, 85
; -+ . Williamson, Jr., appearing.on behalf of. the ‘Complainant. - .
Mr. Harry G. Slater, City Attordey, by Mr. Nicholas M. Sigel,
’ appearing on behalf of the Milwaukee | Board of School
-» .- " Directors.. )
. Michael,. Best ‘& Priedrich, AttorneYs at Law, by n::. xarshall

° . Ra& ‘Berkoff, appearmg on: behnlf of Respondex;t S EE A.. ;l
Vrsata. D
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Oa November 24 19’71,, ‘Miidauke
APL-CIO -and-its affiliated Local. 105
Wisconsin Employment . Rglations ‘Commission wherein it, a.lleqed that‘ )
e-Milwaukee Bpard off School Directors and S i
servisory employe of{.the Milwaukee Board of School: Direcbors, ‘had™
comnitted pmhibited P ices vithin the meaning, of.Section. 111..70,, ”
Wisconsin Statutes. -On December 2, 1971,.the Commisbion  appo :
harvin +L., Schurke, a mémber of the c@midsion's staff, to act as'x
‘Examiner as provided.'in Section 111. 07(5) of the. Hisconsin.ﬂhp
ment Peéace Met. on .January 20, 1972, ‘Respondent’ !u.lvankee
of : School: Directors: filed its Ansvex wherein it denied:
of'Section, 111 70,.Wisconkin: Statfutes,. and pIeaded,.,by
affirmative defense,‘,that,,the matkers:alleged.in. the eou:p A
f:led An,this: mafter:are.-also the\subject matter.of.'a gﬁcvgncekg
/ ~Grievarice No.. 20, filed under and. ptesently’in’wfho%
ithrough-a grievan pmcedm~cont;ained fin, 2
co lectivo ba:gainin itagreement -between.,
Mpqndent‘. ‘ana- that«'such grievance. progedure ~provideg:
disposit.{onl-offqrievancea ‘through hindinq;,qrbittation '.gn
e\ﬁzo,\ 1972, Respondent. Yrsata led . a separate.Answer’ #herein-he; ;.:.
p “dsnied ‘violation of"’Section“ 1870, Wiscéngih, Statutesd; ;and alsosx: e
gt ; ;and’ a¢cempanying’ Memorandun end. affidavit,
v alleqing ‘substantislly the-same.:facta: alleged PR the:Milwaukee Board
At ‘ofischool i.xiectofs*,indtpwaffizmtive defens®) and urging:that: th
b»assert jnrisdiction to detennlne a natter whichy

1,’_,,‘:4
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iy t ,proceduxe embodied/ iny
~mua'col ctive bargaining agreement.. Pursuant.to’ notice.issued by’:

~athe E iner,;:a- hearing, limited 4in'scope to- facts .and . argunents!

~~oﬂ-issues“xaised‘by the:affirmati¥e ‘defense and. ‘Motion:to Dismissm
‘of : the’, respective:Respondents,xwas held before-the Examiner-at- q?tﬁ~
Mllwankee, Wisconsin,’ on January 27, 1972, and 'the -Examiner- ~-having.
considered the-evidence and’ arguments. and bexng fully advised inﬂ" 3
the Eremises mdkes and. £iles the £ollcwing ey

) X T
S3NS o That the‘uotion t01dismiss filed by Respondent vrsata be,
" a.ndvthe#same hereby; is;: denied.i. :

v
Examiner,with-a copy of .any ‘Answer’,: appealu"nbtice ‘decision,. .
isettlement agreement. or arbitration award:issued or: 'entered into .l
;in’connection with Grievance-No. 20 now pending undex the grxevance
;progedure contained in" the ‘colledtive~bar ining agreement bétween.,
the Milwaukéde Board of Schoql -Directors . District Council 48,
AFSCME, AFL-CIO and its affiltated Local 53ﬂ

. - '._!"'v
el «u/“n,'_ . q,,-“

Ty 3 That the alleqations of the Ccmplaiﬂant in.
that Milwaukee: Board of School, Directors and Stephenp

i hereby «

suntil-the. Examinet has the op
of-saild Grievance No. 20, in
allegations should be dxsmissed or a, determxnation '8
on . the. merits thexeof. i - . :

2.” That the Mi}waukee Board of School»Directors fnxnxah the

Dated at Madzson, wisconsin, this

YR
w* 3 5&4’;
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MIwaUKEE DISTRICT COUNCIL. 48, -
 AMERICAN FEDERATION :OF STATE, COUNTY !
“AND MUNICIPAL EMPLOYEES, AFL-cio, .-,

?AND IS’ ArrILfATED LOCAL 1053, - .

_Case XXXVI -
.v'No. 15096 MPA10
*.Devision No. 106

MILWAUKEE BOARD OF SCHOOD DIRECTORS
AND STEPHEN'A. VRSATA,‘

'

Reépondents.
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- -MEMORANDUM ACCOMPANYING _
.ORDER DENYING MOTION TO DISMISS
AND DEFERRING FURTHER PROCEEDINGS

- -

PLEADINGS AND PROCEDURE

"Thé Union filed its complaint in the instant matter on November

' 24,71971. :The. Commission appointed the undersigned as Examiner on °
ot December 2 “1971. On December 6, 1971 notice of hearing was issued:’ -
. setting hearing for December 29, 1971 .and setting December 21, 1971
-as the date- for answer. On December 21,.1971; pursuant to a raquest

.from the Chief Negotiator of the Milwaukee Board of School Directors, LR

! thes Examiner issued notice-postponing hearlng in the matter until .- .
13, 1972 and setting January 1972 -as tHe.-date for answer..?
anuary 4,°1972 the Examiner-was' ised thdt Respondent Vrsata -
d retained .separate counsel .and on: January 6,-1972,-pursuant to .
tequest -from, counsel for Respondent.vVrsata, thebxxaminer issued |
otice’ postponing hearing in the-matter until January -27,. 1972 . and
etting January 20,.1972 as the ‘date for answer. Both Respondents-
‘answerdd b January 20, 1972. The Milwaukee Board-of School Digectors
pleade an affirmative defense and Vrsata: filed a Motion to Dismiss .
4d accompanyin ‘memorahdum. The main issue raised. in .the affirmativej
‘defénse and Motion to Dismiss'filed by the Reapondents, and the . .
isspe. before the. Examiner -at this time, concerns the Udion's effort . -
- tigate substantially the safe allegations in tw -Separate forums
e ‘same t#e. .FPollowing.receipt of_the Respon ents'. pleadings, "
xaminer notified all parties that the January 27, 1972, hearing

wocthe hqaring on. that date would be limited to the taking of facts. and -
A arguments on ‘the ‘issues .raised, by the Respondents' affirmative defense;
/3 and;Mption.to Dismiss. During the course Gf the hearing 'all of the 5

partips stipulated to. the facts alleged in theé affirhatiye dé!ense

.and Motion to Dismisg. 'Oral arguments were received during.the .

vhearing‘and briefs were filed by all. parties, the last. of ‘which ‘w

received ‘on Fqbruaxy 24, 1972.; On Maxch 2, 1972, the: Examiner,vax, -

advised thatuall'of the parties waived the filing of,answeting bx:ief:rM

tE gl
ey

i
¥
L




'\ h ¢
fhearing Held or Janwary:27,'1972. and the' admissions.-of the‘Reapon-
dents :in.their respective Answers indicate, at ‘a;minimum, the
£ollowing facts: . The' Milwaukée. Board of :School{Directors. opera?es
the .public. echools :in"the. City. of Milwaukee, Wisconsin and is. a . -
mnnicipal~employer ‘within, the meaning of. Section.11l.70, wisCons
3 ‘Stéphén A. Vrsata is -a.supervisory employe of ‘thé - 715
Milwaukee . Board of” School Directors and is the ‘principal of Joh
‘Burroughs; Junior High School. The:Complainant Union is the e
‘eértified collective bargaining representative of certain employea
‘of .the Milwaukee Board of School‘Directors in-a tollective. bar~_,
.gaining t which, includes secretaries and other- clerical employes
The Union ¥nd the Milwaukee Board of’ School- ectors. are.: parties ...
l'golt collective bargaining agreement, parts o which are. eet forthntﬁ4'*
below:. .. o . , e

waukee, Wisconsin, pursuant to the provisions of.
“Bectlon-111.70, Wisconsin Statutes,.by and between' .
k ”the Milwaukee Board.of School Diréectors, a municipal’
,A-employer (hereinafter referrqd to, as.the"Boaxd* ), and
‘Local #1053,  chartered by ‘the Americalt Federation of:
‘Stdte,; County, and Municipal Employes, AFL~CIO,, and
affiliated with Milwaukee District Council %48.(herein-
after’referred to as the "Union"), as representédtive
* of .the employes, (hereinafter re rred to as “employes”™)
:«employed by the Milwaukee Board %of School Directors
, and Int?uded. in the bargaining unit ' certified by -the
W;wisconsin Employment Relations Commission, WLTNESSETH:

o i : “I"WHEREAS ,. it ie“intended that the folloﬁihg agree-*‘
'&kvlwfnent shallgbe "gs implementation of the; proviaionsqof
m”Section‘lll 70.,: -Wisconsin- Statutes..consistent with:-
3 thes legiplative ,authority which‘pevolves>upon the; v 0,
the . administrative- ;authority. and .Tespons; -
Hrbility  of the.Superintendent and" the~Secretary—Business~:
rManaber” and:;the .Statuteb’ of;the’ State.of ‘Wisconsin ...
and:amendments .thereto ‘and’insofar.as. applicable,wthe_
administrative“rules of .the Department of: Public In—
atruction and,tmendbﬁbnte thereto*-and.

Ry
RO 3.

L3 N W ", .

the’ﬂparty:to this ‘agreement: nay se ect. for “its

ch negotiator or: negotiators for: the: purposed of. -
carrying.on’ ‘conferences.:;and:; negotiations»under the-'
"provisions ‘of;, Section{lll 70 ,- Wiscohsin Statutes,- a8’
! .. No consent from eitherx :
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= .o “"Thig agreement 'shall’in all-respects,wherever. the'

.. same.may be applidable herein, be: subject and subor- |
-dinate to. the provisions of the Wisconsin Statutes as- ..
. amend#d, City Serviceé rules &s dhended, &nd- shall also '’

. be spbject: to the Rules.of the Board as amended,. -~ . .
provided, -however, that if ‘any amendment to thé Rules . .
is in.conflict with any specific .provision of this.

* b

%agreement,ésﬁﬁjagreement'shall‘govern,

L -
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‘<.l 6. Union Activity. There shall be no_@isériminatidn
* against any employe because of union dctivity.

.

. . T

“PART VII |
. FaE .

. GRIEVANCE AND COMPLAINT PROCEDURE .

v v

» . - -

“A." PURPOSE. = ~ ' i S

f - .

. . .% '~ "The purpose of this grievance ﬁrocedure is to pro-,
" vide a method for quick -and binding final determination
" of every.questioh of interpretation and application of

the provisions of this agreement, thus preventing the -
protrécted continuation of misunderstandings. which may

arise from time -to time, concerning such questionsi: The .,

. purposa.of- the complaint procedure is-‘to provide-a, .4

‘.*'method -foy’ prompt- and .full. discussion and. consideration ;¥
;of matterxs: of personal- irrita®ion. and ‘concern -of:an . ° :

employe with some aspect of emprymé§t1~'ﬁ; ’ ol

'.‘ R Coat LR Lo ek o ‘: - .

"B.''DEFINITIONS

arre v

A

. e e
e

i w':1:'*A”grievance“is~defined'ﬁo-Beian‘iashe?ééhbexninq,
..+ tHe .interpretation or‘applibation‘of'provisibns;ofithiSn“
- waqreement‘orngompliancertnerewith.,provided.:hcwevet,'thdt
-~ it -shall not be-deemed to apply to.-any order,” action, or -
: directive of the Superintendent or. the-Secretary-Business
.- Manager or\affanyonevactlng,on_their:behalf,forvtoaany~;"
‘action’ of the Board which' relates ar pertains to their
respective, duties or obligations - under the provisions of
.the staté statutes.i. ' CT e N e e e
By T D O R Py iR e
.m2; "A“complaint is any matter of dfssatisfaction
:df*aﬁ'employeqwithvany{aépectﬁpf-his;emplbymentgwhfch,'
.:s;doés,not:;nvblvegqhypgrievancé'qs’above;defineg,,;It;may,
?‘ﬁ}be'propessédlthroughTthggapplication of - theifirst ‘
-steps- of the.grievance procedure.. . &

¢ NTNT

-

“%ei; REGOLUTTON OF.GRIEVANCE/OR CO
- £:17 " *T£ - the ‘grieyance /or; co laint {8 ;not processed: within!
ygthe;tipeflimitgat,any;stgp‘ofﬁthe.griqvance;ogf¢oyplaint_

A
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hyprocedurer 1'f
by, previoue dispoaition.

"Grievances or ccmplaﬁ?te shall ve processed ‘as
followe:‘

.;’ . .'. - a -

Pirst step. An employe shall, within five working.days,
submit his 'grievance;or complaint directly to his.nex{' .
‘Higher authority, biut.he may request next higher anthority -
to send for '(a) a representative of the Untion, or (b)-a . '4,.;
-.fellow -employe of his own.choosing, for the purpose of - ...
" joint. oral presentation and discussion. of the .grievance.
‘or-complaint at a mutually convenient time. In the .
event a representatiye is brought in by the employe,_
& Union representative shall also be present.. If the
—.grievance or .complaint is not resolved satisfactdrily,
~=" + it_ shall be reduggéd to writijng and presented to tHe
“employe ‘s gfxt higher authority within five' working
days of th& oral presentation. The next higher authqrity .
shall give a.written ansyer within five working days:
of receipt of the written grievance or complaint. Lt
N
The‘uext higher authority shall advige the Superinten—
.dent or the Secretary-Business Manager in writing of
his.disposition of any grievance or complaint.presented
-,without the presence of a Union representative, with
‘copies for the.department head and the Union. All
‘written ‘grievances shall be set forth on a. form pro-
vided by. the Superintendent or Secretary—ausiness

- .

ot
L

,'“Manager.‘ IO (é‘ L ) . .

. J“ Second Step - If the grievan ‘or complaint'is{not .
: adjusted in a manner satisfactory to the employe or °
' 'the Union within five‘'working days after receipt of

?the written answer, then 'the drievance or complaint .

, may"be set forth in writing within five working daya*;.-l.*.

o by a representative~of the Union.. The grievant shall.

-8ign -the grievance.or complaint. ,(Thereafter,. the Unien.-, K
representative shall. transmit the/written qrievance. >0 o
or conmplaint ‘to. the department ‘head. , The department A
head shall, at the.Union's request, set -a mutually;. ;
“convenient.time for' discussion’of-€he. grievarce/ or; ,,
complaint,: with a copy. foxr the: Superintendent, the”QI

-
Lo

Secretary~Buainese Manager ‘or- their designee.‘*'naj~
Third Step "If the written grievance is'not”adjustedf
in;a manner’setisfactory ‘to: the employe or the Union:: .-
within .five working: days jafter “the "discussion.with.the>.
department’ ‘head,-"it .may-be .presented -within.five working*
-days .by.the Union -to .the ‘Superintendent,- the: Secretary-
Business Manager, or. their: designeezforadiscussion..".\
Such discussion‘shall be held-within t srking: days

nﬁgually ,convenient time - fixed. by’

ithe Secretary-Business Manager'orw

griev ce'iefno :
s-after disqnfsion withh“‘
usinese Manager, ﬂtheir-
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for. prompt .hearing.”.The-Committee shall’ forward ity
recommendations in vriting for action-by the Board.
Fifth Step - The Boerd shall promptly pass upon the
-grievance and notify the Union.in writing of.its
'"decision.  If.the’ grievance is-not: certified:to. the ~
'~Impartial. Referee.in accordance with the Impartial

- Referee proceédure within twenty. working days, after’
-~notification of .the Board's decisfon, the.decisionx

,of the'Board shall become‘finalf-f ‘

- "

sixth Step - The decxsion of - the Board upon a-. -

flgrievance shall be subj*st to-hearing by. the Impart1a1
’ Referee upon certification to him by the»Unxon.,

‘

The final decision of the Impartia1~Referee, made
within- the scope”of his jurisdictional. authority,

shall be binding.upon the parties and the employes
covered by “this, agreement.

.lt *"Jurisdictional authority“is Iimited to con—-‘

- sideration of grievance or complaints as herein .
*:.above defined. R ‘;

-t
By

. The Impartial Referee Procedure shall be subject
: .to the follGWLng-

- "

The certifying party shall n\tify the.qther
party in writing of thevcertification of a
grievance.~

,_The certifying party shall forward to the-,-.

. Impartial Referee.a- copy of the’ grievance
:and- thei other-party's answer, and-also send,b
‘a* copy. oﬁ.such_communiﬁetxon to' the. other.- .’

.

Upon receipt of'such documents, ‘the- Impartialz
‘ Referee shall .fix the time and place’ for :a- .
:formal hearing of :the issues:raised in, the::
grievance not’ later -than.thirty .days” after: .
,'~rece1pt ‘of. such dbcuments unless-a 1onger time

'Upon the fixianof;a Referee heariug¢date;nthe
parties may arrange mntually,agréeahle ;terms
for'a pre-hearing conference’ to.consider’ neans'
of expediting - ‘the hearing, by for examplé, : |
reﬁucing the "issués to writing, stipulating:
fa .outlining' intended. offers. of proof. and,
enticating proposed exhibits. :

‘‘necessaty, it -may:be. arranged that.a’ transh;

fcridtuof,xhe,heqrihglbeumade;by,auqualified~

'courtmreporter.r,Thegpartyemaking}suqh LY
;ﬁngements“shallubear ‘the. full costﬁthereof‘
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otiginal copy -and the reporter® 's attendance’
charge shall be borne equally by th“é‘ pa.rtiesA
n .

'u\t the close of the hearing. y
“Referee shall afford the. parties tea.sonabl&
-opportm(ity to- snhmit _briefs,

by either pa:ty.

.

: ascsoon: as: pdssxble, preferably v:.i:hin tVenﬁy
'vork'inq days

170 i making ﬁi's decision, the Impartial Referee‘

- - *dhall bé bound.by.the princ¢iples af pY
relating to- the J.nterpret.at:.on of contracts
foLlowed by w;sconsin courts

,', ‘be*borne equally by ‘the parties, axdeptvthat
“Yhe party requesting reconsideration or. ., _-.
.. rehearing, shall bear the full -expenses of f
- thé - Impartial- Reféree incurred in snc.h recon-
.ﬁzderation or .rehearmg. .

[
PR T ,"

Appoint.ment of Impértiak Re,feree. Inma.rtxal Referce
sha‘ll ‘be se{&ected as. mllows :

£ thi pa:ties' ate\mable “to_’agree upcar :
selection of-an Impartial<Referee within, ane
Y, desired. certificatioh. of &l grievance,
»: by Joint. letter, requests the Wis-
; 1oyment ‘Relatiods: Cm:.ssian to submit

:personi named on‘g:
strike a' name ;alt
‘.Such remaining persoh sha].l act«

ately until _one nmm

E e i T
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';;The exact nature of -the discussions -which Swere had. du:ing those
.meetings.is not & part of the récord at this poipt in this pro- | . ..
' ceeding, but it ig clear that the discussion centered on Grievagce --* .

‘No.-19. ..November 5, 1971, was a Ftiday. On.the:following Monday, -
-'November 8, 1971, the Union filed a grievance on behalf of three | | .

enmployes ":’I‘Iag\'ng viglation of the collective bargaining arn-pp-mni' -

-+ .by harassment and discrimination .against employes for union actavities ,t;:
.-and refusal to- permit unioh representation, all.arising .out of-the -
) fmeetings concerning Grievance No. 19 held by Mr. Vrsata with the . -
. secretaries. The grievance filed on November B, 1971 was _designated’ .
by the parties .as Grievance No. 20, and was filed with the Chief . e
- Negotiator of the Milwaukee Board of School Directors as the - el
‘.designee of .the Superintendent of Sthools in the third step of .-’ *~ ~nal
~t:hp grievance procedure. For.reasons which adre not™ fully develoced
K 'in the record, Grievance No. 20 was referred- ‘baf¥® to the second S
f"step ‘of .the grievance procedure. On .- November , 1971 the Unicn . _ .. ‘-3
- filed 'an’ appeal form concerning Grievance No , but-ingicated on ~ . .
"' that form that the. grievance should be held in abeyande’ té permit Mr. ° .
. .-Vrsata time to act on the appointrment.of a full-time employe to . = . - |
.+ £411 the.vacant position. On November "18, 1971 thé_Union filed an L
. appeal form concerning Grievance ¥%. 20 tp again bring that . .
~grievance into the. third step of the grievance procedure. On = - . R
' January. 3, 1972 a reqular full-time employe was appointed and L L e
. started-work -in theé position which was in dispute in Grievance XNo.- - g
©.¥ .19, * The Union apparently was not advised that the remedy it had
: ‘requested in the grievance-had been granted, and on the sane date -
" the Union requested further action on Grievance No. 19. Also on. ST
. .. Jafuary 3, 1972, the. Union .requested further action on’ Grievance - S
”-f-~No.q20. On:January 7,:1972, the Chief Negotiator answered Grievance ~
“u”“fNo.iZO'xn thea:third - step of -the. grievanc procedure, and.on January .
11,1972 theabnion appealed Grievance N 20 to-the fourth step of. -f
‘the, grievance procedure. On January 14, 1972, the Chief. uegotiator -
!“answered’ Grievance. No._ 19, advising-the Union.qf the’appomtment ’
..0f. the employe who had started work "in the-disputed’ Job on Jan-
'uary 3,.1972, and that.grievance, is_now regatded as séttled.:.
Grievance No. 20 was«s eduled .fot hearing bafore the- Rules and

i'nzv Posrnons OF. THE . Pmms e s LT

; ‘*rhg Union asserts several arguments against the aﬁfimtive
defense and the Motion to Dismiss and brges the Examiner 'tg pro-.. .-
.ceed with' full hearing-and determination on the allegations of the '
complaint. . Looking mainly to decisions of the National Labor ' '
WRelations-.Board‘s precedent ' for- its ppsition, "the Union urges ™
thaf the- instant.case is not.the type of casd in-which the NLEB -
.hag deferred.to arbitration in the’ past. - ‘Thé Onion contends. that :
it 4s not. seeking an interpretation- ‘of ‘the" colchtive bargaining
agreement..in’ the proceedings before~$ﬂb Commission, while it is .
- ,8eeking . .such’ a cofitsact’ interpretation under the grievance p:ooedure.
Recognizing that the situation has the potential. for simultanects
ﬂproceedings ‘in two separatp forums, the Union contends that the .
"’ factual issues before the arbitrator will be differént.from those
,before the Bxaminer, that the-arbitrator will be~called upon to

-




¥
ﬂ
D

J L Ll ||||H Ol Hn“ il W"IHIWIM | IH MIWIHlW WWM’HMWmlﬁliﬁﬂm anulfff w1
e s Bl S Y

v,
statute, .and .that:thé remddies’ available. to -the ..
arbitrator are.different in kind and-effect from those.availnble'f
. to the Examiner.. In some portions of its_argumént, the, Union . -
asserts . that the Respondents' alleged’ interferences’ with 'the T,‘ '
‘'grievance machinery .of the collective bargaining agreaneut shonld
. 'be treatéd in this.case in.much  the same manner-as.the, Commission -’
. has treated interference’ with contractual §rievance procedures ...
(i.e. refusal to proceed to arbitration) by employers in the pxivate .
”‘sector, and that the Commission has asserted: jurisdiction and ordered
..compliance with' the grievance procedure in such cases.. Finally,. the,
Um.on has filed its’ complaxuf\ alleging conduct‘which occurred prior ;.
‘.to the enactment.of the Municipal Employment Relations.act 1/ and !
‘_ has charged Mr.:Vrsata as a respondent, pursuant-to. the. provxs:.ons ,
-of. the then-existing Section 111.70,"Wisconsin Statutes. ~ The Union'
--urges that it has a right to proceedings againgt Mr.- vrsat® for
his prohib:bted practices independént of any rights it has or may '
-have against the municipal employer which Mr. Vrsata represe.nbed, .
-according -to the- allegations.of the complaint, at, the time the con-.:
-duct complained of occurred. - Since Mr. Vrsata is not personally . oy
.a:-party to a.collective bargainmq agreementind‘arbittation clause,
."the .Union asserts that deferral to arbitratich betweew. ther -
parties cannot vindicate the Unibn 8 rights agai . .-v ata.

\on somewhat different, grounds, each of. the . dents-argue St A
,that ‘the :comp :.nt; filed in the instant_mattes shguld be gishissed
:and. that the igsion should find it{has no jurisdiction.o hear.

: \and ‘determine e allegations of the complaint. « Respondent Mil- -~

aukee Board ,of Sghool Directors asserts the Yriévance and arb- .

ikxation procedure ayailable under its collective hargaining agree-
".meht.with the Union as.a bar to the instant procee gs, but it
,also urges .that. the allegations of the complaint and’ the oral . .
-arqument:of counsel for the Union. indicate that the UGnion is pur-.
'guing a complaint of prohibited practices in this matter against
..MY,.,Vrsata personally rather* than aqainst .the Milwaukee Boargpof.
School Directors. . Consistent with its contention that, thisg_tase'..
Tshould. be determined under the provisions of the»ﬂunicipa]. Bnploy-_
ment Reldtions Act, the, Milwaukee Board of.School Directors contends..
'th’at,~iﬁ addition to-and apart -from it3-affirmative defense-based:’
‘o’ the availability of. arbitration,- thé coznplunbshonld besdis-
‘'missed because. it does not. sPate a claim ‘that - the municipal .
~has.violated : ‘any of the six subsectigns.of $ection 111.70(3¥{a), - .°
Wisconsin. Statutes. ' Citing several previ ‘Commission Becisionsy
.Respondent Vrsata.contends that the complaint ‘should .be" dismjissed -

. because.the Union has failed.to exhaust its: remedies tmder its

.. collective .bargaining ‘agreement’ with. the mlwanked Board of . School
Directors... Visata directs-the®attention.of the Examiner to certain
sections. of that’ collecti‘ve ‘bargaining -agréement - and. argues. on: the:

" basis- of those -pmvisions that the, agreemert. inmrporatex .the-_statute
by .reference, 'giving an arbitrator'jurisdiction to.make any- finding
which. the Examin,er could make, as weIl as .jurisdiction tomhe




ndi.ngs “of:! " :agT
ciaions of. the National Labor Relatibns‘soard in .vhich t:batv,

caSes where contractual settlement: procedures exist, and urges

at the’ instant: casg involvesthe type of.aXlegations which: -
‘the NLRB ‘would. defer to arbitratien.. As a policy métter.‘ 4¢€
‘urged that.assertion of jurisdiction:in cases of this.nature .- % - e
‘would lead to-a flood of cédses .in .which:tie Commission would be’ .
‘called . upon -to determine. .colorable or actual- alIegat:.ons of
iviolation.'of the statute in, cases which primarily coucem vio-
“lations of.contracts and are ‘subjeéct to :resolution throigh _ ..,
‘arbitration proceedings’ .'An$war1ng the Unxon 8- assertion that N

“cease .and desist* .type-order which- might be issued- lby an 'arbitrator
'.’and that, as ‘an employe of the Milwaukee Board of. Schodl Direetors,
:'he is .under itsstontrol and.subject .to its ordery.with ‘respect ‘-

‘to, any affirmativie action which might be ordere?by an_arbitrator.- .
.Vrsaﬁa argues that the vast pajority of all grievances submitted - .- -
to'arbitraf:ion -arise out offthe actions of xndivxdual agents, oxr
supervisors~who are not parties. to the contracts under which thosé ’
.arievances .are_arbitrated, and that sufficient remedy is available”
‘thtough ‘an, ‘order dn:ected to the employer, so that the Union’'s
argument in. this regard is- unrealrst:.c. Both of the, Respondents -
jurge that the Union should not be allowed “two bites-at the apple®
through simultaneous proceedln s in two seoarate forums- where, -

. as, they allege to be the su_:‘ua ion in this case, the facts and

issues in d:.spute in. both foru.:ns are substantlally identical.

Emns'rxou _OF "CONTRACT REMEDIES -

: A dxstinctlon must be drawn between two:l;nes Of cases—}ch 3
are . Yeited by “the.partiés, in, these proceedings.  The.first line of—
‘cas€s tncludes. <those ‘ejted By Respondent. Vrsata. in-his memb:abam RN
in, support- of hi !otioi to_Dismiss, and they stand-for the nrmc:. 1e
that’ exhaustion conteact “remedies isa prereau:.sir.e o pro-"-
(ceeding before the .Cormissioh.’ 2/ Those cases have .developed, ont: .
< of;the Commission's jurisdiction* under Section 11}.06’ (1)1£ - of the'
w:lsconsin -Employment., Peage ‘Act, making violation of-a,collective
barqaining pgreement ahn. unfair lapor practice, and: they . .parallel-

. ‘dfcisions -bf ‘the. fedéral courts under Section 301 of the. Labor-,-: -
S gzneggement Relations'Act ‘of» 1947, ‘as' amended. : The Commission. has.
affiymed-in . its holdings that' its ]urisdictxon to-determine . (:
. volations. of, coll'ective bargaining, agreéments-in the. private secto
as.unfair.labor prdgticgs under. ‘stdte. law is concurrent with -the,
jurigdiction of the federal.courts-in civil actiops;commenced ;mde
Section.301.of the L. M.R.A. American Motors.Corp., 17079) 3/65; v
affirmed 32 Wis.:2d 237..(1966]. ~The Examiner agrees -that - in. cases
alleging;viclation, of Se&tmn »11L.osu)f wisconsin sr.atutgs,-

-

R

:““\

‘Teasons.-set. fo}:th -below," the,t:xamxner“ £inds: that this: first*‘
£ cited, authont:y is not‘contxoliing i .the instant’ case -

§“'2/68.~River ‘Falls 00-00 Crezmexy'
(4121)“,2/55. ,P:‘erce Auto Boify works . 6635}
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nce Spielberg Mfg~‘co.,zllz NLRB.NG f
4where it deferred to a.previously: rend
RB has exercised ita discretion to wi'

Q3!
cy‘regarding deferral to arbitration,,byuwithholding.,;
0% -in.which arbitration~was available “to. the, partie
Fi7and éhﬁloyer "had“been . .ordered by a. federal—court to.proceed. -
;, rbfrration. "No' arbitration. award had.been’ issued covering the,
g matters alleged:in the complaint before the NLRB as;of . the time -
\of the Board 5. Dubo decisxon.; A further, extension’zf NLRB 1icy

procedure even-though .no grievance .had been filed under .th
'cedurev, “The. Wisconsin Employment Relations Coimmission ‘deferred -
‘action’ on.allegations of conventional unfair labor practices in ‘-r
jHilwaukeevElks» while enfokcing. a collective bargaining agree-) -
ment under.Section 111.06(1)f by ordexing the employer to. arbitrhte
griévancea’which incorporated. the allegations of the complaint
fileﬂ«in that case.. In the Milwaukee.Elks case,-as in the’ instant
“the. Commission had jurisdiction to enforce the collective _ :,A

‘bargaining .agreement as well_.as jurisdiction over the: interférence
restraint.and coercion, discrimination and refusal to bargain -° ‘-
-allegations of the complaint. The role of the WERC.is' clearly- ,
digtinguished' from. the role of the NLRB by the Commigsion‘s - .
authoriéy to-ehforce collective,bargaining .agreements. .The NLRB. -

"Has sought to make an-accomodation between rights enforceable under

& : Encontract and. rights enforceable under .the statute, and . recognized
& )J* 49 9] ¥ . R B
b 'x-

.. m-»n FER

: "sectionx203 hor section 301v
applies specifically tothe; Board.; However labor law-
as;administered“by,theyBoard does  not: operate . Jdn.a o oL
.vacuum isolated“from other”parts of  the Act,:or,., indeed,'.u

., 77 LRRM: 1931 at’ 1935. -

es'and those cited heré.aré
clearlyvnot controlling in this case. .They point out,’ however,
‘the necessityof. harmonizing. two.lines of labor law wpich ‘have
deveéloped. out,of separate. provisions of the: statut
.the, Commission's-dual jurisdiction, iq'municipal emp
‘th uunicipaL:Employment Relations~Act).

could-quickly lead,to multiciplicy of-proco
COmmission. - T

th tho”idsﬁdnt'matfer
the basis for a, finding

o .
. JE

v,
e
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SR iha committed‘prohibited practices,

/iof:Section; 111. 70(3),(a)1.".- The. complaint is" Properly; efor vthe' -
Wisconsin- Employment: Relations’ Commission and there:can:be.no doubq
that :the Commission-has  the .authority, to make‘ determinations:and .

rder relief on the: aliegations of -this complaint that the. Reapon--
:dents-have interferred with, rebtained and coerced municipal .

. employes in . the egetcise of their rights under Section 111 70(2),
wigconsin Statutes. - The complaint.dpes not .ask.the Commission. to;
exercise: its: authority to enforce the. collective: ‘bargaining agree~
‘ment »LHowever, if the Union’'s ‘contractual .and statutory: remedies
are:;- to -be harmonized in.this case, such a harmonization is clearly
of; the’type .made by the. Commission in:.the Elks case,, and. it:is to.
.that . case that the Examineér must”look.for guldance :in:this- case.~;
TheVdoctrine of exhaustion of contract remedies does not apply. -

u.uThe allegatibns of. the complaint filed in the instant mhtter
concern ‘the /same meetings that, ate allegeq in_Grievance. No. 20, . 7"
;Anygdetermination of the allegationa of either the: complaint’ or ‘the ;-
Mggrievance will necessarily require a full hearing .and determination ~
-fiof sthe  factual issues framed by the pleadings: with*regard to what . °
:wag.said during those meetings. .Only following such.a determination
£:the ,factual_issues” would either the Exdminer .or an arbitrdtor . -~
tbein/a-position to détermine whether the .provisions of Section .. .

v

X 70(3)(a)(1),owisconsin Statutes, - -or . the proyisions of. the,

Been s !

.- There .ig.no issue of arbitrability before the Examiner.
in"these ‘proceedings. " The collective bargaining agreement contains
a number 'of references to Section 111.70, Wisconsin Statutes, and |
has, ptovisions elsewhere in its text which will be gubject to inter-
.pretation.on the.issues raised by Grievance No.-20. The Union.has. -: ..
-filed, a grievance and hasg actively prosecuted that-grievance throughj~
the. grievgnce procedure, implying.by its actions that it regards
the-'subject. m&ttgr of the grjeévance-as an issue within the :scope ;-

of “the colléctivk bargaining agreemept. - The Milwaukee Board-of,

School Directors ‘had indicated Aitg willingness to regard the issues
vaigsed .by: the. complaint herein ‘as .being covered: by the.contract. angd.
*has.also . indicated its; desire to- prbceed under - the: grievance. pro--
cedure towards. final resolution of Grievance No. 20.‘«

In’its‘Milwaukee'Elks case, SUE ra, "the Commission yas'présented
“with an 'issie similar to-that before the Examiner in the instant -
: :In ruling onﬂth&t iSSue, the Commission said:;".

ot 'isinot unuaual for contracts providing fo:
arbitration to. also .forbid .conduct which: is.likewis
proscribed by ,"unfair labor practice". atatutes.--xn {
fact, discrimination based upon union activity. and--
unilateral employer: action are . two types of conduct

ommission]
.the authority to’ make-determinations and. order. relief
: tn‘cases :involvingghoncontractual’ unfair *labor practices,
7wﬁevdn.despite, .contfary, to, ox concurrently with the .
arbitration.of. the same matterg. . The pbssibility ofu,
full’'relief through-arbitration'does hot. p:eclude?this
Boagﬂv[Commission] from fuliy'adjudicating allegzd




§

[ 'Y
g it »discretion ‘and - decline” to, determine-aileged
<, violatidns which .can*be ‘submitted- to, and materially -
‘-resolved cand remedied,in. an arbitration procedure.ﬁ Such:,
‘an exercise 6f discretion is in recognition of and ,
“.consistent with, the policieq:of. this Board {Commission], -
the federal. courts' 7/ and. the. National.Lahor -Belations ™’
~Board _/»which fgvor the settlement of.d sputes arising
"out of  subsisting collective bargaining.agréements b
procedures voluntarily predetermined by ~the patties.

.<”7/ Acme Industrial Cq;pany v. NLRB (CA? u1965).60 SRRM

oTon o Mha Clirculit Court home had .-.n.. that -£he NLRB
J . [Lllu \ad-L\»UJ-b ML -Lll n\-lllﬁ [23-199 .J- LA 'l-llﬂ\— i

wwas required ‘to defer to arbitration: - The Supreme:Court:

'~0f the United. States’ reversed.the Circuit Court . deciaion,~
j\.64 LRRM 2069, 1967,. stating that_the National’ LaboY Relations
.- Board does have jurisdiction to order ‘an employer tb furnish.

: bargaining agrgement has. ‘been violated, ‘aven if the dispute
-has not been decided by. an arbitrator under the agreement's .
,compulsory arbitration clause. The-Union herein.apparently’
‘eites the Supreme Court decisions_in Acme-in an.effort to . .
cast doubt on the Commission's policy'ln the Elks.case: The.
. "Supreme Court did not rule that the NLRB was prevented- from
" “deferring to arbitration, but rather -re-affirmed the policy-
‘gtated by the Commission in .the Elks case that' the adminis~
, trative agency had discretion to proceed or to ‘decline to

proceed where'an arbltration procedure was. an existinq
. alternative 1.

- . \ 8 . 2

"8/ 'Dibo Manufacturing Corp. 142 NLRB 47, 53 LRRM-1070;

 See speech. by Arnold Ordman, General Counsel, NLRB 6/5/64

." "

The ‘Unioh has cited a number of federal precendents‘
policy ‘considerations used by the NLRB in 'its-decisions
whéther it:will. defer to arbitration -or, take. jurisdiotion\ovorw‘

allegétions:of violation. of ‘the .Natjional Labor Reldtions Act.

: fcde;aleprecedents are - not. controlli and’ miss (the point. ., Becaus
of . the ;Commission"s’ broader: authorit in ‘the .field; its’ deoieio s
regarding deferral to.arbitration, mu be based .on’ poiicy con-~-

(‘siderations .which may.differ from those:used, by.the NLRB.'.For
'"exampde . the Commission might . be oalled'upon to enforce the grievance

B ;and arbitratioﬁ provisions.of .a contract ‘at the same’time that. . .&
.theCommission- is’ taking jurisdiction over the.parties on’ ‘allegations;
af.,"conventional™ prohibited .practices, . . The. possibility exists . ;-
wherever sgparate.but Toncurrent. proceedings occur . that diverse’
‘regults could be; reached,:and: the.Commission . could therefore.be‘
askedoto exercise its. authority to enforce Bh: arbitration: award
‘in’ one~proceeding‘while ‘that. arbitration award was‘.contrary to thd
decision-bf ‘the: Commission or its Examiner:.in @#nother.proceeding:

i involving:, ihe same parties.and facts. Further,,arbitrators*arei
appointed: from ‘the Commission's stafzeegresenting .the possibilitz'

(S hat-two-members of the staff,: one sitf€ing as. arbitrator.and the

“other: sitting as: Examiner, might-be; .called-upon-to make independentw«

but.simuttaneous determinations on. similar issues.hgﬂ BN P UreT

‘possibility of para elqproeee‘ - Ir P .
n-the ' same’ faptsfie particularly repugnant t theustatutpzy purpose
& ‘ i (6);; ofthe Municxpal‘Employment-Relations,
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Act, of - providing peaceful settlement through the pro gses of
‘¢ollective’ bargaining agreements, '+ The Examiner. finds: that .it would®
be approgriate in-this case to defer to the settlement procedures ;i
,containe in-the contract, to ‘permit the union those remedies.
! ‘without- the. need to make an-election of the remedies. available
" to it. The Examiner has ordered the Employer to submit arcopy
:‘of any.arbjtration award or dther documént which. concludes the .
.. processing of Grievance No. 20 under the grievance pxpcedure.;
"If the grievance is finally resolved 'by. an arbitration. award and:
. .that award, with respect to. the allegaticns of ‘the complaint’ :
, ‘hexéin, is'in‘no’ way inconsistent with the.policy of Section 111. 70
" Wisconsin.Statutes and is not repugnant to-any of its provisions, -
the Examiner will dismiss those allegations being held in abeyance,
If on the other hand an arbitration award issued on- Grievance No. @
' 20 does not conform to said requirements, the Examiner will proceed e
= with a determinmation on the allegations which have been held in
abeyance.

I 'Aasu%ing for the purposes of the preaent decision'that all
v .0f .the hllegations- 6f the complaint are true, it is-clear that an.
-arbitrator acting as impartial referee pursuant to the procedures
vset forth-in the collegtive bargaining agreement could find conduct,
;,0on the ‘part of Mr. Vrsata which was improper, and gould fashion a
i ‘remedy. ' The Union hag filed its complaint against the Milwaukee
" Board. of School Directors and Stephen A. Vrsata as co-Respondents
. and .urges that, while the Commission could defer to arbitration in
connection.with the proceeding: against the Milwaukee' Board of
1 School Directors,, it should ndt defer to .arbitration in the pro- _ :
' ceedings” against Mr., Vrsata because: proceedings under the arbitration
«provisions of the coXlective bargaining agreement would. nét pro-,-.
vide. it with a sufficient remedy against Mr. Vrsata. The Union
-has -not.'shown. anything which would so limit:the -authority: ‘of th
'arbitrator., .The complaint filed- ini the instant matter seeks an
‘ordér directing the Respondents to cease, and desist from inter-
ferring with, restraining and coercing employes in.connection with '
?the processing of their grievances. Grieyance No. 20 requests: as .
-a'remedy . that employes -should not be hatassed or discriminated:
. against. for umion activity. and should be gnanted the right to | :
.union-rebresentation, .all.of which amounts to a "cease’and desige®;
type  order. - The complaint in this ‘case is filed under Section 111, 70,
isconsin Statutes, .as the statute was.worded prior to:the enactment,
of  the.Municipal.Employment Relations Act, ‘The proviaions of ..~
"Section 111.70(3)(a)l of .the present: statute are.substant J.ly th
.‘'same..as’ the.previous, statute, but. the. first line of. Secti SRS
111. 70(3)(&)‘has been-changed from "Municipal employers’ . their .7
officers -and agents are.prohibited from:* to "It is'a. prohibited -
~“practide for. -a'municipal employer, individually or in .concert with-
,otherd:", with ,an .ac¢companying change in the-definition of. municz.pal %
empl yer so:as to :include :any person acting.on behalf of the ., .
Jmunicipal employer within the scope of-his authority, expressead o .
'implied. Numerous cases were decided.under the old statutes in . '
¢which individuals. were named:as’ joint, respondents and were. found- i
guilty.of .committing prohibited practices in violation of. Section
*lll 70(3) (a)l, Widconsin. Statutes.:. HOWever, it ig"difféculy to -
Zconceive of even.a-hypothetical situation in which a:superivisory -
,femploye could commit a.prohibited practice .under, Sectionvlli 70(3)
‘‘{a)l.indépendent of ‘any prohibited practice attributablesto: his ;"< ;%
employer. ‘No cases -are, cited to the Examiper in which an- individual
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#not’ also chargable-'to employ T It iswclearﬂthntiany

g ttempt'to“litigate ;the'.conduct “of -Vrsata wouldalso determineé
the:liability Of “the’Milwaukee: Board:of.School. Directors on: ' the.

pro! ibited~practice,charges.«~A11’ofhthe conduct allegqp
‘complaint: took :place; whileiVrsata'was; acti Yof:
#w:Sinceall; of “the: conduct’ complained uocourred prior,to
the' enactment. 6f the Municipal. Employment sRelationg Act it is.
procedurally .correct to:.name Vrsata‘as a co-Respondent .but- the”,
" Examiner. does_ not_find' that: ﬁhe(ability fo.charge.Vrsata. individ="

; ually-as- a: Respondent in this! proceeding requxres.the adjudication?

of the case; in. separate but gimultaneous. forums. :.The,Examiner+is
“satisfied that the issues raised.in’the grievance are substantiallyt
!;identical to the“-issues raised.in. ,thg . complaint ' filed in this ...

proceeding ,and  that:-all -such .issues ¢an . be materially resolved
. and remed ed through an ., arbitration,procedure;\ g

»

Respo denb Vrsata has moved fqr dismiasal of Ehe complain .
and:Has.-cited .the.NLRB Collyer.case wherein that, -agency. dismisaed]
the“complaint while retaining limited jurisdiction.. The Examiner
has’‘not émbraced the Collyer rule in:this.decision -and, without, it
attempting. to .compare. the procedural practices of. thé NLRB.and. the%,
Commission)..the Examiner.finds _precedent .in-the Milwaukee Elks-<

'oase,psu ra, .for .the -form of order which has been issued. It should’
"be clear that it is not the intent of the Order to require the .
£iling of-a new complaint should further proceedings be warranted -
in.this case.. Such a new £Yling would. involve -unnecessary .pleadings,
' where. the issues before the Commission are already framed in the. . ;™

.preaent record, and would also involve a, risk that:yights would be.

rcut Ooff by: the statutory time limitation -set forth'in SecﬁionallL.07‘
J(ld), wisoons n statutes.,
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