STATE OF W1SCOnSIN

BEFORE THE WISCONSIN EMPLOYIENT KELATIONS COIMISSIUN

ALLIED INDUSTRIAL WORKERS OF :
AMERICA, LOCAL NO. 579, AFL-CIO, :
Complainant, s Case V
s No. 15456 C(Ce~1416
vs. : Daecision WNo. 1089%91-&
GEHL COMPANY, :
Respondent. :
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Appearances: 5
Goldberg, Previant & Uelmen, Attorneys at Law, by Mr. Thomas P.
Krukowski, for the Complainant. T
Foley & Larancr, Attorneys at Law, by ir. Paul k. Prentiss,
for the Respondent. T -

FINDINGS OF FACT, CONCLUSIOW OF LAW AND ORDER

Complaint of unfair labor practices having been filed with o
Wisconsin Employment Relations Commission in the above entitled watter,
and the Commission having authorized Robert . ificCormick, a wenbwr of
the Commission's staff, to act as an Examiner and to make and issua
Findings of Fact, Conclusions of law and Order as provided in Section
111.07(5) of the Wisconsin Employment Peace sct, and a hearing on such
complaint having been held at West Bend, Wisconsin, on April 19, 1972,
befors the Examiner; and the Examiner having considered the evidence,
arguments and briefs of counsel and being full advised in the premises,
makes and files the following Findings of Fact, Conclusion of Law aad
Order.

FINDINGS OF FACT

1. That Allied Industrial Workers of aAmerica, Local No. 579, AFL-CIC,
hereinafter referred to as the Complainant, is a labor organization with
a mailing address Box 501, West Bend, Wisconsin.

2. That Géhl Company, hereinafter referred to as the respondent,
is a corporation e¢ngaged ia the manufacturing of farm machinery and has
offices and plant facilities at 143 Water Strect, West Bend, Wiscoansin,

3. That at all times material herein the Respondent has recognized
the Complainant as the exclusive bargaining representative of certain
of its employes; that in said relationship the Respondent and the Com-
plainant have been at all times material herein, parties to a collective
bargaining agreement covering the wages, hours and conditions of cmploy-
ment of such employes, which agresment became effective May 3, 1571 and
was effective at all times material héerein; that said agreement includes
a griavance procedure, but did not provide for final and binding arbi-
tration of grievances.
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4. That the aforesaid collective bargaining agreement contains
among its provisions the following:

"ARTICLE II - COLLECTIVE BARGAINING

Section 3. The parties shall utilize the following system
of presenting and adjusting complaints and grievancses and
any other topic of collective bargaining:

(a) A grievance shall be defined to be any controversy
between the parties, or between the Company and any
employees, as to any matter involving working condi-
tions not covered by this Agreement or to interpre-
tation or application of one or more of the provisions
of this Agresment. The parties siiall utilize tna
following system of preseating and adjusting complaints
and grievances and any othar topic of collective bar-
gaining.

Step 1. An 2mployee who has a complaint may present
sucE complaint orally to his foreman. The employes
may have the department steward present for such dis-
cussion if he so desires.

Step 2. If no satisfactory settlement is reached, the
complaint may bacomne a grisvance and shall ve reducsd

to writing on triplicate blanks furnished by the Union.
The department steward shall prescnt thie gricvance to
the shift chief steward who shall attempt to make a
settlement with the siift supsriatendent (or his desig-
nated represcatative). Two (2) copies of the written
grievanca shall pe submitted to the shift superintendent
(or his designated representative) and onz (1) retained
by th@ Uanion. The shift superintendent (or his dasig-
nated representative) shall submit his disposition of
the grievance in writing within forty-2ight (48) hours
and rgturn ona (1) copy of the grievance to the Union.
Such grievance shall not be considered if it is not
presented by the shift chief steward to the shift super-
intendent (or his designatad representative) within five
(5) working days after recaipt of the foreman's answar
in Step 1.

Step 3. In the event a -sattlement is not reached, the
grievance shall be turned over to the chief staward

who shall present the grievance to the general super-
intendent (or his designated represeantative). 'Ine general
superintendent (or his designated represseantative) shall
present his disposition of the grievance in writing within
forty-eight (48) hours. The president of the local Union
may, upon request, be present at this stage. Such gricv-
ance shall not be considered if it is not presentea by tae
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chief steward to the general superintendent (or his
designated representative) within five (5) working
days after receipt of the superintendent's (or his
designated representative) written answer in Step 2.

Step 4. In the event a settlement is still not
reached, the matter is then refsrred to the Unioa
bargaining committee, who will request a neeting
with the Company's bargaining committee to attempt
to arrive at a satisfactory settlement. Both parties
have the right to call in their outsides chosen repre-
sentatives to be presant at this stage to assist in
arriving at a mutual agreement.

If a grievance is not submitted to the Company's
bargaining committee within ten (10) working days
after receipt of the general superintendent's (or
his designated representative) written answar in
Step 3, then the grievance will be considered
settled. The Company shall give the Union its
final answer within five (5) working days following
any Step 4 meeting and shall reducc its answer to
writing within ten (10) working days of the Step 4
meeting.

(b) Any grievance concerning a discharge of disci-
plinary layoff shall bypass tihe first two (2) steps
of the grisvance procedure and shall be presented ia
Stap 3.

(c) It is recognized that some complaints or grie-
vances may require investigations which, of necessity,
will prevent the parties from cowplying with the

time periods specified in the various steps of the
grievance procadure. In such event, an extznsion of
time may be mutually agreed upon.

ARTICLE IV - SENIORITY

Section 7. An employee shall loswe his seniority for the
following reasons only:

(b) If he shall have been discharged for just cause.
ARTICLE XI - GENERAL

Section 1. Except as otherwise herein provided, the

Management of the plant and the sole direction of its

working forces, such as, the right to hire, discharge
for just causz, discipline for just causa. . .

wO.
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Section 2. 1Ia accordance with Section 1 above the Company
ana the Union agree on the following plan to bs used by the
Company wherevar practical:

(a) Prior to a written warniang being issuad, the Departuent
Foreman shall discuss the matter with the cmployes in
the presence of the Uaion Steward.

(b) Whenever an employee by his actions or failure to act
shall be subject to discipline or discharge, the
Factory Superintendent or bDepartment Foreman shall
hand him a Warning notice in writing, calling his
attention to such unsatisfactory condition. Gag copy
of such notice shall be given to the cmployes, one to
the Department Steward, one to the vepartment Forawan
and one to tha Factory Superintendant.

(c) If the condition is not corroected within a rcasonable
time, a szcond warning shall be givea thy auployse in
the same manner.

(d) Failure to heoed the second waraning on the part of tha
employee within a reasonable time shall result in his
- Jm

subsequent discharge or discipline, whatevaer tho caso
may warrant.

(g) A written warning notice shall bacome void ous yaar
from ths date of its issuance, provided tha smployee
has not raceived additional written warnings for tha
same type of infraction auring that year. Should an
amployee receive additional written warnings for the
same type of infraction during the period of one (1)
year from the date of issuance of the initial written
warning, all such written warnings shall remain in
effect until one (1) ye¢ar from the date of the last
written warning at which time they all shall ba voidad.

Section 3. A copy of the work rules in force at tihie time of
the signing of the Agreement is hereto attached and marked
gxhibit D. The Company shall nave the right to enforce all
work rules and any additions or amendments to the work rules
shall be by mutual agreemant of the parties. Any question
arising unaer this section shall be subject to the grizavance
procedure.

5. That the Respondent had a well established set of work rulas
which the parties set forth in said collectivs bargaining agresneant
which reads in material part as follows:

"EXHIBIT D

WORK RULES

9. Intentionally giving falsg or misleading information in
applying for cmployment.

10. Inattention to duties; deliberate 'soldiering' on the job.
11. Loitering in washrooms, locker rooms, or elsewhere during

working hours. Writing or drawing on walls in washroomns
and locker rooms is definitely prohibited.

-4~
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.21l. Repeatedly leaving employea's regular working place to
wash up prior to wash-up periods provided.

24. Abusing thie privilege of purchasing items dispensed
by vending machines such as loitering around vending
machines, too fraquent usc of vending machines and
purchasing items shortly after siift starting times
and shortly before and shortly after the end of lunch
and dinner periods.

6. That Thomas Dickmann, hereinafter referred to as the grievant,
was first employed for Respondent in 1965, and after 1968 performed
the job of a production arc-wzlder; that on June 5, 1970, a foreman for
the Respondent issued grievant a written warning notice charglng thea
grievant with loitering; that on April 7, 1971, a foreman, Fugene
Averill, issued a written warning notice to grisvant, charglng him
with 101ter1ng in a differont department and with making “uacallza for
remarks" in the face of reprimands; that a grievance challenging said
action was filed by grievant sometime in April 1$71 and thereafter not
pressad beyond the third step of the contractual procadura by ths
grievant and/or Complainant.

7. That on August 5, 1971, Forcman Ronald Hartman issued a
written warning notice charglng grievant with loitering on the job, while
grievant was temporarily assigned to Department A; that hartman
observed and recorded the fact of grievant's successive absences from
his work station, which time amounted to at least 164 minutes over his
&lght (8) hour shift; that as of August 5, 1971 Respondent's super-
visor in the East Plant were unawars of the prior written Warﬁlng&
in griavant's filaz, that on or acar August 6, 1971 hartman's obLsar-
vations and the issuance of the August 5 waraing wers callad to sthe
attention of Ira Webar, Superintendent of the East Plant and also
to Respondent's personnel department.

8. That on August 9, 1971, Plant Superintendent Weber
placed the grievant on a five (5) day disciplinary layoff as of
August 10, 1971, on the basis of griovant having reccivea two prior
warning slips for related conduct violative of ihespondeat's rules;
that grievant filed a ygrievance oa or aear August 10, 1971, whicis
was processed oy Complainant's steward and cuicf steward; ti.at said
grigvance was rejected by the Respondent's represantatives through
the secoad step of the grievaace procadure; that subsequently tho
Raspondent's Director of Industrial kelations discussad the grisvance
with the chief steward, outside of the structurad steps of thao
grievance procadure, and agreed to meat with tue gricvant and his
bast Plant supervision; that no such mesting proximate to August 11,
1971 was ever arranged; that several months subsequent to aAugust of
1971, but prior to January 1972, reprmsentatlve of the Complainant
arranged for a mesting between thw grigvant, the Union and tha
Respondent's East Plant Superintendent; and that the grisvant dsclinead
the opportunity to attend such a meeting.
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9. That with respect to the grievance filed by the grievant
challenging the warning notice issued by Respondent on aApril 7, 1971,
the Complainant and the Respondent by thair conduct treatad such
grievance as having been denied and settled within the meaning of
Section 3, Step 4 of Article II of their collective bargaining agree-
ment; that with respect to the grievance filed on behalf of the
grievant, challenging the disciplinary layoff of August 10, 1971, the
Complainant and Respondent by their conduct treated said griovance
as having been denied and settled within the meaning of thne afore-
mentioned provision of the parties' collective bargaining agreement.

10. That for all times material herain the schedule of hours for
the night shift at Respondent's West plant, given a two (2) shift
operation, reflected a 3:12 P.M. start of shift, relief period at 5:24
P.M. ending at 5:30 P.M., second relief period--wash-up at 7:55 P.ui.

(5 minutes), the dinner break at 8:00 P.:i. ending at 8:18 P.k. and ead of
shift at 11:30 P.M.; that on or near January 13, 1972 tha Respondent
posted a notice and delivered copies of same to production-unit cuployes,
reciting therein that as of January 17, 1972 "special emphasis would

be given to enforcing. . .work rules", Numbers 9, 10, 11, 16, 20, 21

and 24 from Exhibit of the Agrecment (supra, Finding #5), which

notice reads in remaining material part as follows:

"Employees breaking for coffee or other personal requirements
will not be allowed to form groups or loiter with other
employees.

Employees on break must return to their work area as soon as
they have completed their purpose at the veanding machines, water
fountains, restrooms, etc.

Failure to follow the above rules will result in a warning
notice. Continued violation will result in disciplinary suspension
and/or termination.

The '52 minute' hour referenced in the Contract applies only
to the establishing of job standards and is not to be con-
strued as a right to utilize eight minutes ver hour for per-
sonal time."”

1l. That on or nsar Jaauary 16, 1972, after the aforesaid notice
had been posted regarding enforcement of certain rules, Francis L.
Braun, second shift Superintendent West Plant, had occasion to obsarva
the grievant some twelve (12) minutes after gricvant would nave
normally returned to his work station after the first lunci~relisf
period, at which time Braun obs¢rved that griavant was lcaving the
wasliroomn and moving towards the vanding wachincs; tnat praun
reprimanded grievant for being away from his work station aand “pur-
chasing items shortly after tiuc end of luach period”, contrary to
the aawly posted ruls #24.

12. That on January 20, 197Z, at or near 5:00 P.i., 1@ sacond-
shift Superintendent was walking through the frame-work production
area, proximate to grievant's work table, where Braun observed griavant
unoccupizd for approximately twelve (12) minutes; that later into tou
evening shift, at 7:15 P.usi. Braun obsarved the grisvant leave nis work
station; that grievaant raturnad from the washroom at 7:25 P.i.; that
from a position across tnz aisle from grimvant's tabla, Braun coantinucd
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to observe grievant batween 7:25 P.i. and 7:40 P.l. some fiftesn (15)
minutes, standing or l:aning near his work tablo chipping slag from a
welded frame pisce for short intervals, but othorwise performiag no
production work up to 7:40 P.ws.; that for several ninutes batween

7:40 P.M. and 7:50 P.M. two or tiirese other employis gathered aear
grievant's work station and conversed with the grievant; that shortly
after 7:40 P.M. Braun dispatched a foreman moving through the arza to
suumon gri@vant's foreman; that Donald Werkmeister respondad to tho
Superinteadent's call and join=d braun and that both supﬁrvisorg con-
tinued to observe grievant substantially unoccupied for the period
betwean 7:45 P.M. and 7:54 P.:l.; that at 7:54 P.iv., just vofore the
wash-up bell, Braun instructed the foreman to taks the grigvant off the
job-site and request him to me=t with Braun, the foreman and the
department steward; that Braun, in the pressnce of grievaant, advisad

the steward, Mr. Laasch, of the details of th2 supervisor's

obsgrvations, that grigvant was asked to comment; that grizavant

offered no explanation but only uttered a wmildly profane remark, possibly
in surprise, but directed at no one in particular; that sruan advisad the
grievant to punch out and that “he (grisvant) was done as far as I an
concernad.

13. That on January 21, 1972, the Superintendent-West Plant issued
& notice of termination of &mploymﬂnt and confirmed to tha Complainaat
and to grievant that he had been discharged for violation of Company
rules after having failed to make correction following previous warnings.

l4. That the Respondent's action on August 5 and 9, 1971, in
effectuating a disciplinary lay-off of the grievant based upon its
issue of a third warning for related actions of the griesvant, violativea
of Respondent's rules, constituted a disciplinary lay-off witiiin tae
meaning of Section 2(c), aArticle XI of the collactive bargaining agree-
ment.

15. That the Respondent's act of comstructively discharging the
grievant on the night of January 20, 1972 and later officially
discharging grievant on January 21, 1972, was an action taken after
Respondent had effectuatad prograssive discipline within the neaning
of Article XI, Section 2 of the agreement.

On the basis of the above and foregoing Fiadings of Fact, the
Examiner makes the following

CONCLUSION OF LAW

1. That the aforementionad discharge of Thomas bickmann was
pradicated upon just cause, and after justifiable progressive discipline
within the meaning of Article &I, Section 1 and 2, and of article IV,
Section 7(b) of tha existing collactive bargaining agreement Latween
Gelil Company and allied Industrial worksrs of Amcrica, Local wo. 379,
AFL-CIO and that, thorefore, Gehldl Cowpany has not cormitted and is not
committing any uanfair labor practices w?tnlw tha m&aa*ug of Saction
111.06(1) (f) oxr any othar provision of the Wisconsin bmploywment Peace
Act.

Upon the basis of the above and foregoing Findings of Fact and
Conclusion of Law, the Examiner makes the following

OKDER
It is ordered that the complaint in the instant matier o, and
the same heraby is, dismissed.
batad at Jdadison, Wisconsin, tuls<13 day of warci., 1973.
VIISCOLISTIN LUEhUYhLmL FulATIONS COL. IS8 TUN

By ¢“71§7bﬁ'3/4f// f?zbuldj

ROLELT 1h. mcCoOrmick, Lxamin:ir
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GEHL COMPARY, V, Decision No. 108%1-a

MEMORANDUM ACCOMPANYING FiNDINGS OF FACY,
CONCLUSION OI' LAW AND ORDEKR

The Complainant-Union on iarch 23, 1572, filed a complaint witn
the Commission alleging that Gehl Company committed an unfair labor
practice within the meaning of Section 111.06(1l) (f) of the kmploywent
Peace Act by discharging Thomas Dickmann on January 21, 1972 in
violation of the "just cause" provision containcd in the collective
bargaining agreement existing between the partiss. kespondent, in its
answar, denied making such a violative discharge. hearing in the
matter was conducted on April 19, 1972. Both parties filed post-
hearing briefs by June 20, 1972.

POSITION OF THE PARTIES

The Complainant-Union argues that the grievant was substantially
occupied with tasks related to his production work both on August 5,
1971 when grievant was observed by management to be repeatedly abseat
from his work place and on January 20, 1972 for the periods of time
that the Superintendent of West Plant had observed and belizved tihat
grievant was idle. The Complainant suggests from its cross examinatioan
of Respondent'’'s witnesses and from the testimony of the grievant that
forced idleness was a product of the production system at times, because
-arc-welders were obliged to wait for lift-truck operators to remove
their filled baskets of fixtures. The Complainant also contends in
effect that the record indicates thnat the Company tolerated fiftcen
(15) minute trips to the lavatory.

In summary, the Complainant urges that the progressive discipline
given to grievant on August 9, 1971 should be put to the just cause test
in this action, in the course of disposing of th& challeaged-discharge
under the just cause standard of the labor agreement; tihat the time
periods audited in Foreman Hartman's summary of aAugust 5, 1971, caa be
satisfactorily explained by grievant's forced absence from his work
station because of repeated equipment failures, long waits at the
tool crib and legitimate movement (journey) to the washroom; and tnat
the apparent interruptions in grievant's welding, on January 20, 1972,
are either explained by management's inaccurate assessment that pounding
slag from the welded pieces is unproductive, or bacause grievant
experienced legitimate but necessary delays in waiting for a new
supply of containers.

The Complainant-Union urges that Respondent has failed to prove
the "just cause" character of Dickmann's discharge, and requests his
reinstatement and a make whole remedy.

The Respondent points to the recorded incidents of grisvant's
prior rule violations, the viability of the written warnings which
were never modified or extinguished in grievance aegotiations ana
the uncontrovarted testimony which descrilbes more thhan isolated
loitering, namely a pattern of grievant's malingering anu repeated
failure to respond to progressive discipline. 7The Respondent
points out that the observed periods of idleness occurring on January
20, 1972, cannot r¢asonably b2 explained by ygrisvant's iancoasistent
claims that chipping slag could have constituted productive work froi
7:25 P.ki. to 7:50 P.i., when comparcda to his production ana corrasponuing
chipping during the first portion of his shift. similarly, tie
raspondent urges that the recora disclosss that a fellow employe and
witness continued his welding and apparent floor-stacking of waldea
fixtures after lLiis baskets were full; and that thare axists no
propative evidence to support tha proposition that a welder may staona
iale at his bench waiting for tho trucker to supply eupty baskats.

...8_.
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charge of aajudgvd o wa

ihe Respondsnt requasts that tha als
anu tharv tiv complaint oo

ong for just causs undor thie agroncat
aisnissad.

wISCUSSION

It is patently clear from the evidonce tinat thin kesponasnt
effectuated progressive discipline in conforndity with tihe lavor agroo-
ment, for grievant's rule violations in 1970 and 1971. osotir tiw
provisions of aArticls AI and tiv: concuct of b partins To thl agr.e-
m2nt, persuaae the pxawminor toat the disciplinary layoff wita writtoo o
warning in August of 1971 shoula be decwsd outstanding for purposas
of later possible discipline of tite grisvant, ansd that the grisvaacs
ciiailanging the sespondent's action was constructively scttloa. 1o
the alternative, the record disclosus tiat saiu discipline was off. ctuatac
for just cause within the weaniog of tho agreswont.

Lxamining the evidence with regard to tha evonts legading to
gricvant's aischarge on January <0, 1972, thore can be ao aoubt that
the grievant took it upon himself to abandon procuction at nis work
banch on the premisz that e could wait at nis lodisurs for tua
supplier of empty baskets. 1he record supports no sucii recognizew
practice of wolders waiting for proloaged periods of tiawm. Ui
gricvant himsolf, in explainiayg Lis painfully long trips to i
wasl.room oo both august 5, 1971 and the day of wischargs, describod
tine spans of ten (10) to fifteoon (15) minrutes as b2ing typical in
itls case. The Examiner credits the testimony of tne witnusses for
Raspondent and with regard to grisvaant's testiwony, he also sub-
stantially confirms the time intervals away from his work station
on the days in question. With regard to grisevant's claim of cilpping
slag over a substantial portion of tue remaioning minutos of apparent
non-production, tha bLxawdiner does aot creait griovaant's assertions,
and we further conclude that grievaant used the time, after 7:25 P.i.,
January 20, 1972, to ostensibly pouad slag to "streteh" tne work
while he waited for thwe basket coatainers at his laisure. “herefore,
the Examiner, as indicatcd in the attached Fiadings ana Conclusioa
of Law, concludes tiat Dickuwann's discharge was ons made for just
causz.

BUKDEW OF PKOOF (PLRSUASIOW) ULwukR 111.07(3), sTATS.

The Findings of Fact and Conclusion of Law, supra, reflact the
proposition that the Company discharged Yhomas vickmana for just
cause within th2 meaning of the existing collsctive bargaining
agreement. Lven assuming tirat Section 111.07(3) and the standara ia
the labor agreement were to be construea togsther so as to imposz the
burden of proof upon the Kespondent as advocatad by the Complainant,
the undersigned concluucs that tlic Company dischargad uvickmann for
just causa. ‘Though it is not determianative of the issum joined
hgrein, some comment is in order with rospect to th» arguments
raiszd by Counsel for ths partias ip their scholarly briefs on tho
quastion as to whether Ssctioa 111.07(3) imposoes the purden of proof
upon a resrondent-amployer in an uafair labor practice procseding, whersin
a comglainant allegss the dischargs of an ¢mployc ine violation of a
contract [111.0¢6(1l)(f)] and where tie contract contains a just causs
standara.

The Union in vrief discusseos AIW, Local 232, aFL-CIe, vas. woal ana
sriggs & Stratton Corp., Circuit Court (Lilwausiiz), CaSw LO. 307-voo
(1£71) (affirming wunl Oaclision wo. ©5706-C, 3/69), and coatencds that
sald court ovarstatec the rals of the citrd ougrims court casvs, Liatury
puillding vs. Wbkks (1940), 235 Wis. 376, 382; and kenosha Tacners UDiOn VS.

WERC (1967), 39 Wis. 24 196, 203. 1In those two cases, onc iavolving an

-G~
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unfair labor practice proceeding under the Lmployment Peace Act anu the
otunr a proaiblited practice proc.sding uausr Succnapter Iv Suction
111.70, Right of .uaicipal Enployes to Urganiza-bargaiaiag in waacipal
mmployment, ths Court nela that i languaﬁm of 111.G7(3) ". . .t

party on wuom tiie burdean rests', waas tue party who soalks to arousc
e omonion oo Lurden Tests®, aeass ! sugpliwd.)

The Lompxalnanf argues that neither of tiw two supreme Court cases
cited in Brigys & Stratton actually involved questions as to wucther
a raespondent employer had effectuatesa a ulSCharg. contrary to a "just
caus2" provision of a collactive pargaining agreowent.  S0tn cascs
it arguas, dealt with allsgations of discriminitory discharges claimiu
violative of Scctions 11l. 06(l)(c) and 111. 70(5)(@) of tis statutes,
and a complainant understandably has the burden of persuasion in such
casas just as thea Gsnsral Counsel of the wLki has tine burdz2n under ths
Labor management Rzlations Act, to prove 8(a)3 wiscriminatory ailschnargss.

The Complainant urges that in proceedings such as the instant con-
troversy, the parties themselves have affixed the ultimate burden of
persuasion on the employer to prove that it discharged th: employa
for "just cause" within the meaning of thye contract. It poiants out
that arbitrators gene rally impose th2 burden of proof on an employar
whera the coatract provides for a “causz™ or “just causce” standcard.
The Union contends that the language of 111.07(3) “. . .and th2 party
on whom the burden rests. . .", is a flexiblo enough proscription so
as to give effect to the parties' owa contractual levying of thie
burdan, namely, affixing the burden of psrsuasion upon the employar
whigre he has agreed to a just cause standard for discharges uncor
his coatract.

The Respondent contends that both the Court and the Commission
fiave consistently held that all proceedings under 111.70(3) and
111.06 (1) are governed by Section 111.07, irrespective of tha aaturs
of the prohibited practice, so that “"the party secking to arousc
tha action of thée Commission" is the ona2 upon whom ths bLurdsn rasts
under 111.07(3).

The undersigned agroes that logically there would appgar to b2 no
reason to treat violation of coatract claims, whore discharge for “Ycauss"
is the question for disposition in determining 111.06(1) (f£) or 111.7C
(3) (a) (5) violations, any differently than would an arbitrator with
respect to affixing thie burden of persuasion. apart from tha differancs
among arbitrators regarding ths guantum of proof that should apply
given a contractual "just causa"” standard, arbitrators generally
affix the burden of persuasion upon the employer. 1/ It is true,
howegver, that many times arbitrators make a finding of ultimate fact
that a discharge was not one for causc within tha meaniang of tho
contract without delinesating the respactive burdens of gyoing forward
and of persuasion, which may bave baon controlling. If we ware to
isolate the language of 111.07(3), "anu the party on whon tha vurd2a
rests shall be regquired to sustain such vurusn Ly a clear and satis-
factory przpondsrance of the aviugace', from tiww romainliag languag:e. of
saia sub-sizction and from 111.07(1), it may vory wall bo tiat sala
Drovision is wroad wnough to allow for placesnt of thi vurdon uwpon a

a@spoanaant, whare the parties vy coatract have provided a just causa
stanuara. nowaver, tha Supreng: Court and mailwaukaza County Circuit
Court have apparently discussad tiie all inclusive coverag:s of wiw
crocodural provisions of 111.07 to all actioans filsyu uador 111,00

i/ sSlkouri & mliouri, now Arbitration works (1%o07 »d.), <wapt. Lo,
vischargy and viscipline, p. 417,
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and 111.70(3). 7The breadth of 111.07(3) is further confirmed by botn
the verbiage of 111. 07(1) and by the s=2cond sentonce of 111.07(3)
"any such procegediags snall be governoca vy tha rulns of ovidiac:

-

« o o ¢ (buphasils supplind.)

lberbforn, the Lxamndner concludas that the Court in Brigys «o
Stratton has correctly dascribed the vuracn of proof rule undor LL1.07
(3) oy its uOluLﬂg that the statute affizes tos Lurucn of prook i
prohivited practics cases [111.70(3)), and unfair lavcr practico
cases (111.06), on tho party who s28Kks To arouss tueiy actioa of tiwe
Commission. whethor briggs & Stratton, supra, and ri: aforcuantionca
suprem: Court cases woula apply to The situation wnord tum LaXTic 8 Lave
spacifically sot forth in thzir iavor agruedmant, the placencat of e
burdon of persuasion on the vmployer iln discharge cas=zs in tarns as
particular as the statuts, may ke aa opgon quastion.

he nxamlngr, pasvd on the Findings and Conclusion sat forti,
supra, and the discussion theraowr, concludos that tho kospgponaont-
hmploy\r had just cause, within thw maning of thy colliective vargaio-

iny agreement, to discharge bicknaan.

el
Datad at iadisoan, wisconsin, tn¢5§23 uay of wmarchi, 1973
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