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Complainants, : 2
vs. 5

WATERLOO JOINT SCHOOL DISTRHICT NO. 1, :

BOARD OF EDUCATION OF WATERLOO JOINT :
SCHOOL DISTRICT NO. 1, LEROY :
BREITKREUTZ AND GEORGE HAFFEMAN, :

Respondents.
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Appfarances:
Lawton & Cates, Attorneys at Law, by Bruca F. Ehlke, appearing
on behalf of the Complainants. _"
Callahan and Arnold, Attorneys at Law, by E. Clarke Arnold,
app®aring on behalf of the Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS

A complaint of prohibited practices having been filed with the
Wisconsin Employment Relations Commission in the above entitled matter;
and the Commission having appointed George R. Fleischli, a member of the
Commission's staff to act as Examiner and to make and issue Findings of
Fact, Conclusions of Law and Orders as provided in Section 111.07(5)
of the Wisconsin Statutses; and hearing on said complaint having been
h2ld at Jefferson, Wisconsin, on June 8, 1972, August 21, 1972 and
Gctobear 19, 1972 before the Examiner; and the Examiner having con-
sidzrad the ovidencs and argumsnts and b2ing fully advised in the
premises makes and filos th2 following Findings of Fact, Conclusions
of Law and Orders.

FINDINGS OF FACT

1. That waterloo Education Association, hereinafter referred to
as the Complainant Association, is a labor organization within the
me2aning of Section 111.70(1) (j) of the Wisconsin Statutes having offices
at waterloo, Wisconsin and repraseonts all classroom teachers employed
by Waterloo Jt. Sctool District #1, City of Waterloo, et al, a municipal
amployer witlhin the meaning of Section 111.70(1l) (a) of the Wisconsin
Statutes, for purposss of collactive bargaining on questions of wages,
hours and working conditions.

2. That Martha Knott, an individual hereinafter referred to as
Complainrant Knott or Knott, was a classroom teacher employed by
Waterloo Jt. School District #1, City of Waterloo, et al, until
the and of the 1971-72 school year, when her individual teaching
contract eoxpired and was not renawad.

3. ‘That Waterloo Jt. School bListrict #1, City of Waterloo, et al,
and Boara of iducation, Waterloo Jt. School Dbistrict #1, City of Waterloo,
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et al, hersinafter r=forred to as the Respondent District andg Respondent
Board ars, respectively, a public school district organized under the .
laws of the State of Wisconsin and a public body charged under the

laws of Wisconsin with the managemeant, supervision and control of

said District and its affairs.

4. That LeRoy Breitkreutz, Superintendent of tha Respondent
District, hereinafter referred to as Respondent Brietkreutz or
Breitkreutz, and George Haffeman, High School Principal for the
kespondent District, hereinafter referred to as kespondent Haffeman
or haffeman ware, at all times relevant herain, agents of the
f@spondant District acting within the scope of their authority.

5. That beacause the Respondent District had notified several
teachers in the Spring of the 1970-71 school ysar that it was con-
sidering the non-renewal of their individual teaching contracts
pursuant to the provisions of Saction 118.22 of the Wisconsin Statutes,
th2 Complainant Association asked that certain provisions be included in
the 1871-72 collective bargaining agroement to be applied in the case
of any teachcr being considerad for non-renswal in the following
school ysar; that after considerable discussion and debate, the
parties agreed to incorporate certain provisions into their
collective bargaining agreement which are relevant herein and read
as follows:

"TEACHER EVALUATION, NON-RENEWAL AND DISIISSAL PROCEDURES

1. Providing a position is availakls, no teacher
holding a ragular annual coantract may be dismissed, removed,
or discharged, except for inefficisncy, immorality, willful
and persistent violation of rzasonable regulations of the
governing body of the school system, or other good cause.

2. It is the duty of the principal or supervisor to
counsal and evaluate all new teachers by December 15 and
all teachers by ths close of the first semester. Additional
supervisory visits may be made as it deems necessary or by
the requsst of the teacher.

3. Complaints ragarding a teacher made to the
administration by any parent, student, or other persons
winich are used in any manner in evaluating a teacher shall
b2 investigated and callad to the attention of the teacher.
The teacher shall be given a chance to respond to and/or rebut
such complaints, and shall have the right to be represented
by the Waterloo Education Association at any meatings regarding
such complaints.

4. A teacher shall be given a copy of any class visit
or evaluation reports preparsd by his evaluators at least
one day, upon the request of the teacher, before any conference
to discuss it. The evaluation report of the teacher's class-
room work and responsibilitias shall indicate when unsatis-
factory work is being done and racommendation for non-renewal
of the next year's contract is baing considered. No such g
raport shall be submitted to the school board, placed in the
teacher's file, or otherwise acted upon without prior conference
with the teacher. Said conference should bz held within two
school calendar wesks after the evaluation. The teacher shall
affix his signature to show that he has seen the material.

SCHOOL BOARD'S NOTICE OF NON-RENEWAL

5. Tha school board shall notify the teacher of the
consideration of non-renswal of his contract. The notice shall
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outline the spacific remasons for consideration of non-
ranswal.

6. The teachar may request in writing within five days
following the notification by tha Board of Education that a
hearing be held at which witnesses and couns=2l may be presant
and testify. The Board of Lducation shall st the date for
suck a hearing not less than twenty nor more than thirty days
after the teacher's request for a hearing.

RIGHY TO COULISLL

7. The trachsr shall be entitled to counsel at the hearing
and may, at the torachmr's volition seek further representation by
the profassional Rights and Responsibilities Committee of the
wWaterloo Education Association.

CLOSED HEARING

8. Tha hearing shall b2 closad to the public unless
the teacher charged recuests an open hearing. All closed
hearings shall be held in accordance with the provisions of
Section 14.9C, Wisconsin Statutes.

9. Within ten days after the hearing, the Board of
Education shall notify the teacher in writing of their findings
and decision to continue or dismiss the teacher. No teacher
may be employ=d or dismissed except by a majority vote of full
menbarship of the Board of Education.”

6. That Complainant Knott was hired by the Respondent District
to teach home economics during the 1969~70 school year and she continuad
to teacl. hom® zconomics for the Respondent District during the 1970-71
anGd 1971-72 school years; that prior to April 2, 1971, Knott had not
racaived any adverss evaluations from Respondent Haffeman or
Raspondent Breitkrautz or their pradecessors with regard to the
guality of her teaching performancs or her performance of related
duties, but that on April 2, 1971, Complainant Knott received the
following supervisory report from Haffeman which was discussed with
her on April 6, 1971:

"Obgervations. It was noted on April 2, 1971 that you ware

ir the teachers loung2 having a cigaratte and cup of coffee
during which time you wera scheduled to supervise a study
hall. This study hall, on this particular day was held in

the Hom2 Economics Room. The teachers handbook states that
t2ach=rs should not b2 using the lounge during the time

they hava students under thelr supervision and during the

time bptwszn 8:00 - 8:15. It is understandable that a teacher
may have to leavs the room on certain occasions for certain
tasks. However, using the lounge under th2 above stated
condition is not good practica. Damage to tha Home Lconomics
room and aquipment could hav: rasulted during your abséence. It
is hoped that this report and the subsequent conversation that
follow2d can clsar up any misunderstandings about the use of
th2 lounge and your responsibilitiss to the class room or
study hall."

7. That Knott admits to th? accuracy of the supervisory report
made by Haffeman on April 2, 1971 and it is uncontested that she did.
not engage in similar conduct tharsafter.

-3
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8. That on April 26, 1971, Respondent Haffeman wrots another
suprsrvisory raport with regard to Complainant Knott which was
liscussed with her on zZpril 27, 1971 and reads as follows:

“Observations: On a tour of the building with the school
board, in which tho board khad their attention called to thes
nended structural changes of the Home Economics room in terms
of lighting, acoustics, gensral arrangement of floor plan,
painting, etc., it was also noted by board members and the
high school principal that other conditions not appropriate
to good l=zarning or teaching w=2re observed. The following
ware notad.

1. Dirty dishes in sink and on top of the counter.
Tow=1ls laying around.
Lot pads on the floor near the washer and dryer.
Pop bottles in back corner.
Half of an uneaten cup cake on counter top.
Egg cartons on top of refrigerator and on top of desk.
Pilot lights out on one stove.
Dirty oven
Sewing machines left out.

WO U Wi
.

Appraisal and Recommendations:

Part of teaching young people is the setting of a good example,
without this, proper attitudes and habits cannot be developed.
In our conversation in my office prior to this report you
indicated that there was not enough time to clean-up. This
type of work should not be done by you; it should be done by
the students who use tha facilities. Perhaps more careful
planning is noeded so that students can get their areas cleaned
bafore the period is over with or some arrangements made by
certain groups at some later time. This should be part of the
students education. Cleanliness and food preparation go hand
in hand and students should be made aware of this fact. I am
guita certain that this problem can be resolved resulting in a
more meaningful educational experience for the girls.

This report may be signed in my office."

9. That Complainant Knott, along with several other teachers who
had recsived adverse supervisory reports and representatives of the
Complainant Association met with Respondent Breitkreutz for the
purpose, inter alia of discussing what us® would be made of the
April 26, 1971 supervisory report; that Complainant Knott and the other
teachars who had rzcaivad adverse supervisory reports were advised
by Respondent Braitkreutz that the reports would be kept in their
personnal files and that if they did not hear any more with regard to
thz contents of said reports, thsy could assume that any deficiency
mentionad in the reports had bean 2liminated.

10. That Complainant Knott did not receive any further criticism
either orally or in writing regarding the things mentioned in
Respondent Haffeman's supervisory report dated April 26, 1971 or any
similar problems until January 12, 1972 on which date Complainant
Knott raceived a latter of =2ven date from Respondent Breitkreutz which
r2ad in pertinent part as follows:

“On a number of occasions this ytar I found it necessary to
visit your room primarily becaus2 reports from various
sourcas raachaed m2 concerning the gencoral conditions of

-
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your d=partment. The first raport was reca2ived just
savaral weeks after school started last fall. Onions had
baen placad in the refrigerator and had started to sprout.
The sam2 onions are still in the refrigerator on January 10,
1972, almost on2 half school yrar later, with sprouts grow-
ing from them s=ight or more inches in length and the sat-
abl> part of the onion decayed. Additional onions were
placed with the spoiled ones during this period of time.

Lt the beginning of the school ymar it was found too, that
thers were soiled towsls that ware placad in the washer and
dryzr. Additional (n2w) towzls were purchased for your use
and one or more of these towels have been added to the
soiled or dirty stock pila. If you recall, it was asked of
you to set up a washing schadule with Mr. Schoenherr or his
tow2l boys and have these towesls washed regularly each
week. This apparently has not been done as thes2 towels
have not been cleaned this year. The odor when opening the
washer and dryer is not very pleasant.

The cabinets in the kitchens have finger marks around the
handles. Thes2 sam2 conditions have been checked weekly
over this past semester and never has it been found that the
fingar marks wzre removed.

The kitchen counter tops are unclean. In one spot wax
drippings or some foreign material spilled and has run over
the edge and down the fronts of the drawers. This spill was:
first noticed a weak or so before Christmas vacation. It
still remains after a week or more of school in the new year.

The bulletin board by the door has not been changed and is
far out of dats. FHA mémbers duties for example ends with
the November 24 responsibilities. This is almost two months
ago. The calendar is last years. A new calendar for 1972
has not been displayed in the room. If it has it is not very
easily seen. The sacond bullastin board does not relate to
home economics but lends itse2lf more to a New Years Eve party.
The time i1s now approaching the middle of January.

There are a number of other direct responsibilities of the
hom2 economic teacher that have been neglected. It would be
hard to list them all in this letter and still try and make
the letter reasonable in length. If you wish to review them
with me, I will be glad to do so.

Thes2 neglected duties ware purposely not called to your
attention this year because it is known that home esconomic
teachers should have thes2 inharent qualities and to be able
to carry out thess responsibilities. The records of the
school clesarly indicats that you were reminded of these
naglected dutias last y2ar. After another one half year of
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school, short only of a few days, it is apparent that you
again failed to carry out the responsibilities of your
position.

A sufficient tima has b=en given you to correct all or most
all of the deficienciss in your department that I have made
reference to. The school has triad to help you by bringing
new lights into th? dapartment. By rearranging the room,
making it more conducive to sasier teaching and better
working conditions. But there must b2 expartise applied too,
on the part of the room teacher, to make the opperation (sic)
successful.

From the findings of last y<ar and this yrar in the way you

have dischared (sic) your position responsibilities, it will not
b2 possible for me when the time comes to recommend you to

the School Board for a tsaching position in 1972-1973

school year. If you have questions concerning this matter :
please feel free to see me at your convenisnce.

11. That thermafter and on January 17, 1972, Complainant Knott
raceived a supervisory report dated January 11, 1972 from Respondent
Haffeman which was discussed with her on January 18, 1972 and which
rzad as follows:

"OBSERVATIONS .

tudants entered the classroom and took seats at the tables. At-
tendance and the lunch count was taken. Students were then in-
formed that they would b2 starting on a unit on stain removal
next and samples would be given them. Mrs. Knott then started

a unit on washing cloth2s,; baginning with general information of
nachinas. The machine in tha room was used to show controls and
explain agitator types. Ths dryer and its features were then
shown. Following this, gensral information was presented on
washing clothes including detergents, soaps, bluing agents, sof-
t2ning agents, and equipment nseded for the entire operation.
Students were asked questions during the pressntation and they
also asked questions. During the latter part of the period, a
genrral revisw with questions being put out to students and
comments by Mrs. Knott was conducted. During the last five min-
utes students ware allowed to talk quietly.

1
:

EPPRAISALS AND RECOMMENDATICIN:

The material covered was in a seaquential manner.

Students had an opportunity to ask questions and participate in
discussion.

The mat2rial covered was of a general nature. Perhaps more
consumer type of information and tachnical information relative
to the unit may have be=sn bensficial. Perhaps a comparative

type of approach relative to mackine types and brands of cleaners
and a comparative analysis of soap products might have been help-
ful.

n time for discussion of this report has been set for 3:30 in

the Principal's office on Tuesday, January 18, 1972."

-6~
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12. 7That on January 17, 1972, Complainant Knott also received a
sescond supwrvisory report from Haffeman dated YAugust-January, 1972%
which was discussed with him on January 18, 1972 and read as follows:

"OESERVATIONS OF._ Class kelated Responsibilities TIME: Daily

This report has been written to call to your attantion certain
aiscrepencias (sic) that exist in terms of room management and general
clsanliness. This was also callad to your attention last spring

in the written report to you dated April 26, 1971. The items

of particular note to this date are as follows-

1. Towals, sheets, and cloths have been left in the washing
machine and dryer. These have been there for a period
of time. Some items w2re damp and had smelled rather
stale and musty.

2. During Christmas vacation it was noted that the refrigerator
had an oder (sic) to it when the door was opened. Upon -
further investigation a section of a quarter pound of
butter was noted uncovered and onions in the vegetable
tray were sprouted with some decomposed. It seems that the
general cleanliness of the regrigerator (sic) is something
that should have been taken care of before vacation period
began.

3. The ovens were in need of cleaning with food baked on.
Again this should have been cared for prior to vacation.

4. The teachers desk and cabinet behind the desk was quite
cluttered.

5. Some dishes had been left out.

Again, January 10, 1972, on an inspection of several areas of the
building with the superintendent, the following was noted.

1. Ovens had not yet been cleansd.

2. The tops of the burners ware in need of cleaning.

3. Dishes had been left in the sink.

4. Empty bags had besn left on top of the counter.

Som2 areas under the sinks were in need of cleaning.

A portion of one quarter of a pound of butter was left in an

uncovered dish and a one pound package was left with the

wrapper peeled back.

7. The desk top and counter was quite cluttered.

8., Measuring cups with water in them were found on the floor
and on top of a sewing machine. Irons were on the floor
and the ironing boards weare left out.

. Money in the amount of $52.55 was found in a metal con-
tainer in the lower right hand desk drawer. On on2 oc-
casion prior to this date, during a day of illness, it
was necessary to look in thaese desk drawers for material
for the substitute teacher, and money was noted in the
desk drawer. This was called to your attention and it
has also besan mentioned at faculty meetings that money
should not be left in desk drawers. This is also contrary
to school board policy numbesr 3550 which clearly spells
this out. Monies should be turned into the office to be
kept in the safe overnight or to be deposited by the office
secretary. Until the recent change in board policy, the
safe was not to contain any more than $10.00 and has now
been increased to a maximum of $75.00. Management of money
and getting it to the proper place is your responsibility.

No. 10946-a
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As indicated in the April 26, 1971 report, part of teachiang young
pzople is the setting of an axample; this is especially true in
the home ~conomics arma. hLow =2lsz will students learn the cor-
ract ma2thods and tochniques. It was also indicated that part

of the l2arning that takes place is directing students to per-
form claan up work atc.; howsver, tha tpachmr, sarving as the
professional, must sa2t the tons if this is to be accomplished.

During the summer months room improvements in terms of llghtlng,
some Da71t1ng, and r2location of furniture was done to improve
the appearance of the room. An area has bsen established as a
dressing area. Drappery material needed to be hung to provide
privacy. To this date there is no evidence that this is baing
done. The iritiative to arhancz th2 room and to make it more
conducive to the subject is again a responsibility of the teacher
iavolved.

kelative to lesson plans, it is found that they appear to be
rather hastely dons and not very complete. It is rather dif-
icult to tell what is be2ing taught at times. Lasson plannlng
and curriculum development is necessary if programs are going
to banefit the student. Two preparation periods have been
allowad during this semester to give additional time for plan-
ning and upgrading thes program. It is questionable if this
tim> has been used wisely. In this day of accountability, it
is the teacher's responsibility to promote and upgrade their
program and to continually avaluate it.

From the observations noted thus far and based upon the working
agreenent batwaen the Waterloo Education Association and the
School Board of Waterloo Joint School District No. 1, paragraph
4 under teachsr e@valuation, non-renewal and dismissal, it be-
com?s my responsibility to inform you that a recommendation for
non-renawal of the next ysar's contract is being considered.

This report may b2 discussed in the principal's office on Tues-
day January 18, 1972 at 3:30."

13. That on January 18, 1972, Complainant Knott filed a grievance
(grievance No. 1) alleging Respondent Breitkreutz's letter dated
January 12, 1972 constituted a violation of paragraph 3 of the collective
bargaining agrasment s~t out above; that Complainant Knott along with
sevaral representatives of the Respondent Association discussed said
grievance with Breitkreutz on January 28, 1972 and that during the course
of the discussion of said griavance Breitkreutz showad Knott a copy of
his letter of January 18, 1972 and asked her if she would be willing to
sign it acknowledging tbat she had received same and that although there
is a dispute as to whether Knott indicated that she would, she did not
sign said letter during the course of the discussion.

14. That on January 31, 1972, Knott filed a second grievance
(grisvanca No. 2) alleging that Respondent Breitkreutz had violated
paragraph 4 of the coll=ctive bargalnlng agreement set out above by
failing to hold a comf@rnrce with her regarding the contents of his
letter within two weeks; that on the same day Complainant Knott
filed a third grlfvance (grievance No. 3) alleging that Respondent Haffeman
had violated paragraphs 1 and 3 of the collective bargaining agreement
s2t out above by failing to discuss the matter contained in his
reports dated January 11, 1972 and August-January, 1972 in a timely
and constructive manner; that on the same day Breitkreutz notified
Complainant Knott by lettar that he considered her failure to meet
with him for the purposs of discussing the contents of his January

~8-
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12, 1972 letter within two weeks after receipt of that letter

and her allegod refusal to sign that letter constituted a

violation of paragraph 4 of the coll2ctive bargaining agreement

snt out above, and indicating his intent to attach the lettar to
his lettzr of January 12, 1972 and fila it for "reference purposss".

15. That sometime on or aftar January 31, 1972 and before
Fapbruary 7, 1972 Complainant Knott and representatives of the
Complainant iAssociation discuss2d grimvances nos. 2 and 3 with
Breitkreutz; that because the Complainants were dissatisfied with

hor results of that discussion, arrangements were made to present
and discuss grievances nos. 1, 2 and 3 with the Respondent Board

on Fabruary 7, 1972; that said grievances were presented to the
Board on Iebruary 7, 1971, but that th~ Respondent Board postponed
the discussion of said grievances until February 14, 1972 in order
that it might prepare for the discussion; that on February 14,

1972 the Respondent Board discuss=d grievances nos. 1, 2 and 3 with
Complainant Knott and represontatives of the Complainant Association
and admitta2d that thers might have been some "technical violations"
of the collactive bargaining agrasment but insisted that Complainant
Knott was an unsatisfactory teaclker; that during the course of the
discussion, it was disclosad that cartain members of the Respondent
Board wore aware of verbal complaints regarding the home economics
program which had nevar been brought to Knott's attention; that the
Respondent Board has not provided a formal written response denying
griovances nos. 1, 2 and 3, but it has at all times refused to grant
the relisf roquestad.

l6. That on February 29, 1972, Respondent Breitkreutz notified
Complairant knott by letter that th2 Respondent Board was considering
the non-renswal of her teaching contract for the 1972-73 school year
wirich letter read in pertinent part as follows:

'Thes Waterloo School Board at the February 28, 1972 monthly
neeting reviewad your case by evaluating your past work as
a home ~conomics teacher. From the examined reports and
the tsstimony provided during the two scheduled hearings
raquestad by you thare was positiva evidence that you have
unsatisfactorily discharged your classroom and teaching
responsibilities. Also, there was evidence presented
clearly indicating that you have violated school board
policy.

Because of the above findings the Waterloo School Board voted
to consider non-renawal of your teaching contract for the
1972-1973 school y=ar. The final decision by the Board will
be made at a later date. You may, if you wish, request
another hearing. The Board will be glad to grant this re-
guest rolative to Wisconmsin Statute 118.22 and the Workin
Conditions Agresment with the Waterloo Education Association.

Enclosures: Reports of January 11, 1972; December 17, 1970;
April 2, 1971; April 26, 1971; January 12, 1972;
January 31, 1972, carry deficiencies relative to
to examined reports cited in first paragraph of
this letter.”

-9
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17. That on arck 2, 1972, Complainant Knott submitted a written
r2gurst that she be provided with a “private conference" with tha
Board of LEducation in accordancs with the provisions of Section
118.22 of tb= Wisconsin Statutes; that on Friday March 10, 1972,
Raspond=nt Lraitkrautz advisad Complainant Knott that her requested
"hearing” with ths Board had been s»t for Monday, March 13, at
8:45 P.ii.; that on ionday, March 13, 1972, Knott appsared bafors the
Resvonaant 3card with h=r attorney and reprasontatives of the
Complainant Association, that immediately prior to the meating
m@spondnnt Bralitkrautz adviszd Complainant Knott that, in his opinion,
the right to "Couns»1l" referred to in paragraph 7 of ths collective
bargaining agreement did not includs representation by an attorney
but avan so Complainant Knott was allownd to appear with her attorney
before the Board; that at tha outsest of tha hearing, Raymond Anderson,
Prasident of the Respondent Board stated that the Board was reluctant
to procead since it was not represanted by counsel; that Complainant
Knott's attorney advis~d the Respondent Board that it was the Complainant's
position that the Respondnnt Board had lost the lawful authority to
non~ranew Complairant Knott's teaching contract for the 1972-73 school
year for a number of rrasons which he 2numeratsd; that no witnessas
testificd and no evidencs was adducsd by either side at said hearing
which lasted less than 1/2 hour: that on Tuesday, larch 14, 1972,
Raspond=ant Braitkrmutz advissd Knott by letter that the Respondent
Board had voted not to renew har teaching contract for the 1972-73
school year which letter read in pertinent part as follows:

"Tha School Board of the Waterloo Community Schools at
its monthly meeting, March 13, 1972, reviswad the
documant2d matnrial covarad at your hearings. After
considering all the facts, the Board, in full attend-
anca, votad unanimously not to offer you a teaching
contract for the 1972 - 1973 school yqar.

Should you hava any questions regarding this action,
pleasz fo=l fr2e to come to ths administrative office
for a corference.

Based on the above and forsgoiang Findings of Fact, the LExaminer
enters the following

COWCLUSIONS OF LAW

1. That the provisions containad in paragraphs 1 through §
of the collactive bargaining agresement are anot in coanflict with or
prohibited by tha provisions of Saction 118.22 of the Wisconsin
Statutes and are valid and enforceable bafore the Wisconsin Employment
Relations Commission pursuant to its powers to anforce the provisions
of collactivs bargaining agrasments voluntarily entered into between
labor organizations and municipal employers pursuant to the provisions of
the Municipal Employment Relations Act.

2. That the Respondent Board, by utilizing and acting on the
sup@rvisory report of its Agant, Respondent Haffeman, which was dated
"August-Janpuary 1972" and was bas®d primarily on evaluations of
ilartha Knott's performance which ware made mors than two weeks prior
to the conferance which was held thareon, has violated the provisions
of paragraphk 4 of thm collective bargaining agresment and committ2d a
prohibited practices within the meaning of Section 111.70(3)(a)5 of the

-10-
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Wisconsin Statutes; that the Respondent Board, by utilizing and

acting on the superv1sory report of its Agent, Respondent Breitkreutz,
which was contained in his letter dated January 12, 1972 and was based
primarily on evaluations of lartha Knott's performance which were made
more than two weeks prior to any conference which could have possibly
bean scheduled thereon, has violated tha provisions of paragraph 4

of the collactive bargalnlng agreement and committed a prohibited
practicea within the meaning of Section 111.70(3)(a)5 of the Wisconsin
Statutes; that the Respondent Board, by utilizing and acting on the
evaluations of its agent, Respondent Breltkreutz, which were based in
part on complaints received from persons using the home economics room,
which complalnts ware not brought to Martha Knott's attention as required
by the provisions of paragraph 3 of the collective bargaining agreement,
has violated the provisions of said paragraph and committed a prohibited
practice within the meaning of Section 111.70(3) (a)5 of the Wisconsin
Statutes; that the Respondent Board, by failing to properly notify

Martha Knott that the ra2asons for ths proposed non-renewal of her
teaching contract included verbal complaints received by individual

board members regarding the home economics program and comments contained
in a North Central Association evaluation of the home economics program,
and by failing to specify same violated the provisions of paragraphs

3 and 5 of th2 collective bargaining agreement and committed a prohlbltea
practice within the meaning of Section 111.70(3) (a)5 of the Wisconsin
Statutes; that the Respondent Board, by notifying Martha Knott on March 10,
1972, that the hearing on the proposed non-renewal of her individual
teaching contract was scheduled for the evening of iarch 13, 1973,
pursuvant to her request of March 2, 1973, has violated the provisions
of paragraph 6 of the collective bargalnlng agreement and committed a
prohibited practice within the neaning of Section 111.70(3){a)(5) of
the Wisconsin Statutes; that the Respondent Board, by its failure to
conduct a hearing as contemplated by paragraph 6 of the collective
bargaining agrezement b=fore acting on the proposed non-renewal of
Martha Knott's individual teaching contract, has violated the pro-
visions of the collective bargaining agreement and committed a
prohibited practice within the meaning of Section 111.70(3)(a)5 of the
Wisconsin Statutes.

Based on the above and foregoing Findings of Fact and Conclusions
of Law, the Examiner enters the following

ORDERS

That the Board of Education of Waterloo Joint School District
No. 1, its officers and agents shall immediately take the following
action which the Examiner finds will effectuate the policies of
the Municipal Employment Relations Act:

l. Expunge from the employment record of Martha Knott the
supervisory report of Respondent Haffeman dated "August-January 1972",
the letter written by Respondent Breitkreutz dated January 12, 1972,
and any and all written references to those documents or to actions
taken by it on the basis of matters contained in those documents including
Breitkreutz's letter indicating its decision not to renew Martha Knott's
individual teaching contract for the 1972-73 school year.

2. Offer rartha Knott full and complete reinstatement to her
former position as a home economics teacher for the 1973-74 school
year at a salary equal to that which she would have been entitled had
she taught during the 1972-73 school year; restore to Martha Knott
all rights and benefits lost by her due to its failure to renew her

-11-
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Ladiviwual traching contract tor th~ 1972--73 school ysar; and

make jfartha Knott whol.2 by paying her an amount of money equal to
that whicl: she would have sarn=2d if she hau been offered a position
teaching home scopomics during thxe 1971-72 school year less any
amount of monay she earned or received that sh2 otherwis2 would not
have sarnad or rec=zived i1f she haa b=2n offered a position teaching
home smconomics for the 1972-73 school yeaar.

. . . e O~ :
Datad at Madison, Wisconsin, tn1s€j+ day of August, 1973.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

o ) Denage MOl il

Gaorge R." Fleischli, Examiner
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WATERLOC JOIwT SCHOOL DISTRICT NO. 1, ET AL, I, Decision No. 10946-A

MEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS

The Complainants contend that the Respondents have violated the
collective bargaining agreement in a number of respects with regard
to the 2valuation procedure and the procedure followed in non-renewing
the teacring contract of mMartha Knott for the 1972-73 school year.
In addition, the Complainants contend that the decision itself was
not bas=d on "good cause" within the meaning of paragraph 1 of the
collective bargaining agreement. The Respondents contend that under
Sac. 118.22 of the Wisconsin Statutes 1/ it has the power to refuse
to renew the individual teaching contract of a teacher regardless of
the provisions of the collective bargaining agreement. With regard
to the alleged violations of the agreement, the Respondents contend

1/ "118.22 Renewal of teacher contracts. (1)
In this section:

(a) 'Teacher' means any person who holds a teacher's cert-
ificate or license issu2d by the state superintendent or a class-
ification status under the board of vocational, technical and adult
education and whose legal employment requires such certificate,
license or classification status, but does not include part-time
tzachers or teachers employed by any board of school directors in
a city of the lst class.

(b) 'Board' means a school board, vocational, technical and
adult education district board, board of control of a cooperative
@ducational service agency or county handicapped children's education
board, but does not include any board of school directors in a city
of the 1lst class.

(2) On or before March 15 of the school year during which a
teacher holds a contract, the board by which the teacher is
employed or an employe at the direction of the board shall give the
teacher written notice of renewal or refusal to renew his contract
for the ensuing school year. If no such notice is given on or
before March 15, the contract then in force shall continue for
the ensuing school year. A teacher who receives a notice of renewal
of contract for the ensuing school year, or a teacher who does not
receive a notice of renewal or refusal to renew his contract for
the 2nsuing school year on or before March 15, shall accept or
reject in writing such contract not later than the following April
15. UNo teacher may be employed or dismissed except by a majority
vote of the full membership of the board. Nothing in this section
prevents the modification or termination of a contract by mutual
agreement of tha teacher and the board. No such board may enter
into a contract of employment with a teacher for any period of time
as to which the teacher is then under a contract of employment with
another board.

(3) At least 15 days prior to giving written notice of
refusal to renew a teacher's contract for the ensuing school
year, the employing board shall inform the teacher by preliminary
notice in writing that the board is considering nonrenewal of the
teacher's contract and that, if the teacher files a request therefor
with the board within 5 days after receiving the preliminary notice,
the teacher has ths right to a private conference with the board
prior to being given written notice of refusal to renew his contract."
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that any violations of the procedural requirements of the agreement
ware sither inadvertent or necessitated by statutory requirements
and that all such violations were of a "technical" nature and do

not require reinstatement as a remedy. In addition, the Respondents
argue that the "good cause" provisions of paragraph 1 were not
intended to apply to cases involving the non-renewal of a teacher's
individual contract pursuant to Se@c. 118.22 of the Wisconsin
Statutes but were only intended to apply to cases where a teacher is
terminated during the term of an individual teaching contract already
entered into pursuant to that statute. In the alternative, the
Respondents contend that there was in fact "good cause" for the non-
renswal of Knott even if the provisions of paragraph 1 are found

to apply to her situation.

The Respondents' contention that none of the provisions in
quastion are valid or enforceable to the extent that they limit the
powar of the Board under Sec. 118.22 raises a threshold issue that

ought to be answered before any of the provisions are interpreted or
applied.

Effect of Sec. 118.22

In their brief, which was filed on May 14, 1973, the Respondents
relisd on the decision of the Wisconsin Supreme Court in the case
of Richards vs. Board of Education, Jt. School Dist. No. 1, City of
Shaboygan 2/ to support their coantention that the provisions of
Sac. 118.22 empowar the Respondent Board to non-renaw Knott's teaching
contract without regard to the provisions of the collective bargaining
agreement. After thea briefing period agreed to had =xpired, the
Supr2me Court issued a per curium order denying a motion for re-hearing
in the Rkichards case which withdrew certain language contained in the
Richards case as originally published and substituted certain other
Tanguage therefor. 3/ The language withdrawn was the language which
was relied upon by the Respondents in their brief. Consequently, the
bExaminer extended to both parties the opportunity to file written
statements with regard to their position on the applicability of the
Richards decision to the facts in this case.

In the Examiner's view, the Richards case, as modified, does
not stand for the proposition that provisions contained in collective
bargaining agreements negotiated pursuant to the Municipal Employment
kelations Act which place limitations on the power of a school board
to non-renew the teaching contract of a teacher are somehow not binding
on the school board in question. In its Order denying a rehearing, the
Supreme Court recognized that "a grievance procedure established by a
collective bargaining agreement and relating to dismissals falls within the
embrace of 'wages, hours and conditions of employment', and the
conditions of such agreement are binding on the parties". 4/ The
Supreme Court cited as authority for this proposition the case of
Local 1226 v. Rhinelander, 5/ and reaffirmed the rule in that case
which had been drawn into gquestion by the language which appeared in
the original Richards decision. Because the collective bargaining

2/ 58 Wis. 2nd 444 (1973).

3/ Richards v. Board of Education, Jt. School Dist. No. 1, City of

Sheboygan, 59 Wis. 2d (19737
4/  Ibid.

5/ 35 Wis. 24 209 (1967). )
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agreement in the Richards case in the Court's view, oanly covered a
"removal from employment", it was not necessary for the Court to

reach the question of whether the failure to renew a co-~curricular
assignment could be made subject to the grievance procedure under

the terms of a collective bargaining agreement.

The provisions of the collective bargaining agreement in this
case which are relied upon by the Complainants are of two types,
procedural and substantive. The procedural requirements of the
collective bargaining agreement deal with the manner in which
evaluations of a teacher's performance will be made and the pro-
cedures to be followed in the event of a proposed non-renewal. The
substantive provision of the collective bargaining agreement
is contained in paragraph 1 which provides that in order to
"dismiss, remove or discharge" a teacher, the Board must have
"good cause" as set out in that paragraph.

The procedural provisions were drafted in a way that recognizes
the power of the Board to non-renew a teacher pursuant to Sec.
118.22 of the Wisconsin Statutes but at the same time provides
certain protections with regard to the fairness of the evaluation and
non-renewal process leading up to the exercise of that power. 1In
essence these requirements set out an obligation on the part of the
Respondents to provide a teacher with advance warning of alleged
deficiencies thereby giving the teacher an opportunity to rebut
or correct any alleged deficiencies and establishing the teacher's
right to treat the conference guaranteed by Sec. 118.22(3) as a
formal hearing at which the teacher may be represented by counsel and
produce and confront evidence. With regard to these procedural
requirements, it is difficult for the Examiner to see how such
requirements could be considered in conflict with Sec. 118.22 of the
Wisconsin Statutes, since the provisions are drafted in a way that
is consistent with but in addition to the minimum requirements
established therein.

The procedure under which evaluations are made to recommend
the non-renewal of a teacher has an obvious impact on the status
of the teacher in question and would appear to come within the
phrase "wages, hours and conditions of employment" as that phrase
is utilized in Sec. 111.70(1) (d) of the Wisconsin Statutes. 53/
Similarly, the procedure followed in hearings to consider the appro-
priateness of the decision to terminate employment by non-renewal
have understandably been the source of serious labor disputes in
the teaching profession because of the impact such procedures have
on job security in light of the practice of issuing annual contracts
in that profession.

The substantive requirement of the contract which allegedly
requires that the Board have "good cause" in order to non-renew a
teacher is akin to the "just cause" provision found in the labor
agreement in the Rhinelander case and likewise represents an effort
to obtain job security in the face of the unrestricted power on a
municipal employer's part to terminate employment for reasons other
than those prohibited by law. To the extent that the parties may
have intended that provision to apply to noan-renewals, it would
appear to be equally valid.

55/ The Commission has not yet had occasion to rule on the question

" of whether provisions of the type herein issued are "mandatory”
subjects of bargaining. However, unless these provisions are
found to be contrary to law, they would appear to be enforceable
as "permissive" subjects even if it is found that there was no
duty to bargain on such subjects. In fact, the agreement herein
appears to have been entered into bafore Sec. 111.70 was amanded
to impose a duty to bargain on Municipal Employers and all legal
subjects were in effect, "permissive" subjects.

-15
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tbe respondants attempt to distinguish betwzen those provisions
of a collective bargaining agre=ment which tend to restrict a municipal
employer's power to terminate employment by discharge and those
provisions which tend to limit a school board's right to terminate
employment by refusing to offer an employe a new individual 2mployment
contract when his old contract has expired. Certainly, the former
provisions would be valid under thz Rhinelander case even though
municipal employers have unlimited power to terminate employment
for any reasons not prohibited by law in the absence of such
provisions. Although the Examiner racognizes that part of the legislative
purpose in establishing the requirement for annual teacher contracts is
to giva school boards the right to make an annual review of teaching
performance, thare would appsar to b2 no reason why a school district
could not negotiate provisions pursuant to the MERA (Municipal Employment
Razlations Act) providing procedural and substantive safeqguards
against the arbitrary exercise of that power so long as those
provisions are not in conflict with ths provisions contained in
Sec. 1138.22 of the Wiscomsin Statutess. Certainly a contractual pro-
vision which-~in effect abolished individual teaching contracts
or set up a procedure which was incompatible with the procedures set
out in Sec. 118.22 would not be valid. However, it is hard for the
Examiner to understand how provisions, which wzre designed merely to
provida suck safeguards while at the same time recognizing the
Board's authority to make annual reviews and doterminations regarding
renewal in accordance with its powers under the statute, are somehow
less valid than the provisions found enforceable in the Rhinelander case.

Thea Respondents point out that the power of a school board
to refuse to issue an annual contract for reasons that it deems
sufficient is a specifically enumerated power and argues a fortiore
that the lsgislative intent must have been that that power be unaffectad
by the provisions of a collective bargaining agreement voluntarily
entered into by the Board. While it is true that the Legislature
has determined that teachers shall be employed individually on an
annual basis, the Legislature likewise determined, in subsequent
legislation, that school boards are under a duty to bargain with
teachers collectively over “wages, hours and conditions of employment".
If the ikespondents are correct in their argument, how many other areas of
legitimate cnploye concern would be totally excluded from the collective
bargaining process and left to the legislative process merely because of
a statutory enumeration of powers? The result would seem to be in
conflict with the legislative intent reflected in the Municipal Employment
Relations Act that municipal employes, like their private counterparts,
should be given the right to bargain collectively. If that duty is
read to wholly exclude subject areas where there is a statutory
enuneration of a power rather than a general grant of power, absurd
results would be obtain=d. 6/

Therefore, on the assumption that the provisions in question are
valid, they should be given the effect that the parties intended them
to have when they were agreed to. It is appropriate to consider the -
allegad procadural violations first. -

6/ E.g. see section 120.49(3) (c) which gives city school districts
B the power to "fix the compensation and prescribe the duties of all
persons employed or appointed by the school board."
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Alleged Procedural Violations

The Examiner is satisfied that the Respondents violated a number
of the provisions of the collective bargaining agreement, in the :
evaluation process that lead up to the proposal to non-renew the teaching
contract of HMartha Knott and the procedure followad in making the final
determination to non-rsznew her contract, and that most of those violations
ware avoidabla, and were of a substantial rather than a "technical®
nature.

In the Spring of the 1970-71 school year, the parties agreed to
include certain procedural requirements in the collective bargaining
agreement to be follow~d in evaluating a teacher's performance and
in making the final decision to rensew or non-renew a teacher's contract.
Apparently, tihe only procedure that sxisted prior to that time, other
than the statutory procedure set out in Sec. 118.22, was found in
the provisions of Board policy. Although the record is not entirely
clear on the full extent of prior Board policy in this area, it appears
that annual, written teacher evaluations were normally prepared by the
administration bas=ed on a classroom visit, and those evaluations
woere discussed with the teacher by the evaluator who would ask the
teacher to sign the evaluation to acknowladge that the teacher had
spen the evaluation and had an opportunity to discuss its contents.

The new contractual procedurss raquired in paragraph 2 that
the principal or supervisor render at least one evaluation based on a
supervisory visit occurring before the end of the first semester
(in the case of returning tsachers), and it recognized that the
principal or supervisor could make additional supervisory visits
as deam@d nacassary. According to paragraph 4, evaluations are to be
put in writing and discussed with the teacher within two calendar weeks,
aftzr the eovaluation. That paragraphk also requires that the teacher
be given a copy of th2 report at least one day before the discussion.

It appears that only the supervisory report submitted by Haffeman on
January 17, 1973 complir~d with tho requirements of paragraph 4. That
rzport was submitted in writing within two calendar weeks after
tha visit, and Knott was givan a copy of the report one day bafore
thke date set for the discussion. So much of Haffeman's supervisory report
datad "August-January 1972" which referred to alleged deficiencies
which were observed more than two w2eks before January 17, 1973, did
not comply with the requirements of paragraph 4. Similarly, so much
of Breitkreutz's supervisory report on Knott's performance contained
in his letter of January 12, 1972, which refers to alleged deficiencies
which ware observed mors than two weeks before January 12, 1973 did
not comply with the requirements of paragraph 4.

The requirsment that evaluations be put in writing and discussed
with the teacher within two weeks is no mere “"technicality" as alleged
by the Respondents. 7/ This requirement is obviously designed to

7/ If it wers not for the staleness of its content, the mere failure

- of Breitkreutz to insure that a conference had been held before
using his lettar would have been more in the nature of a
"technical" violation in view of the fact that Knott admits that
she purposely avoided asking for a conference so as to entrap
Breitkreutz in another violation. The Examinzr does not view
the procedural requiremonts of the contract as "hurdles to be
crossed” by the Respondants or "technicalities" to be raised by
the Complainants. To the extent that it could be shown that no
praejudic2 resulted from a violation of the letter of the procadure,
that fact should be reflected in the remedy. Here the prejudicial
aspact of the violation is that Breitkreutz's letter contained
stal? and unanticipated allegations and the Respondent Board relied
on thos2 allegations to Knott's detriment.
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insure that the teachers' version of the story is heard while the

facts are still fresh and to give the t2acher an opportunity to

corract any actual deficiencies found. Here, Breitkreutz and

Haffeman admitted that the alleged deficiencies were purposely not
brought to Knott's attention becaus2 of their view of the responsibilities

of a member of the teaching profession. 8/ .

It also appears that certain varbal mplaints had been brought
to the attention of Breitkreutz by persons using the home economics
room in the evening hours; that none of these complaints were ever
put in writing as required by School Board policy; 9/ and most of

em were not called to Knott's attention as contemplated by paragraph
3. 10/ Those complaints were relied upon by Breitkreutz in his

report of January 12, 1972.

a
S

8/ See Breitkreutz's letter of January 12, 1972 and transcript at pp.

- 190-191 and 265-266. Without contesting the validity of this
opihion regarding the responsibilities of a member of the teaching
profession, it is clear that the contract requires a procadure
inconsistent with that view.

9/ "COMPLAINTS CONCERNING SCHOOL PERSONNEL

Normal procedurs for rogistering complaints shall be through
the administrative staff befors going to the School Board.
At the local school level complaints should be made first to
the teacher, then to the principal, and finally to the Sup-
erintendent.

Complaints of a general district nature should be made to
tha Superintendant’s office. If after discussing the com-
plaint at the district lavel, th» person, or parsomns, making
the complaint still do not have satisfaction, he, or thay,
should then present the complaint to the School Board.

Ho person shall present orally or discuss at any meeting of
the School Board complaints against individual employees of
the Waterloo School District until after such charges or com-
plaints shall have been presented to the School Board in
writing and signad by the person making the charge or com-
plaint. The School Board shall then have a reasonable op-
portunity to investigats the same and call for discussion.

No charges against an employ=2e of the school will be investi-
gatad by the Board unless such charges be in writing and pre-
santed to the Board."

10/ E.g. thers was som2 discussion about the complaint received
" r=2garding the shortage of towals during the night classes.
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While the Examiner is unwilling to accept the Complainant's
claim that the parties agraed to but failed to put in writing a
raquirement that under paragraph 3 complaints must be brought to
the teachers' attention within one w2ek of the occurrence or be
forgotten, it is cl=mar the purposaz of the provision in gquestion
is subverted and its terms are violated where complaints are
purposely not brought to the teachers' attention until several
months aftar the fact and after the supervisory decision has
already been made to recommend non-renewal of the teacher involved. 11/
First of all the '"chance to respond and/or rebut such complaints” was
aff2ctively lost bmcause of thn passage of time and, more importantly,
Knott was deprived of the valuable opportunity to attempt to correct
the deficiencies noted before it was too late. The unrebutted evidence
of record indicates that after Knott received the reports in
question, she made an effort to correct the alleged deficiencies.

One can only speculat2 as to whether Knott would have sufficiently
corractad those aspects of her performance which were upsetting to
the administration and the Board if the provisions of paragraphs 2,
3 and 4 had been properly followed. However, there is no question
that the failure to do so deprived her of the valuable opportunity to
do so. The Respondents point out that Knott had been advised on April
26, 1971 that the Respondents ware dissatisfied with the appearance of
her room and rely on this report as constituting sufficient warning.
The Respondents' reliance on that report is missplaced for two
reasons. First of all, the unrobutted evidence of record is to the
a2ffect that Knott was advised that if she did not hear anything further,
she could assume that the problems had been corrected. Secondly,
Knott was justified in relying on the newly established evaluation
and complaint procedures which she helped negotiate.

In addition to the above described violations, which effectively
deprived Knott of the opportunity to attempt to correct the alleged
defici=ncies of her performance, the Respondents violated certain other
provisions of the agreeus=nt dealing with her right to a hesaring before
the Board. The Respondents dzfend most of these violations as being
the rasult of its effort to comply with the provisions of Sec. 118.22 of
th2 Wisconsin Statutes. This argument is without merit because it is
clear that the Respond=nts could have complied with the requirements of
the contract without violating ths provisions of that statute.

The Respondent Board did not notify Knott until February 29, 1972 that
she was being considersd for “non-renewal". Although Knott was not
literally givan an “outline of the specific reasons” the Examiner
is satisfied that she was adequately apprised of those adverse comments
which were contained in some of the attached evaluations. However,
to th~ extent that the Respondent Board also considered certain other
matters, (i.e., complaints which had b2en made directly to School
Board mombers and comments contained in the North Central Association
a@valuation of the home aconomics program) whichk were not mentioned at
all in the attached exhibits, it violated the provisions of paragraph
5. The impact of this violation is not mitigated by the fact that
the existanc® of verbal complaints was mentioned during the meeting
with the Board on Fabruary 14, 1972, since Knott was never advised
of the specifics of the complaints.

1l/ Altnough Breitkrautz stated in his letter of January 12, 1972
that "it will not be possible for me when the time comes to
recommend you to the School Board for a teaching position in the
1972-1973 school year"” the bExaminer is unable to grasp any
real distinction between this negative statement and a positive
recommendation of non-renewal.

-19-

No. 10946-A



by its terms, Sec. 118.22 doas not give a teacher a right to a
formal hoaring at which she may ba represented by counsel and call
witnesses to testify on her own bzhalf. The statute merely establishes
a teacher's right to a “private conference" with the Board. The
Commission has previously held that any teacher requesting a private
conferance with the School Board pursuant to the teacher's right under
Sec. 118.22 may simultaneously exarcisé her right to be represented at
such conferenc2 by a representative of her own choosing pursuant to
the teacher's rights set out in Sec. 111.70(2) and Sec. 111.70(4)(a)1l -
of the .unicipal Employment Relations Act. 12/ Paragraphs 5 through 9
of the collactive bargaining agreement herein set out certain additional
rights which ware apparently intended to be exercised simultaneously with
the rights guaranteed by Seecs. 118.22, 111.70(2) and 111.70(4) (d)1l of
the Wisconsin Statutes. For example, paragraph 6 provides that the
teacher has a right to call witnesses and give testimony. In addition
paragraph 6 provides that the hearing shall be held not less than
twenty days nor more than thirty days after the request is made.

In this instance, the hearing was set for a date eleven days
after the request. 13/ Wotification of the time and place for the
hearing was not given until March 10, which was the Friday before
the School Board's lMonday night meating.. The fact that Knott was
able to retain Counsel in the intervening three days and appeared
at the hearing with Counsel does not, of itself, constitute a waiver
of her right to insist on that amount of time for preparation
providad in paragraph 6. In fact one of tha ssveral arguments
advancad by th#® Complainant's counsel at the hearing was that
the violation of the time limits saet out in paragraph 6 deprived the
Complainants of an adequata tims to prepare their case. Even accepting
the respondant's argument that Knott could have retained Counsel and
bagun to prepara Ler cas® as early as February 29, 1972 when she was
first advis2d of the Board's proposal to non-renew h2r contract, she
was deprivad of th= full amount of time to prepare her case which was
guaranteed to her by paragraph 6 of the agreement.

It will not do to argua, as th2 Respondents do, that it had to
scheduls the hearing on short notice in order to make its final decision

12/ Wwhiteahall School District (10268-Aa, 10268-B) 10/71; Crandon Jt.
~ School District No. I (10271-A, 10271-C) 1l0/71.

13/ The Respondsnts point out that Knott's request, which she draftad
"~ hersalf, only makes reference to a privats conference under Sec.
118.22 oven though the Board's latter makes reference to her

rights under the "Working Conditions Agresment” and Sec. 118.22.

However, the contractual right and statutory rights were, by
agreement, intended to be axarcised simultaneously and in the
context of the Board's letter, Knott's request was sufficient
to put the Board on noticas that she intended to exercise her
rights under the agreement as well. There must have been no
misunderstanding on the Board's part since they did not ask for
a clarification of her intention and advised her that her
"hearing" was set for March 13, 1972.
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on the question of non-renewal before March 15, 1972 as required by
Sec. 118.22 of the Wisconsin Statutes. The Board was aware or should
have been aware of its obligations under the agreement and could

have given notice of its intent to non-renew more than twenty-five days
prior to March 15, 1972, thereby leaving sufficient time for Knott

to request a hearing as late as the fifth day after receipt of the
notice and still have time to schedule a hearing not less than twenty
days later.

While the violation of the time period set out in paragraph 6
is of a more "technical" nature than those discussed above, that
violation was compounded by the failure of the Board to conduct
a hearing as contemplated by the agreement. From the description,
given by those who participated in the “hearing", it appears that the
Board, which expressed its concern at the outset that Knott was
represented by an attorney while it was not, became understandably
upset when Knott's attorney advised them that they "could not act"
on the proposed non-renewal because of certain alleged violations of
the Constitution and the agreement. One Board member asked if it
was necessary to listen to "all of this" and suggested that it
should all be submitted in writing. No effort was made by the
Board to determine if the Complainants would agree to adjourn the
hearing until such time as the Board could secure the presence of
its attorney or otherwise prepare itself to conduct the hearing.

While the Board's reaction to the presentation of Knott's
attorney is understandable under the circumstances, it is not excus-
able under the requirements of the collective bargaining agreement.
Paragraphs 6 and 7 contemplate a hearing on proper notice at which
counsel may be present and witnesses called. What transpired, because
of the Board's failure to give proper notice and arrange for the
presence of counsel or otherwise make preparations to conduct a hearing
amounted to little more than a "special appearance" by Knott for the
purpose of objecting to any further proceeding on the proposal to non-
renew. No evidence was adduced and no witnesses were called or cross-
examined by either side and no arguments were put forth on behalf
of the Board. Knott did not receive a hearing of the type contemplated
by paragraphs 6 and 7 for reasons that are attributable to the
Respondent's failure to follow the agreed-to procedure.

Alleged Lack of Good Cause

While it is true that the record discloses a number of deficiencies
in Knott's performance of certain duties related to her teaching of
home economics which were referred in the several written evaluations
of her work and that evidence was not totally rebutted in the record
made herein, the Examiner does not deem it necessary or appropriate
to reach the question of whether those deficiencies were sufficient
to constitute "good cause" within the meaning of paragraph 1. 14/

14/ Consequently, it is also unnecessary to decide the issue raised
by the Respondents of whether paragraph 1 was intended to apply
to non-renewals as well as dismissals. Although one might expect
that such a distinction, if intended, would be clearly set out in
the collective bargaining agreement, the language employed in this
agreement is ambiguous. The use of the expression "non-renewal"
in paragraph 5 and 6 would support the Respondent's position if
it were not for the use of the word "dismiss" found in paragraph
9. No bargaining history was introduced to attempt to clarify
the questionm.
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The various procedural violations of the agreement were of such a
prejudicial nature that the appropriate remedy would be reinstatement
even if it were found that the Board would have had "good cause"
absent those violations. The only possible way to attempt to remedy
those violations at this point in time is to require that the
Respondents reinstate Martha Knott and give her an opportunity, under
the established evaluation procedure, to attempt to perform her
teaching and related duties in a manner that is acceptable to the
Respondents.

Dated at Madison, Wisconsin, thisiga"day of August, 1973.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

) Dennaye M 5y c

George R. Fleischli, Examiner
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