
STATE OF VISCONSI~~J 

BEFORE THE WISCONSIN EMPJJOYVCNT RELATIONS COM!:IISSION 

--------------------- 

: 
HAROLD VAI-INKE, : 

Connlainant, 

vs . 

LOUIS ALLIS COFVANY, 

Case III 
No. 15639 Cc-1428 
Decision No. 11017-A 

: 
Rez-cndent. : 

: 
- .-. - - - - - - - - - - - - - - - - - - - 

ORDER OF DISXSSAL ..--__----.---_-.- ._-_ ., _ _ 

A complaint of lmfair labor practices having been filed with 
the Wisconsin Emplovment Relations Commission by Harold ,?4ahnke, on 
Yav 16, 1972, wherein it alleged that Louis Allis Companv had 
committed unfair labor nractices within the meanino of Sections 
111.06(l)(f) and (9) of the Wisconsin Statutes; and the Commission 
havinc aqnointed the undersigned as Examiner to make and issue 
Findings of Fact,, Conclusions of J,aw and Orders in the matter; and 
hearinq havinn been opened in the matter on June 19, 1972: and durincr 
s?id hearing the Respondent havinq moved for the dismissal of the 
co?i;nlaint on the basis that the Complainant had failed, both by 
his complaint and by his statements of what he intended to prove at 
the hearina, to state a cause of action within the meaninc of the 
above-specified unfair labor practices; and the aforesaid'hearing 
havincr been adjourned for the purpose of filing briefs and obtainincr 
a ruling on said notion to dismiss: and the Examiner having consideied 
the evidence and the arguments of Counsel, 

“!fY J , THEREFORE, it is 

ORDERED - -,--I 

That the complaint in the above entitled matter be, and the same 
.herehv is , dismissed. 

Dated at Madison, Wisconsin, this 26th day of July, 1972. 

XSCONSIN EMPLOYMENT RELATIONS COMMISSION 

Bv - ---,---. .. 

No. 11017-A 

-. - 



- 

IIAROLD ~~AlI:JKE . _ 
III-' Decision IJo. 11017-A 

MT:! 1ORANDUPl ACCOMPANYINc .--_-. - --.- - l~-_..-..--.l-----__. 
ORDER OF DIS?'IISSFL .-_-- --. _-_---. -- 

The complaint alleges that the Respondent's discharge of the 
Complainant durina August, 1971, on the basis o,f excessive absenteeism 
was in violation of a collective bargaining agreement and therefore 
in violation of Section 111.06(l)(f) of the Wisconsin Employment 
Peace Act. At the hearing on the matter, Respondent moved for dis- 
missal of the complaint. The following facts are admitted for the 
purposes of considering said motion. 

The Complainant was a member of a collective bargaining unit 
represented blr a labor organization and covered by a collective bar- 
qaininc acrrecment which included a multi-step grievance procedure 
culminating in final and binding arbitration, which was in effect 
at all times material herein. Following his discharge, the Com- 
plainant's barclaining representative disputed the discharge throughout 
the grievance procedure up to the final and binding arbitration stage. 
It then determined not to pursue the grievance to that procedure 
based upon a decision bv the labor organization that it was not 
financially feasible to do so. 

Accordincr to the statements of Counsel for the Complainant at 
the hearing, these financial considerations by the labor organization 
were the major motivating factor in reaching the Union's determination 
not to seek arbitration, and the Union's motive should not be char- 
acterized as bad faith. 
Union's 

Neither did the Complainant allege that the 
financial self-analysis was to any extent tainted by improper 

motives. 1/ - 

The Complainant apparently recognizes that in invoking Section 
111.06(l)(f), Wisconsin Statutes, by alleging that the discharge in 
question violated the collective bargaining agreement by which the 
Complainant was covered, he must meet the tests of'the substantive 
law fashion& under Section 301 of the Federal Labor Management Relations 
Act. p!ore particularly, this allegation comes within the doctrine of 
the Unite<1 States Supreme Court decision in Vaca vs. Sipes (386, U.S., 
171, 64 LRW:! 2369, 1967. - -._.-- ---em>. ---. 

According to that doctrine, when an employe believing that his 
richts under a collective bargaining agreement have been violated 

--.----_-_.-I- --_-_ ______ 

A.1 The duty of fair representation is breached when a Union is 
arbitrary, discriminatory or in bad faith. 
in his brief, 

The Complainant, 
for the first time argues that while it is 

admitted that that his bargaining agent was not in bad faith, 
he still has the right to show discrimination and arbitratiness. 
This position is rejected as untimely. 
not exist unless preceded by appropr&te 

The asserted right does 
contentions. A full 

opportunity to make such contentions was afforded by the com- 
plaint and at the hearing. (Additionally, as reflected in the 
transcript, Counsel for the Complainant did state that dis- 
crimination was not a basis of the Union's decision not to 
arbitrate.) 
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brings a breach of contract action against his employer, it is 
ncccssary that hc allege and prove not only that he attempted to 
exhaust his rcnedics under the contract grievance procedure, but 
also tllat cithcr the Ym:>loyer repudiated saiil vroceclure, or the 
e:~ployo's attc!llr,t to use the procedure was frustrated bv his union's 
breach of the c?uty for fair representation in the matter. Here, 
there is no question raised with regard to the employe's diligence 
under the contract grievance procedure or the Employer's repudiation 
of the procedure, but rather the question is: has the Complainant 
adequately raised the question of the Union's attitude in the matter? 

It is the conclusion of the Examiner that the Complainant has 
not fitted his case within the doctrine Vaca vs. es, 
the decision of the ??isconsin Suwreme Court in. 

supra, or of 

Potor Service Co. (66 LRRP! 2730, 1967), . ..-..-.. - ._-. -_-.-. I. -- - .-l. 
Union failed to prosecute the grievance to arbitration because the 
Union believed, in good faith, that to do so was not financially 
fcasi!>le. 

As stated by the United States Court of Appeals for the 5th 
Circuit in T,omax vs. Armstronc! Cork Co ___ ̂.. (75 LRRiY 2585, 2587, 1970) 
"although a. 

----.-q& ----. ----& 
union-<%aT-not arbltrarlly ignore a meritorious grievance 

or eroccss it in a perfunctory manner, an emDloyee does not have an 
absolute ricrht to have any grievance taken to arbitration, and the 
refusal of the Union to take all grievances to arbitration does not 
per se amount to a breach of the duty of fair representation." 

The same Court focused more particularly on the situation wherein 
the Union is motivated by financial considerations in Encina vs. Lama 
Boot Co. (78 LRRN 2362, 1971). In that case, "the UniKrefuGd to - -- -'-----I- --.- use its funds to finance arbitration, on the ground that the chances 
of success were slight, but nonetheless offered to request arbitration 
if nlantiff would pav the expenses." and the Court dismissed the 
complaint on the around that the plantiff's case had received, in 
the grievance procedure, all the attention to which it was entitled. 

In the instant case it is not established that the Union had 
evaluated the Co!.:elainant's "chances of success" in arbitration, or 
had offered to go'ahead at the Complainant's expense. However, 
the burden of contending that the Union had engaged in improper con- 
siderations rec!ardin<l his grievance or had refused to proceed at 
thr? Comj>lainant's expense fell upon the Complainant, ani! he failed 
to sustain that burden. Likewise the record herein dots not disclose 
w;let!lcr the Union concluded that it had no money to spend upon the 
arbitration of the CoT,Flainant's grievance, or rather that its money 
was more advantageously spent otherwise. However, if that distinction 
is material, and. the Examiner does not believe that it should be, 
ancrorzriate contentions and proof must be produced by the Complainant. .._ . 
The relevant law does not include a presumption against the Union 
in this regard that the Company must overcome. 

To hold in favor of the Complainant on the instant motion would 
be to declare that, even without any further evidence or allegation 
of an i.Tnroprietv in its motives, 
the proceeding, 

the Union that is not a party to 
and therefore must in effect be defended by the 

emplover, is guiltv of breaching the duty to provide fair representation 
SimDly by virtue of its decision regarding its finances. In other 
words, such a Union decision will be a per se violation of the Union's 
duty of fair representation. There is no precedent in the law for 
such a holdinrr. 
(tJ.S. Sun. Ct., 

It would be contrary to Ford Motor Co. vs. I-I-Iffman 
31 LRRFI 2548, 1953) in which it was held that a 
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labor organization rwst, in its exercises of discretion as to which 
of its members it will favor in utilizing its resources, be given 
"a wide range of reasonableness . . . subject always to complete 
clood faith. . .I' Lilccwiso it would not be in line with this a?ency's 
decision, affirmed 1~7 the Dane County Circuit Court in Cooper vs. WEF?J! 
( 6 8 T,RW 2 189 , 1967) in which it was llcld that a grievance over a dis- 
charge could be settled bv dropping it in exchange for employer con- 
cessions in bargaining for a new collective baqaining aqeement 
without violatin~.the duty of fair representation. In that decision 
(If:0 . 7283, 1965), which involved a crrievance procedure that did 
not end in arbitration,. the+Commission did not consider whether or 
not the Trievance in question had, or even arguably had, merit. It 
was determined, at least in effect, that the Union, because its 

' motives wore untainted, had the discretion to accept what it judged 
to provide the most advantage for the employes it represented. Thus, 
the union in Cooper elected to not resist one employe's discharge 
in order to :ains.-certain collective aqeement for the remaining 
er;lTloves. The union in the instant proceeding also may have opted 
to- conserve its resources in order to apply them to other efforts by 
which other Gains ni?ht be achieved. 

Inasmuch as breaches of the duty of fair representation subject 
unions to remedial orders, given appropriate actions, it must be 
recognized that sustaininn the complaint herein would Tean that a 
union withput funds to arbitrate could be held on that basis to be 
liable for damaces. If there are unions whose finances are in fact 
meager, their verv existence would thereby be threatened by their 
acreement to arbitrate. 
i&x;e a minimum level of 

An arbitration agreement would in effect 
"financial responsibility" for proper 

operation as a labor organization. (Of course, no such minimurn would 
result for unions where arbitration was not provided and, presumably 
such unions would.not be required to strike over meritorious grievances. 
The Cooper case, sunra, __ -La._ .-_ could be interpreted as a precursor of such -. . . A._ - 
a doctrine.) 

There simply is no basis in the law for such a limitation. 
?wlcwes have certain riahts to renresentation by labor organizations 
and while that representation gust not be unfair, it may be weak. 
That a union can provide onlv some of its constituents with arbitration 
is preferable to suqqestiny that the union should opt for doirq with- 
out arbitration because it cannot afford to arbitrate as many cases 
as the emnlover can afford to precipitate. Furthermore, such a 
suqmestion would bc completely contrary to the national labor policy 
that favors arbitration and other forms of voluntary dispute settle- 
ment. 

11s Respondent herein recognizes, there is no advantage for 
er:?plovers in the Copnlainant's position. There are sound reasons 
for e&lovers' acceptance of arbitration, notably the advantages 
of no-strike nrovisions that generally accompany them. Employers 
should he able to depend upon the finality of a union's dropping- a 
grievance, at least where there is no collusion or invidious component 
to the union's motive; and not be left in a position of awaitin<? 

.litication by individual enployes when the union can't afford to 
arbitrate. 

Where the union elects without bad faith not to arbitrate in 
order to conserve its finances, the Employer should not thereby 
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become subject to an action under Section 111.06(1)(f) when it had 
bargained to submit such disputes to arbitration. 2/ - 

T!le Complainant's reference to Section 111.06(1)(g) is based 
upon a ruling by the Department of Industry, Labor and Human 
Relations that the Complainant, contrary to the position taken in 
that proceeding by the Respondent, was not guilty of such mis- 
conduct as should affect his eligibility to receive unemployment 
compensation. 
for an employer 

Subsection (g) declares it an unfair labor practice 
"to refuse or fail to recognize or accept as con- 

clusive of any issue in any controversy as to emplovment relations 
the final determination (after appeal, if any) of any tribunal 
having comnctcnt jurisdiction of the same or whose jurisdiction 
the employer accepted", and it is apparently the Complainant's 
position that the Respondent violated (c) by not reinstating him 
in view of the findincr of no misconduct. The Respondent contends, 
on the other Iland, that the finding in the unemployment compensation 
proceeding is "irrelevant". 

The Examiner rejects the Complainant's position because inter- 
pretations of the unemployment compensation statutes are neither 
reviewable or enforceable by this agency, nor do they constitute 
rulincrs on controversies in labor relations such as are within the 
scone of the Visconsin Employment Peace Act. 

Dated at Madison, Wisconsin, this 26th day of Julv 1972. . . . I 

WISCONSIN EW?LOYI\~3NT RELATIONS COMVISSION 

BY 
Howard S. Beliman,E'~~i~~--------- 

-.- _ .._--. -- - - -.-- --... * ---I -- 

2/ - The present record indicates that the Complainant's bargaining 
agent unsuccessfully attempted in negotiating for the labor 
agreement in question to provide for arbitration through the 
':-2P.C that would be much less expensive than its present arrange- 
ment. This circumstance is regarded as of no materiality to 
this decision, but as an example of how a contrary ruling could 
detract from the parties' bargaining. 
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