STATE OF WISCONSINM

BIFORE TIHE WISCONSIN EMPLOYMINT RELATIONS COMMISSION

HAROLD MAHNKE,

Comnlainant,
: Case III
vS. : No. 15639 Ce-1428
: Decision No. 11017-A
LOUIS ALLIS COMPANY, :

Ras—cndent.

ORDER OF DISMISSAL

A complaint of mmfair labor practices having been filed with
the Wisconsin Emmlovment Relations Commission by Harold Mahnke, on
Mav 16, 1972, wherein it alleged that Louis Allis Comrpany had
commltted unfair labor nractices within the meaning of Sectlons
111.06(1) (£f) and (a) of the Wisconsin Statutes: and the Cormmission
havinco annointed the undersianed as Examiner to make and issue
Tindinas of Fact, Conclusions of Law and Orders in the matter:; and
hearing havina been onened in the matter on June 19, 1972: and durina
said hearing the Resnondent having moved for the dismissal of the
complaint on the basis that the Complainant had failed, both by
his cormplaint and by his statements of what he lntendec to nrove at
the hearino, to state a cause of action within the meanina of the
above-specified unfair labor practices; and the aforesaid hearing
havino been adjourned for the purpose of filing briefs and obtalnlnq
a ruling on said rotion to dismiss: and the Examiner having considered
the evidence and the arcuments of Counsel,

NOT, THEREFORE, it is
ORDERED

That the commnlaint in the above entitled matter be, and the same
herebv is, dismissed.

Dated at Madison, Wisconsin, this 26th day of July, 1972.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

Howard S. Bellman Examiner

No. 11017-a
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HAROLD MAINKT | :
ITT Decision Mo. 11017-A

MT;lIORANDUM ACCOMPANYINC

“ORDER OF DISMISSAL
The comnlaint alleges that the Respondent's discharge of the
Complainant durinc August, 1971, on the basis of excessive absenteeism
was in violation of a collective bargaining agreement and therefore
in vicolation of Section 111.06(1) (f) of the Wisconsin Employment
Peace Rct. At the hearing on the matter, Respondent moved for dis-
missal of the comnlaint. The following facts are admitted for the

ournoses of considerinc said motion.

The Complainant was a member of a collective bargaining unit
represented by a labor organization and covered by a collective bar-
@aininc acreement which included a multi-step grievance procedure
culminating in final and binding arbitration, which was in effect
at all times raterial herein. Following his discharce, the Com-
olainant's barcaining renresentative disputed the discharge throughout
the crievance nrocedure unp to the final and binding arbitration stage.
It then determined not to pursue the grievance to that procedure
based unon a decision by the labor organization that it was not
financiallv feasible to do so.

Accordina to the statements of Counsel for the Complainant at
the hearing, these financial considerations by the labor organization
were the major motivatinc factor in reaching the Union's determination
not to seek arbitration, and the Union's motive should not be char-
acterized as bad faith. Neither did the Complainant allece that the
Union's financial self-analysis was to any extent tainted by improper
motives. 1/

The Comnlainant apparently recognizes that in invoking Section
111.06(1) (f) , Wisconsin Statutes, by alleging that the discharge in
question violated the collective bargaining agreement by which the
Comnlainant was covered, he rust meet the tests of the substantive
law fashioned under Scection 301 of the Federal Labor Management Relations
Act. More particularly, this allegation comes within the doctrine of
the United States Supreme Court decision in Vaca vs. Sipes (386, U.S.,
171, 64 LRRM 2369, 1967.

According to that doctrine, when an employe believing that his
richts under a collective bargaining agreement have been violated

1/ The dutv of fair representation is breached when a Union is

h arbitrary, discriminatory or in bad faith. The Complainant,
in his brief, for the first time argues that while it is
admitted that that his bargaining agent was not in bad faith,
he still has the right to show discrimination and arbitratiness.
This position is rejected as untimely. The asserted right does
not exist unless preceded bv apnropriate contentions. A full
onrortunitv to make such contentions was afforded bv the com-
nlaint and at the hearina. (Additionally, as reflected in the
transcript, Counsel for the Complainant did state that dis-
crinination was not a basis of the Union's decision not to
arbitrate.)
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brings a breach of contract action against his employer, it is
necessary that he allege and prove not only that he attempted to
exhaust his remedies under the contract grievance procedure, but

also that either the ¥mnloyver repudiated said nrocedure, or the
emplove's attemnt to use the procedure was frustrated bv his union's
breach of the duty for fair representation in the matter. Here,
there is no question raised with regard to the employe's diligence
under the contract grievance procedure or the Employer's repudlatlon
of the nrocedure, but rather the question is: Has the Complainant
adequatelv raised the cquestion of the Union's attitude in the matter?

It is the conclusion of the Examiner that the Complainant has
not fitted his case within the doctrine Vaca vs. oiucb, supra, oOr of
the decision of the isconsin Supreme Court in Tully v. Fred Olson

"otor Service Co. (66 LRRM 2730, 1967), by alleaing only that the
Unlon failed to prosecute the grievance to arbitration because the
Union believed, in agood faith, that to do so was not financially
fecasible.

Ns stated by the United States Court of Appeals for the 5th
Llrculf in Tomax vs. Armstrong Cork Co. (75 LRRM 2585, 2587, 1970)
"althouch 2 union may not arbltrarlly ignore a meritorious orievance
or oroccss it in a perfunctory manner, an employee does not have an
absolute richt to have any orievance taken to arbitration, and the
refusal of the Union to take all gorievances to arbitration does not
per se amount to a breach of the duty of fair representation."

The same Court focused more particularly on the situation wherein
the Union is motivated by financial considerations in Encina vs. Lama
Boot Co. (78 LRRM 2362, 1971). In that case, "the Union refused to
use its funds to flnance arbitration, on the ground that the chances
of success were slight, but nonetheless offered to request arbitration
if nlantiff would pav the expenses." and the Court dismissed the
complaint on the cround that the plantiff's case had received, in

the ariecvance procedure, all the attention to which it was entitled.

In the instant case it is not established that the Union had
cvaluated the Cormplainant's "chances of success" in arbitration, or
had offered to qgo ahead at the Complainant's expense. However,
the burden of contending that the Union had encaced in improper con-
siderations regardin«a his grievance or had refused to proceed at
the Complainant's exnense fell upon the Complainant, and he failed
to sustain that burden. Likewise the record herein does not disclosec
wiether the Union concluded that it had no money to spend upon the
arbitration of the Cornlainant's grievance, or rather that its money
was more advantageously spent otherwise. However, if that distinction
is material, and the Lxaminer does not believe that it should be,
annropriate contentions and proof must be produced bv the Complainant.
The relevant law does not include a presumption against the Union
in this recard that the Companv must overcome.

To hold in favor of the Complainant on the instant motion would
be to declare that, even without any further evidence or allegation
of an impropriety in its motives, the Union that is not a party to
the proceeding, and therefore must in effect be defended by the

emplover, is auiltv of breachina the duty to provide fair representation

simoly by virtue of its decision regarding its finances. In other
words, such a Union decision will be a per se violation of the Union's
duty of fair representation. There is no precedent in the law for
such a holding. It would be contrary to Ford Motor Co. vs. Huffman
(U.S. Sun. Ct., 31 LRRM 2548, 1953) in which 1t was held that a
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labor organization must, in its exercises of discretion as to which

of its members it will favor in utilizing its resources, be given

"a wide rance of reasonableness . . . subject always to complete

aood faith. . ." Likewise it would not be in line with this acency's
decision, affirmecd bv the Dane County Circuit Court in Cooper vs. WERD
(68 TRRM 2189, 19G7) in which it was held that a arievance over a dis-
charge could he scttled by dropninag it in exchange for employer con-
cessions in bargaining for a new collective bargaining agreement
without violatina.the duty of fair representation. In that decision
(No. 7283, 1965), which involved a agrievance vnrocedure that did

not end in arbitration,. the.Commission did not consider whether or

not the orievance in guestion had, or even arguably had, merit. It
was determined, at least in effect, that the Union, because its
motives were untainted, had the discretion to accept what it judged

to provide the most advantage for the emploves it represented. Thus,
the union in Coorer elected to not resist one empnloyve's discharcge

in order to @ain a certain collective acreement for the rermaining
emrloves. The union in the instant proceedlng also may have opted

to conserve its resources in order to annly them to other efforts by
which other cains micht be achieved.

Inasmuch as breaches of the duty of fair representation subject
unions to remedial orders, given appronriate actions, it must be
recognized that sustaining the complaint herein would mean that a
union without funds to arbitrate could be held on that bosis to be
itiable for damaces. If there are unions whose finances are in fact
meager, their verv axistence would thereby be threatened bv their
agreement to arbitrate. An arbitration acreement would in effcct
imnose a minimum level of "financial resnonsibility" for proner
oneration as a labor organization. (Of course, no such minimunm would
result for unions where arbitration was not provided and, presumably
such unions would.not be recuired to strike over meritorious grievances.
The Cooner case, sunra, could be interpreted as a nrecursor of such

a doctrine.)

There simmly is no basis in the law for such a limitation.
Tmnloves have certain richts to remresentation by labor organizations
an¢ while that remresentation must not be unfair, it may be weak.

That a union can nrovide onlv some of its constituents with arbitration
is preferable to sugaestinc that the union should opt for doing with-
out arbitration because it cannot afford to arbitrate as many cases

as the emnlover can afford to precipitate. Furthermore, such a
sugaestion would be completely contrary to the national labor policy
that favors arbitration and other forms of voluntary dispute settle-
ment.

As Respondent herein recoqgnizes, there is no advantace for
emnlovers in the Comnlainant's position. There are sound reasons
for erplovers' accentance of arbitration, notably the advantaces
of no-strike provisions that generally accompany them. Emplovers
should bhe able to depend upon the finality of a union's drovping a
crievance, at least where there is no collusion or invidious compcnent
to the union's motive; and not be left in a position of awaitinc
‘litication by individual employes when the union can't afford to
arbitrate.

Where the union elects without bad faith not to arbitrate in
order to conserve its finances, the Employer should not thereby
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becorme subject to an action under Section 111.06(1l) (f) when it had
barcained to submit such disnutes to arbitration. 2/

The Comnlainant's reference to Section 111.06(1) (¢) is based
uron a ruline by the Department of Industry, Labor and Human
Relations that the Comrlainant, contrary to the position taken in
that proceecding by the Respondent, was not quiltv of such mis-

conduct as should affect his ellclblllty to receive unemployment

cornensation. 9nh=mﬂtlon (o) declares it an unfair labor practice

for an emplover '“to refuse or fail to recognize or acceot as con-
clusive of any issue in any controversy as to emplovment relations
the final determination (after anpeal, if any) of any tribunal
havina comnctent jurisdiction of the same or whose jurisdiction

the emnlover accented”, and it is apparently the Complainant's
nosition that the Respondent violatecd (¢) by not reinstating him

in view of the findinc of no misconduct. The Resprondent contends,
on the other hand, that the finding in the unemployment compensation
proceeding is "irrelevant”.

The Examiner rejects the Complainant's position because inter-~
pretations of the unemployment compensation statutes are neither
reviewable or enforceable by this agency, nor do they constitute
rulineos on controversies in labor relations such as are within the
scorne of the Wisconsin Emnloyment Peace Act.

Dated at Madison, Wisconsin, this 26th day of July, 1972.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

L ENTVAL -0 O

Howard S. Bellman, Examiner

2/ The present record indicates that the Complainant's bargaining

- agent unsuccessfully attempted in negotiating for the labor
agreement in guestion to provide for arbitration through the
WERC that would be much less expensive than its present arrange-
ment. This circumstance is regarded as of no materiality to
this decision, but as an example of how a contrary ruling could
detract from the narties' bargaining.
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