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urin riodvbeg ‘ g ;Juhe '”19,59 uig
roug h July, 1971 the COmplainan .was:.frequently -absent  from Wwork’ or:;
r..wgg:l} ‘and 'frequently left” work *eu-ly: -that a-po: of abun

) /unexplu.‘.ned if: the -‘record and was unexcused at- the “tiie’
xﬂ‘ JELportion fisuch’ absenteeium was ‘agicompanied by’ doctor 8 .ap:
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18- work: as;an~assémbler-and a. failiure to” pungh. out- proyorlx
t “two:warning* notiqes .dated. Augult 19 1969 and ‘September:-29,
ith allegea’ exceuive ‘absenteeism; that the: néxt warning notloa
‘1970 was-issued in:lieu of discharge 'and ‘dealt wiih “the., e
3d- failure to.porreet his excessive absenteeism. despite -
'y gs~arnd was’ “acecompanisd by a-five=-day. disciplinu'y layottxw :
6. next . two warning notices dated September 1,-1970. and dctober’ .
11970 dealt with ‘alléged.: npgligenca in ‘thé -opera; fon of a’ .hoist and: % w7,
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q’ "the hbor organization ,i"epmenting
] ~collegtive bargaining relationship”for:
ears,” and ‘collective. ba:gaining agreements: 'havezbeen 4in”

5 f.gac en™ these., part_;es during -all” these -years: and ‘these

i-agreeinents including--the. current one ‘have" eontained provisiona-—
for ‘the, resolution- of-disputes concerning- whether ‘or not provisi.ons
£-the Labor:Agreement, have:been: violdted. - These "disputes settle-v

rovisions:have: ‘sarved- ‘the" parties ‘well over the years-and -

i ‘maty- disputes-8imilar.to. the ‘oneé;now brought. by the: claimant‘nave

e baénwreaolved‘ in similar fashion' ander ' the-.collective, bargaining.- .

. ement'.m,'l'he‘ reapondent therefore,‘ ‘respectfully. urges  that the
 Vilsconsin Employment Reiations Commigsion ‘should in.its: considqxatidn
of -the . instant oomilaint. giva weight to. this “long and’ successful
‘colléctive:bargaining  relationship and-allow to. stand a- diapute‘ ” -
determiﬁat:lon arrived at themunder."_'. ’ “, - , . R

g,. course of the- heating beforb Examiner Ballman, he :

a émpted o datarmine with gredter, pnrticularity what. al].egation the
Cmnplainan was’ making ‘with~regard to the Union’s conduct’ in-7the hand.ung

£ b:l.o ~qri'évancev -:By: his, ‘counsel; ;the Complainant .maintained “that:the,

. “re‘hs {the ‘Union’ mfused to’ prooeed 'to. arbitration= vwas not; dus_to. “diu- .
c:tnination" -or -"an-invidious motive” but was dua tb “"reasons of Union ' 7 ..
financén“ - “He 'indieated -that theé Complaimant would present testimony. '™ ']

the»coat -of ‘arbitrating the. Complainant's rievance would-have been.. ", .
from $800 '=.$1,200 ‘and “that was th¢ major "cons deration:for not havingmf
this" reviewed by’ an. "arbitrator.": Also: .during the heu:ing before ‘Examiner .
el.lman, the Respondent moved - to"dismiss -the complaint on~ the’ basia ‘that’

:"gllegation of diacﬂmination ~and . "nontuegation -of. an
vverulwimprqper ‘proceeding:within the’ framework of 'tge collaective. b
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-We :da;not helie e, the United states Supreme coéurt 1ntenaed .
a peraon ‘.ux the . sition of Mahnke to be-remediless." " After.’ twenty.. S
2. years. of employment it 'is difficult to’ ‘nnderstand‘.why,“afedgzal “labor:

) policy notwithstmding, he. could be: discharqed, arguably. in. violation
of- i‘ua.wnuxaw, and then depled a remedy mersly bacause: -his” "..:'.ica;_
does’ not ‘wish.td ‘spénd” the- money . -necessary to, vindicate"his. rigm;s
Vaca, -supra’provides -that’ suit may-be brought:sybasequent to.an. ; .-
arbitrary,. *discriminatory or -bad.faith. refusal. to- arbitrata by- ‘the:
union. -Vaca also” requires “the union ‘to make.dacisions as to.the _7-
,“:‘ys‘x“ﬁ;ﬂh qh‘nu-nﬂe - I¢ 18 gubmitted: that' nunh danisim nhnu]_d
take:into account .at- leut tha‘*monetary value o£ his claim,: the ) ,,,.‘

ffact . of'the breach on.the- ‘employee and.the. likelihood ‘6f.sutcess’;

in‘ arbitration.. ‘Abgsent-such a gosd-faith datermination, :a :decision
S enok - £0 arbitrat,e baseéd -dolely. on. economic ‘considerations ‘nould be -
Li-wnarh t:ary and ‘a bteaclx ‘of ‘tha - union 8 duty of »fdr :epreaentation.

8. not: to suggest: that evary grievance miis -

‘go PG
«arbitfation, but'at- least that-the union must. in good !u.th weigh

ﬂ\e rclevant fuctox:a befaro mald.ng ‘such detezmination.
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'rho*wnac cites ‘B cina V. 'rori Lama (:o. (w D. 'l‘exaa 1970), 316
!'ed.: Supi. 239, affirme ) _ 48 Fed, 24,1264, for- the‘
Eopon.tt on ‘that’ cost of arbitrntion 13 a legitimate consideration .
to.whether -td arbitrate. - The'case: clearly stands.for-the: - _..
ropo tion:that.a-union: is" entitled “to: take' into" acoount the .. ... T
xpense: of arbitration, the raquiremantm of ‘the': collactive agreement“”
! ‘the 'highly speculative- chance: 6f prevailing. Bricina -at- page ™ .
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d”gn'‘thie ‘applicant s cont
ard:..tg that aspdct iof, the c
4 omplhinantvbeoaus ; -
oridént /maintained at the. ;ime aiid. coritinues:..
{absentéeism was" unexcused:-and unexplained
dical explenatione offered ‘'were” questionable. e
3 { Adieoloeesf that . the: Union has _for a: number of: years; %
and i q:n\mbé: ot casee reoognize the’ Rhspondent'e right under . .1,
tit Jemploye: ‘fo ~'exceseive absente em eVen 5,

¢ ; i¢: appear that there was no violation o.f. :
toufairly; represent the. Comileinent when. the Union made_ the~ judgment
rt:ha“ine:':l't:n not- .to take h':l.e gr e\rance to: arbitration. » In“the:
ite ted:states - W ‘ L P
Athiough we: aooept thea propouition that“a unlon mm’(r not-
arbitxeru ~ignore, a:/maritorious grievance-or process it’ inu
’*«p:etunoeoty £aehion, wa .40, npt aagtee ;that ,the. individuals . . -
> empldyea has-an absolute- right; to ‘have ‘his - grievance taken to -
x"ax:‘bi.t:mti.on ‘regardless -of the: provisione of-the -applicable -. .
\;.collective ba:qaining agreement.-; In L.M.R.A. sec-203(d), 29-~_
3 < 'maes 173+d) 0 Congress’ declaxed that’ 'Final adjnetment
thod agreed upon_by. the.parties. themselves: is ", . . thHe .= .
dooizable ‘mathod - toraaetj-.lemént ‘'of grievance disputes *erieinq over
“the- agplioation ‘or interpretation of an esisting collective -
2’bargaining agteement. W ‘In.providing for, a grievance and - . : - -
arbitration procedure ; -which, gives the.union discretion fo euper-
visae- thef ‘grieVvance: machi.nery and’ to-invoke arbitration) the employer R
and -the, \mion inoont:emp].at:o .that each will endeavor in“good faith . .- .
y o aeetle -grievances ghort of:arbitration.  Through this:settle- ' .-~
< ment p:ooeee, frivolous; grievances are ended prior to-the.most. -,
:{me conenm:l.ng ‘8tep’in.the grievance procedure: Morx
‘are’. assured that: similar _compla nts will-be -4,
and’ major_problem -areas -in . the- :Lnterpretntion £-the ..
rgaining contract-can 'be:igolated’and- porhep :
the.settlément process. ‘futthers the-iftexest’
ifigent: and as:doauthor’ of. the bargaining’agreams
e»omploYeee ‘in* the.'éanforcemént L. that agreemeant ;-
Unde Lei:b: Agreoment, 69 ‘Ha .

th
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1t 13 the*heu‘fﬁg 3
'pn:t torforget: !act.ﬂwhioh were,zdemhgin
th ptanbie .19,71»




: 3Id

¥
N

xanineryaodsinot:
azoie; himnmloymt

1 ‘ %‘ P
o ?ﬁﬁnbtﬁ;ﬁbush
W, tra
th\_" ’ﬁ'ibxiﬂve:&advin’

La3cwnT expensd >

d
5'}£uﬁ“do a
1s: .gis% '?‘
dg i
1.4::

N“dﬁt‘f«is‘ Iy gggl‘“’. iw

ﬁffb.&’déu- ?

-

Wthvmce*bqyona,, ’
.EOLL Ltae lgrﬂ.d“ﬂ

di.
;‘dto:q i

L]

oEid




