SUATE OF WTSCONSTIN CIRCUIT COURT DANE COUNTY

TAROLD TTATINKE,
Plaintiff, DIRECTIONS FOR JUDGMENT

vS.

STATE OF WISCONSIN EMPLOYMENT
RELATIONS COMMISSINN and LOUIS

ALLIS COMPANY
’ Decision No. 11017

Defendants. Case No. 137-398

This case comes before this court for review of the action of the
Yisconsin Employment Relations Commission (WERC) dismissing plaintiff-
"ahnke's complaint. Mahnke has alleged that he was unlawfully dis-
charged by his employer, in violation of a collectlve bargalning
aoreement.

The employer has stated that Mahnke's dismissal was for
excessive absences. The WERC did not consider the question, since it
determined that Mahnke had falled to state a cause of action under
Vaca v. Sines, 386 U.S. 171 (1964). The issue at present 1s whether
this determination was correct.

We find Vaca v. Sipes (supra) establishes that Mahnke may have
a cause of action for unlawful dismissal even where a union has failed

to nursue the rrievance procedures through the final stage of arbitration.

The failure of the union to demand arbiltration is a defense to the
employer. The plaintiff is required to show that the union's fallure
to act was wroneful, after the defense has been presented, rather than
In the initial comvlaint.

In Vaca v. Sipes, Justice White, speaklng for the majority,
stated:

"However, because these contractual remedles have
been devised and are often controlled by the unlon and the
employer, they may well prove unsatisfactory or unworkable
for the individual grievant. The problem then 1s to
determine under what circumstances the individual employee
may obtain judlclal review of hils breach-of-contract claim
despite his fallure to secure rellef through the contractual
remedlial orocedures . . . .

"We think that another sltuation when the employee
may seek judicial enforcement of his contractual rights
arises 1f, as 1s true here, the unlon has sole power
under the contract to lnvoke the hicher stages of the
erievance procedure, and 1f, as 1s alleged here, the
employee-vlaintiff has been prevented from exhausting
his contractual remedies by the union's wrongful refusal
to vrocess the grievance. It 1is true that the employer
in such a situation may have done nothing to prevent
exhaustion of the excluslve contractual remedies to whilch
he asreed 1n the collective barepaining agreement. But
the employer has committed a wrongful discharge in breach
of that arreement, a breach which could be remedied through
the grievance process to the employee-plalntiff's beneflit
were 1t not for the union's breach of 1lts statutory duty
of falr representatlion to the employee. To leave the
employee remediless Iin such clrcumstances would, in our

oninion, be a pfreat injustice. ¥ ¥ ¥ ¥
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"I'aop these reasons, we think the wrongfully discharged
emplovee may brine an action arainst hils employer in the
face of a defense based upon the failure to exhaust con-
tractual remedies, provided the emnloyee can prove that the
union as bargainine apgent breached 1ts duty of fair repre—
sentation in its handling of the employee's grievance."

336 U.S. at 185-6.

The decision of the WERC was based on two inferences from Vaca.
Because nlaintiff needs to overcome the employer's defense, the WERC
looked to the comonlaint and the hearings for allegations that the
union's decision was wrongful, viz., an unfalr handling of plaintiff's

erievance.

“hile it is correct that Mahnke needs to answer this defense,
we do not find that it must be pleaded as specifically as the WERC
has required.

In effect, the WERC has sustained a demurrer to the complaint,
and it 1s elementary that under such circumstances the complaint
must be liberally construed to state a cause of actlon if one can
reasonably be inferred therefrom.

Vaca v. Sines (supra) establlshes that the employer is a proper
party, and that the union need not be jolned.

From the nortions of the hearing transcript stipulated by the
parties, plaintiff has not alleged any reasons for the union's
refusal to proceed other than financial reasons. The commission
nas determined that because the union had financial reasons, 1ts
decision could not have been "arbitrary, discriminatory or in bad
faith," 1836 U.S. at 190, and that plalntiff has conceded his case.

Tt is not necessary to reach this conclusion. Filrst, we are

dublous that '"financial reasons' alone are sufficlent to negate a
wrongful refusal. Moreover, plaintiff's record of 20 years
employment, and the agreement which provided for sick leave, do

suorest circumstances which the union should also have considered.
There is no indication that the union even made a determinatlon of
nredictine the outcome, or of offering to let plaintiff assume the
costs of arbitration, as was done in Encina v. Lama Boot Co. (W.D.
Texas 1970), 316 F. Supp. 239.

The facility of asserting "financial reasons" precludes it from
beilne by itself an adequate evaluation of union behavior.

"loreover, we think the WERC 1is in a much better position than
Mahnke to obtaln information which would permit an adequate deter-
mination of whether the union has wrongfully refused to arbltrate
plaintiff's erievance. The commission should be better able to
pmet the necessary information than the court. The union apparently
has not volunteered any additional evidence to plaintiff at this
noint. ‘e think the lack of supnortive evidence precludes financial
reasons from beine a self-evident justification for refusal to act.

We therefore conclude that plaintiff has alleced a cause of
action acainst the employer, and that the complaint should not have
heen dismissed.

lhether nlaintiff can overcome the defense that he was properly
represented should be determined before the merits of his case are
reacherd.
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e do note that one argument of Mahnke 1s inappropriate. The
determination of ILHR that Mahnke was not discharged for misconduct
was for purnoses of unemployment comnensation benefits. This ruling
does not imnly that the conduct was not sufficlent to warrant a
dlsmlissal.  The hearing examiner correctly indicated that the U.C.
nroceedine transcript mipght be used for impeachment purposes. 3ilnce
the employver did not contest the granting of unemployment compensation,
the transcript may be of minimal use to the employee. The fallure of
the emnloyer to contest that proceedins does not preclude him from
offerine evidence in the present case, should plaintiff succeed in
showine he is entitled to a declsion on the merits.

e therefore direct that the order of the Wisconsin Employment
Relations Commission dismissing the complaint is reversed, and the
case is remanded to the WERC for further proceedlings consistent wlth
these Directions for Judgment. Counsel for the plaintiff may prepare
an appropriate judement of remand as herein directed. A copy of the
proposed judsgment should be presented to other participating counsel
before submlssion to the court for signature.

Dated March 29, 1973.

BY THE COURT:

Richard W. Bardwell /s/
Circult Judge




