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GA<~BL\I BAY ti~PLc)YLUS LOCAL 1672i3, 
AE'SCU, AFL-CIO, 

Complainant, 

vs. 

CI'I'Y OF C;KUL\J BAY, JOIN? SCIiOOL 
UIS'l'AKC'1' 140. 1, EUGENE SLAIXY, 
L>OnALL, 'I'IL&BWS, 'I110PlAS imN0 HOBERT I 
SluAK'I' , r/llG . u. c . ANtiUS, HARRY 
uINS , A*IAG . JOHi ZBIBELL, and tiLk?lW 
L. c;VJUi5, as nwmbc.rs of the Boarci of 
Nucation of Joint School district 
i\10. 1, 
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Case XVI 
No. 15566 MP-132 
Decision Wo. 11021-A 

Kespondents. 

------------I------ 

Appearances: _. . . . Lawton br cates, Attorneys at Law, 'by tilr. John C. Carlson, 
appearing on behalf of the Complainant. - 

r,ir . drvin L. hoe ke - 
on behaif of +k' 

City Attorney, Green Bay, appearing 
e Besyondents. 

FIlUIl\lc;S OE' FAC'I', CUNCLLJSIOL~S Ok‘ LAW AND Ol~i)bli -- 

'MC above named Complainant haviny on April 26, 1972, filed a 
complaint with the Wisconsin timployment Relations Commission wherein 
it alleged that the above named Kespondents had committed certain ,, 
prohibited practices within the meaning of the launicipal Employment 
fielations Act; and hearing in the matter having been conducted on 
Oct0bti.r 9, 1972, at Green day, Wisconsin, the full Commission being 
present; and the Commission having reviewed the evidence and briefs 
of Counsel, being fully advised in the premises, makes and issues 
the following Findings of Fact, Conclusions of Law and Order. 

FINDILJGS U? FACT 

1. That Complainant Green Bay Employees Local 1672u, AE'SCML, 
AFL-CIO, hereinafter referred to as AE'SClU, is a labor organization 
representing employes for the purposes of collective bargaining and 
has it offices at tireen Bay, Wisconsin; and that James W. fiiller, 
a resident of Green Bay, Wisconsin, at all times material herein, 
as been a representative of AFSClU. 

2. That the Respondents, City of tireen Bay, Joint School District 
LEO. 1 anu the members of its Board of hducation, Uugene Sladky, ljonald 
'Lilkens, ‘I’homas Beno, Robert Stuart, Ivlrs. I). C. Angus, Harry Bins, 
lulrs . John Zeibell, and Glenn E. Evjue, hereinafter referred to as the 
School Board, has its offices at 100 &orth Jefferson Street, Green 
dayI Wisconsin, and that it operates, controls and maintains elementary 
anu secondary schools in the City of Green Bay and the Towns of Allouez, 
tiellevue, i)ePere, Baton, Green day, Bumboldt and Scott. 
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3. 
certified 

That since October 10, 1968, APSCPlE has been, and is, the 
collective bargaining representative of all custodial and 

maintenance employes in the employ of the School board; and in said 
relationship, dt all times material herein, the School board and 
Al%CI\iI; wore parties to a collcctivo bargaining agreement, effective 
from January 1, 1971 to Uecember 31, 1971 covering the wages, hours 
and conditions of employment of said employes, which agreement con- 
tained, among its provisions the following material herein: 

All grievances which may arise shall be processed in 
the following manner: 

step 1. The aggrieved employee shall present the 
grievance orally to his steward. The steward 
and/or the aggrieved shall attempt to resolve 
the grievance with the immediate supervisor, 
who may call higher level supervisors into 
the discussion. If it is not resolved at this 
level, the grievance shall be processed as 
outlined in Step 2. 

step 2. The grievance shall be presented in writing to 
the department heaci and if not resolved within 
five (5) working days at this level, the 
i)irector of Building and Grounds shall note 
his statement on the grievance form and it shall 
be processed as outlined in Step 3. 

Step 3. The grievance shall be presented in writing 
to the Superintendent of Schools, and if not 
resolved within five (5) working days at this 
level the Superintendent shall note his state- 
ment on the grievance form and it shall be pro- 
cessed as outlined in Step 4. 

step 4. The grievance shall be presented by letter to 
the board of Lducation Ldcgotiations Committee. 
If it is not resolved at this level within 
ten (10) days, it shall be presented to an 
Arbitration Board as in Step 5. 

e 
Step 5. Within five (5) days of completion of Step 4, 

the grievance shall be submitted to arbitration. 
An Arbitration Board shall be composed of three 
disinterested members. The employer and the 
union involved shall each select one member 
of the Arbitration Board and the two members 
so selected shall then select a third member, 
who shall act as chairman. Should the two 
members selected be unable to agree on the 
selection of the third member, then the 
selection of the third member shall be left 
to the Wisconsin Employment Helations 
Commission. The board of Arbitration, after 
heariny both siaes of the controversy, shall 
hand down their decision in writing within 
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ten (10) days of their last meeting to both 
parties to this Agreement, and if approved 
by not less than two (2) members thereof, 
such decision shall be final and binding on 
both parties to this agreement. 

'The Board of Arbitration shall have no power to 
ada to or subtract from or modify any terms of this 
Agrer?ment. 

'I'hc employer shall bear the expense of its members 
on the uoard of Arbitration and the aggrieved employee 
or the aggrieved employee's union shall bear the 
expense of his member on the board of Arbitration. Yhe 
costs , if any, of a third member of such board, shall 
'be divided equally between the employer and the other 
party to the dispute. 

GlilJi!llaL: Any employee may process his grievance as 
above outlined, but the Union shall have the right 
to be present and act in support of its position in the 
matter of the grievance. 

iiny employee shall have the right of the presence 
of a steward when his work performance or conduct or 
other matter affecting his status as an employee are 
subject of ciiscussion for the record. 

The Union shall determine the composition of the 
Grievance Committee of the Union. Such committee 
shali not exceed four (4) employees. 

II 
. . . 

4. 'hat on iiovember 12, 1971, the School board terminated the 
active appointment of a number of custoaial and maintenance employes; 
that on tiovember 19, 1971 rliller filed a single written grievance with 
respect to such lay offs with the School Board Negotiations Committee, 
wherein lie alleged that the Scnool tioard, in contracting out certain 
custodial work, violated Articles I, IV and VII A/ of the collective 
bargaining agreement existing between the parties, and in said griev- 
ance IbLller requested that the laid off employes be reinstated and 
be made whole as a result of their lay offs; and that saia grievance 
was attached to a letter sent by Miller to said Committee, wherein 
IBli.ller stated as follows: 

"Enclosed is a grievance concerning the lay-off of thirteen 
employees by the Green Bay Board of uducation. The Union 
is starting the grievance at your level of Step 4 of the 
Grievance Procedure, in an attempt to save time, however, if 
the Committee feels that the entire procedure should be 
followed I am sending copies of this communication and of 
the enclosed grievance to Nr. Olds and Mr. Dallich 2/ for 
their action. Please advise." 

1/ Saia titicles relate respectively to recognition and unit repre- 
sentation, practices and seniority. 

2/ 0lC;s is Superintendent of Schools and tiallich is the person in 
charge of custodial and maintenance employes. 
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5. That on November 26, 1971 Superintendent of Schools Olds, 
in a letter to niller, acknowledged receipt of the above noted 
grievance, ana indicated, upon the a&vice of the City Attorney, it 
was recommended that AFSC& follow the "entire grievance Procedure 
as set forth in the contract", and that Miller was requested to con- 
tact either Donald Vander Helen, the Labor iiegotiator, or the 
Superintendent "to establish our time schedule". 

6. Tnat on January 31, Hiller sent the following letter to 
thc'Schoo1 board Lqegotiations Committee, with a copy to Vander tielen: 

"Re; Grievance 1, dated Luovember 19, 1971 (Lay-Off) 

The Union having met with Mr. Olds and kr. Dallich on January 6, 
1972 to discuss the above grievance and to date not having a 
reply from them can only assume that they have denied the griev- 
ance. The union therefore is appealing their decision to Step 
4 of the Grievance Procedure. The Committee was provided a 
copy of the Grievance in my letter dated November 19, 1971. 
Please advise." 

7. That in response to tiiller's letter of January 31, 1972, 
Superintendent OlUs, on February 2, 1972, sent the following letter 
to klillcr: 

"Your request addressed to'the Negotiations Committee of the 
Boarir of Education is being answered in view of our most 
recent discussion relative to the grievance. 

The grievance is acceptable and will be accepted by the Board 
of aducation; however, it is necessary to process the griev- 
ance according to the contract and the individual grievant 
must file a grievance. 

Will you please inform me if you intend to follow through on 
this?" 

‘, 

0. On ii&arch 2, 1972, &ller, in writing, addressed the following 
reply to Superintendent Olds: 

"I am sorry about the delay in answering your letter but I 
was off due to illness for the past month and have just now 
returned to work. 

I have gone over the Agreement and can find no reference to 
having each employee file a separate grievance nor can I 
finu any language to prohibit the Union from submitting 
a grievance on behalf of all the involved employes or the 
tinion filing a grievance on behalf of the entire Local. 
I should think that this matter could be determined by the 
Arbitration Panel; tilerefore, the Union names as its member 
of the Arbitration Panel: 

Ar . George Lewis 
4646 Frey Street 
Madison, Wisconsin 53705 

Please advise me as to the Board of Education member Of 
the Panel." 
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9. That on March 28, 1972, Superintendent Olds sent the following 
letter, replying to iQ.ller's letter of lklarch 2, 1972: 

"I have reviewed the present status of the grievance with the 
City Attorney and have been advised that the terms of the 
contract must be complied with in the processing of a griev- 
ance. The City Attorney advises that you have not complied 
with the provisions of the labor agreement and, until the 
terms are complied with by the union, no further action will 
be taken by the Board of Education with respect to the griev- 
ance." 

10. That at no time material herein has Miller filed with the 
School Board individual grievances, executed by the employes who were 
laid off on iJovember 12, 1971; that the School Board, by its agent, 
has refused, and continues to refuse, to proceed to arbitration on 
the grievance filed by tiiller, as an agent o,f AFSCME, with respect 
to the termination of employment of custodial and maintenance employes 
on L\tovenlber 12, 1971; anu that, as a result, there exists a dispute 
between kLFSCi-1E anti the School Board, not only with respect to whether 
the School hoard violated the collective bargaining agreement in the 
lay-off of employes on Wovember 12, 1971, but also with respect to 
whether 13'SC~~ni has complied with the grievance procedure as set forth 
in the collective bargaining agreement existing between the parties. 

Upon the basis of the above and foregoing Findings of Fact, 
the Commission makes the following 

CONCLUSIOL'~S OF LAW 

1. 'L'nat the Respondents, City of Green bay, Joint School District 
NO. 1, anti the members of its Board of Education, Eugene Sladky, Donald 
Tilkens, Thomas Beno, Robert Stuart,.l4rs. U. C. Angus, harry tiins, 
&s . John Zeibell, and Glenn IL. Evjue, and their agents, have violated, 
and continue to violate, the terms of the collective bargaining agree- 
ment existing between the Complainant, Green Bay Employees Local 1672B, 
AX'S Lai , APL-CIO, and the Kespondent, City of Green bay Joint School 
district ;40. 1, by refusing to proceed to arbitration on the grievance 
pcrtaininy to the termination of custodial employes on ruovember 12, 
1971, with respect to the issue as to whether the Complainant, tireen 
bay mployccs Local 1672b, AFSCl~b, AFL-CIO, by its representative, 
Jiimcs vl. ,lilier, properly followed the grievance procedure in filing 
one grievance and not filing individual grievances executed by the 
individual employes involved, and by such violation, the Kespondents, 
have committed, and are committing, a prohibited practice within the 
meaning of Section 111.70(3)(a)5 of the Nunicipal Employment Relations 
Act. 

2. City of Green say, Joint School District ~430. 1, and the 
members of its board of fiducation, Eugene Sladky, Donald Yilken, 
Thomas utt.no, Robert Stuart, i1rs. D. C. Angus, ffarry Eins, L.lrs. John 
Zeibell, and Glenn E. Evjue, did not, and are not, committing any 
proi~ibitsci practices within the meaning of Section 111.70(3)(a)l of 
the ,4nG.cipal limployment kelations Act with respect to the refusal 
to proceed to arbitration on the grievance involved. 

Upon the basis of the above and foregoing Findings of Fact, Con- 
clusion of Law, the Commission makes the following 
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That the Respondents, City of Green. bay, Joint School I)istrict 
L\10 * 1 and the members of its Roard of Zuucation, Eugene Sladky, Uonalo 
Tilkens, Thomas Beno, Robert Stuart, Ms. b. C. tigus, Harry bins, 
rcs . John Xcibell, and Glenn L. Uvjue, and their agents, shall 
immeciately : 

1. Ccaso and desist from refusiny to submit the grievance filed 
by James W. 4ller, as a representative of the Complainant, 
Green Bay Employees i,ocal 1672B, AFSCIU, AFL-CIO, concerning 
the termination of custodial and maintenance employes on 
biovember 12, 1971, to arbitration for the purpose of deter- 
mining whether such single grievance is procedurally proper 
within the meahing of the collective bargaining agreement 
existing between the parties. 

2. 'I'ake the following affirmative action which the Commission 
finds will effectuate the'policies of the municipal Employ- 
ment Relations Act: 

(a) Immediately notify the Complainant, Green bay bmployees 
Local 1672b, that it is reaay to proceed to arbitration 
before the board of Arbitration, on the aforesaid griev- 
ance, in accordance with Article XVI of the collective 
bargaining agreement, with respect to the issue as to 
whether such single grievance is procedurally proper so 
as to require further arbitration to determine whether 
the termination of custodial anu maintenance employes 
on ltiovember 12, 1971 violated the collective bargaining 
agreement, and in that regard, after the Board of Arbi- 
tration is selected, pursuant to the provisions of said 
Article, to proceed to arbitration on said procedural 
issue, and further, should said board of Arbitration 
determine that said grievance is procedurally proper, 
the Respondent shall then notify the Complainant that 
it is ready to proceed to arbitration on the merits of 
the grievance before the same Board of Arbitration, if 
the parties mutually agree to said Board of Arbitration, 
or lacking such agreement, to a second Board of krbitra- 
tion, to be selected pursuant to Article XVI of the 
collective bargaining agreement. 

(0) Uotify the Wisconsin Umployment Relations Commission, in 
writing, within twenty (20) days of the receipt of a 
copy of this Graer as to what steps the Respondents have 
taken to comply herewith. 3-/ 

Given under our hands and seal at 
City of tiadison, Wisconsin, this x 
day of tiovember, 1972. 

y It is hereby deemed that the complaint alleging a violation of 
Section 111.70(3)(a)l of the i4unicipal Umployment Kelations irct 
is tiismissed. 
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In its complaint, the Union alleged that the School Board, by 
denying and refusing to proceed to arbitration on the "class" 
grievance filed by the Union with respect to the termination of 
custodial and maintenance employes on November 12, 1971, and by 
insisting that each of the employes so terminated must file an 
individual grievance, violated the terms of the collective bar- 
gaining agreement, specifically the grievance and arbitration pro- 
vision, and therefore committed a prohibited practice within the 
meaning of Section 111.70(3)(a)5 of the LYlunicipal kmployment Helations 
Act. The Union also alleges that, by such activity, the School Board 
interferreci, restrained ana coerced employes because of their con- 
certed activity and interferred with their right to effective repre- 
sentation by the Union. In its answer, the School Board denies the 
commission of any prohibited practice. 

The record discloses that the Union filed one grievance with 
respect to the termination of a number of employes who were 
terminated on the same date, apparently for the same reason. The 
School Uoara refused to proceed to arbitration on the one grievance, 
contending that the collective bargaining agreement requires that the 
individual employes involved, who were terminated, must file individual 
grievances. 

The issue as to whether a single or multiple grievances must be 
filed, in itself, constitutes a dispute arising over the interpreta- 
tion and application of the collective bargaining agreement, specif- 
ically Article XVI. It is well established by the Commission, as well 
as by the courts that where a collective bargaining agreement provides 
for final anu binding arbitration of grievances, an issue as to whether 
the party seeking arbitration has complied with the procedural steps 
set forth in the collective bargaining agreement involves a matter 
concerning the interpretation and application of the agreement and 
therefore such issue is subject to arbitration. 4-/ 

Our Supreme Court in uunphy Boat Corp. 267 Wis. 316, stated 
II 

. . .if the original dispute is arbitrable the merit of 
the defenses avail'able to the employer are to be con- 
sidered in the arbitration proceedings. If we were to hold 
otherwise, any party in a labor contract who wished to cir- 
cumvent the arbitration procedure provided in such contract 
coula come into court and assert that its position in the 
dispute was legally correct, and have the court pass upon 
the-issue instead of the arbitrators.' 

Tne 4th Circuit Court of 
Workers v. Loriliard Corp. L/ 

the U. S. Court of Appeals in Tobacco 
stated: 

4/ Wausau blotor Parts Co., (1388), 4/47; Nekoosa Paper CO., (2371), 
4/50; Uickten & ldlasch Afq. CO., (4529), 5/57. 

5/ 78 i,kkiiii:i 2237, 9/71. - 
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':Whcther a group of employes who have an identical complaint 
must each file separate grievances or whether they can instead, 
in the interest of administrative convenience choose a repre- 
sentative to file a single grievance for the entire group is 
clearly a question of grievance procedure which arises as a 
collateral issue to the substantive claim in the grievance 
and as such is a question to be decided by an aribtrator." 

Thus, it is clear to the Commission that the Board of Education 
has violated the collective bargaining agreement between it and the 
Union by not proceeding to arbitration in the matter. During the 
arbitration proceeding it may raise a procedural defense and thus 
establish an issue as to whether a single or individual grievances 
must be fileu before proceeding to determine the merits of the 
grievance or grievances. We have therefore found that the School 
hoard has conmitted a prohibited practice in that regard and have 
orucred it to arbitration. Since the record did not establish that 
the School Board's action in refusing to proceed to arbitration was 
motivated by any anti-union animus, but was rather motivated on what 
it deemed was required under the collective bargaining agreement, 
the Commission has dismissed that portion of the complaint alleging 
that the liespondents committed prohibited acts of interference, 
restraint and coercion. 

uateu at Lladison, Wisconsin, this 0 SL 
day of idovember, 1972. 
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