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. APPEAL from a judgment of the circuit court for Dane county:
WILLIAM C. SACHTJEN, Circuit Judge. Affirmed.

DAY, J. The questiomeon this appeal i{s, was it error
for the circuit court to affirm the conclusion of the Wisconsin Employment
Relations Commission that the school board committed a prohibited,labor
practice in that it “negotfaped” or "bargained" with other than the exclusive
bargaining representative of the teachers on matters subject to collective
bargaining when ir allowed a representative of a minority group of teachers
to speak at a board meeting, listened to his sfatements and received the
results of a petirion circulated by that group--all concerning matters
subject to collective bargaining--when this was'done at a regular public

. meeting of the board? . . ) e

f

-

ppellant City of Hadison Joint School District No. 8,
including the C ty of Madison, Villages of Maple Bluff and Shorewood Hills,
Towns of Madison, Blooming Grove, Fitchburg, and Burke_(hetginaiter “gchool !.
district"} operates the school system of said municipalities; the appellant
Board of Education of the district is an’ agent of the district and is
charged with the possession, care, control and management of the property
and ‘affairs of the school district.

"

The respoundent Wiscoasin Employment Relations Commission
(hereinafter "WERC") {s an administrative body charged with the responsibility
of administering statdtoty policy with respect, to both: public and private .

Madison Teachers, Incorporated (hereinafter "MTI"), intervenor
respondent, 1s a labor organization which was,at the time¢ of the events which’
-glve rise to this actioun, the exclusive majority collective bargaining

jtepresentative of the teachers of the district.




The Board of Education (board) and MTI were, for the calendar year
1971, parties to a collective bargaining agreement covering wages, hours, and
conditions of employment for all bargaining unit;personnel, which included all
teachers. The agreement terminated on December 31, 1971. Negotiations for a
Successor agreement began almost as sgon as the previous one concluded. Thus,
on January 25, 1971, MII submicted a ptoposal for a new contract to take effect
January 1, 1972. This proposal contained a "fair share” provision, a contractual
requirement that all teachers, including those not then members, pay full
union dues, {.e., their "fair share” of the costs of collective bargaining. -
. Such a provision was proposed by MTI the previous year and was ‘}
rejec:ed by the board. This fair-share provision was discussed chroughout .
the 1971 negotiations and ac all times was opposed by the board. Initially,
the board objected because such a provision was then ill There were
frequent requests by the board for MTI to defer fair sha or another year.

i~

On November 11, 1971, legislation (ch. 124, Laws of h971) becal
" effective which allowed inclusion of a fair-share provlsion in municipalfemployee
collective-bargaining agreements. This 1s now codified as sec. 111.70 (1), Stats.
and defined in sec. 111.70 (1)(h). Soon thereafter MTI submitted anothdr

fair-share proposal to conform to the new law;again it was rejected by e board. ’

. The nuxgber of unresolved issues between the par;iébxhad bee
reduced to about 13 by Novewber, 197!. Two of these were considers
overriding importance by both sides: (1) the faf{r-share, provision, and
(2) the provision for,binding arbitration of non-renewal of teacher countracts
and teacher dismissal The board had opposed both of these issues throughout
the negotiations. Houever, in late October or early November, the chairman _
of the board's negociating team indicaced, informally and unofficially, to* the
chairman of MII's negotiating team that there was 'no way" arbitration for
dismissals and non-reneuals would be accepted by the board, but there was a
"distinct possibility” the fair-share provision could be accepted. He sald two
members of the board said they would approve fair share if MTI would withdraw
ies arbitration proposal.

H

On the other hand, at the HERC hearing in this case. the chairman
of MIl's negotiatlng team testified that the unidn's ‘bargaining strategy was
to lead the board to believe thar .MTLls primary interest was in fair share when
.in fact it was in arbitration. If this strategem were successful, MTI could at,
some. point offer to “sacrifice" fair share for arbitration and celebrate the
result. e e, . [

" On November 14, 1971, Ralph Reed and Albert Holmquist, teachers
employed by the district, neither of whom were members of MTI, sent a letter
opposing the fair-share provision, which they considered a denial of freedom
of'choice, to all teachers employed by the district. The Jletter solicited
responses and 200 were received, the majority sympathetic to their position.

" A meeting of some of these teachers was scheduled for December 2, 1971. :
Fourteen teachers attended, half.of whom were MIT members. They prepared

a petirion and formulated plans for circulating it in the schools on .
December 6, 1971. The petition supported a one-year deferral of consideration
of fair share. It was intended to present the results of the petition to
‘both MIT and the board at the board's regular public meeting on the evening

of December 6, 1971. The petition was circulated 1n'the-schools,,;p non-. °
working areas on non-working time, that day and a letter, also urging defér‘al

. of -fair gshare,-was distributed to the’ teacheis of two schools, through their¥
"school mailboxes. he principals of those two schools, agents of the board,-"‘
knev of the latter ac ivity.

.




By December 6, 1971, negotiations between the board and MTI had

reached an impasse. Fqr the board's regular public meeting that evening MTI

had arranged to have plckets présent and 300-400 teachers in attendance at the

auditorium. MT1l's representative John Mathews knew in advance that

Messrs. Réed and \Holmquist intended to present the results of their petition'

and speak to the board against fair share. He encountered Mr. Holmquist and

¥r. Reed, in the auditorium before the meeting was to begin and tried to “

talk them out of presenting the petition or speaking to the board. .
\}b Soon thereafter, Mr. Mathews met a member of the board, Mr. Yekinek,

outside. He informed Mr. Yelinek of what Messrs. Reed and Holmquist intended

to do that evening and also showed him’underlined portions ofthe Board of Sch.

Directors of Milwaukee v. WERC (1969), 42 Wis. 28 637, 168 N.W, 2d 92.

Mr. Yelinek responded that he 'would take care of it."”

Mr. Mathews met Messrs. Reed and Holmquist again, soon after
talking with Mr Yelinek. He agaln tried unsuccessfully, to talk them out of
preseancting the petition and speaking to the board, telling them that the
negotiations were delicate .and urging them to refraln “or we were going to
lose the whole ball game." .

-

“' At the board meeting, a porcion of time was devoted to public
appearances. Mr. Holmquist completed a registration form stating that he
wished to speak during this period. He did.not say on this form what he
wvished to speak about. Several individuals spoke during this time and then the
president of the MII rose and spoke. At the conclusion of his remarks he
presented to the board a statement signed by 1300 to 1400 teachers, declaring
"We, the undersigned wish the parties to resume negotiations and reach
agreement as quickly as possible.”

Immediately following this speaker, Mr. Holmquist was allowed
to speak. He said . -

. .
we

My name is Albert Holmquist. 1 reside at 5626 Crestwood Place. s

1 am another teacher. I represent an informal committee of 72 teachers in 49
schools. I would like-to inform the Madison Board of Education, as 1 already
have the Madison Teachers, Incorporated. about the results of an informational:
survey regarding one of the thirteen or so items now on the conference table and

one of the main- items that will certainly be 1nc1uded in some form in the
new package.'" -

. He then read the petition: R ) - s - . LN
"'To: Hadison Board of Education, Hadison Teachets, Incorpora:ed. 7
. We the undersigned ask thatrthe fair-share proposal (ageney shop) being negotiated
by Madison Teachers, Incorporated and the Madison Board of Education be deferred
this year. .We propose the following: 1) The fair-share concept being negotiated-.
" be thoroughly studied by. an impartial committee composed of representatives from
21l .concerned groups. 2) The findings-of this study be made public.,” 3) “This ,
inpartial committee will -ballot (written) all persons affected by the contract
greement .for their opinion on the fair share proposal. 4) The results of‘

this wricten ballot be made public.'" . . S .o
.ot . . . . - - - R ST N :

"'Re feel thls‘s:udy necessary because neither the board s negotiators
wvho bave pliced entirely t00‘much‘emphasis on this one, point nor Madison - ° '
* Teachers, Inc. which .8peaks euphemistically about the "whole package'! and .

~theréfore is not, Assué’ specific. . . Neither has ptoperly addressed .the serious .
sue. of fair—sﬁare aud agency shop. He find much confusion in the propoaal_ﬁ .




For evidence, 417 teachers from the 31 schools which represents 537 of the
tatal number of these faculties of these schools ., . . who have.called in to this
hour have signed the petiticn on the first day it was taken into their schools.
Due td this confusion, we wish to take no stand on the propsal itself, but ask
only that all alternatives be presented clearly to all teachers and more
importantly to the general public to whom we are all responsible. We ask
simply for communica:ion. not confroncacion '

When he flnished, the board president asked Mr. Holmquist whéther
he intended to communicate the petitions to the board. Mr. Holmquist
replied that he did; the petitions, however, were never presented to the board. °
There was no ‘other exchange between Nr Holmquist and any member of the board.

fter the public meeting, the board went into executive session and

considered the unresolved collective-bargalning issues, $ince a negotiation
session had been scheduled for the following day, December 7, 1971. The board
adopted the followinp resolution:

"'It was moved and seconded to accept the total package as presented
including arbitration for dismissal of non-probationary teachers and not
including agency shop; if the MTI does not accept this as a total package,
the offer of arbitration {s withdrawn.'" (Emphasis the board's.)

At the next day's negotiations. the board's representatives opened
the mepting with the above-quoted resolution and said,” ...This is the deal.”
After some discussion, MI! conceded and tentalive agreement was reached. The
final agreement was signed December 14, 1971, with no falr-share provision,
but with the arbipration provision.

In January, 1972, MTI filed.a complaint with the WERC aIleging that

the board cocmitted a prohibited labor practice when 1t listened to Mr. Holmquist
at its public meetidg; this was said to !constitute prohibited negotiating with
other than the official, exclusive. éollectiVe—bargaining representative, MTI.
The board denied the charge. A hearing was held on February 28, 1972.
On September 13, 1972, WERC concluded that the board had commiCted the alleged
prohibited labor practices ﬁnd ordered the board ‘to cease and desist from the
same. ° : .

The board petitioned the Dane county circuit court for review under

_ ch. 227 Stats. MTI intervefied. On October 2, 1973, the courf-entered its --
‘written decision affirming the WERC conclusion and order. Judgment

7-

_affirming WERC and dismissing the petition for review was entered Octobet 17 147}‘2:”‘ .

.The board appeals from that judgment. . . . .

( " - The basic question on the appeal 1s, did the board commit an unfeirn_uv; )

B 1labor practice under the ‘fact sjituation outlined above? In additiom, other
. questions have been’ ralsed on issues of conscitutionality and atatutoty
. ccnstruc:iou.

- ’ . . . LY . -“ p »
e " It could be argued that as a matter of policy the board should
. hear pot only the majority union, bug any minordty union, groups or ad hoc R
commiftee representatives to thereby get a cross-section of all views and. <
ascertainwhat all employees think of the various isgues subject to collective
bargaining.- Under such an argument the board and its bargaining represencetives
-should listen to ahd exchange fdeas with all these various groups and . gactlons + .
. within a callective bargaining unit. :But that is not -how collective batgaining 18 .
to "be carried out undet our’ lau. - . AR I R

X - .o :“_ = . R ', S N ':», “’f.'
:; i - N h

. Tbis court has held . tha: the majori:y otganization 1n a garticular .
labot bargaining ‘unit,- {8 under the Municipal .Epployment Relatlons “Act (MERA) ;=
> #ec.,111.70,. Stats.; not-only.the- bargaining representative for. the, members of;

f-that majority otganization,buc 1s the éxclusive ‘bargaining. ‘representative of .
"311 .the eaployees, members or non-members, of the’ batzaining .onit.- Board:of u
Schy Directors of Milwaukee v. WERC,'supra at G45-€47. -Accord,.Board.of ' -
%;h!ﬁ- “-Edueation v, WERC. (1971), 52 Wis.-2d ‘625, 191 N.W. 24.242: _The statute. also
34- ; },étates.that it.1is a prohibited labor practice ‘for-a municipal employet to -
”refhse to batgain collectively vith this exclusive majority'representative.




SV - See. 111.70 (3) (a) 4, Stats. Furcher. {t-4g a prohibited-labor practice for the
mmicipal employer "To interfere with, restrain, or coerce municipal employes in
‘tha exercise of their rights . . .," sec. 111.70 (3) (a) 1, one of which is the
right . . . to bargain collectively through representatives of rheir own
choosing . . . ,” sec. 111.70 (2). In this’case, WERC concluded that the boa
.1n allowing Mr. Holmquist to speak in listening to his statement and his oral
presentation of the results of his petition, had committed prohibited labor
practices in violation of sec. 111.70 (3) (a) t and 4, in that it had violated
its duty ro bargain in good faith.with MTI and had interfered with the rights
of employees represented by MTI to bargain collectively through representatives of
their own choosing. - On this basis, WERC ordered, inter alia, that the board:

-4
Ia,

.

"1. -Shall iomediately cease and desist .from permictring employes, other
than representatives of Madison Teachers Inc., to appear and gpeak at meetings

of the Board of \Education, on matters subject to collective bargaining between
- -1t and Madison Teachers Inc."
M A\

The WERC decision was affirmed by : t - .
A
. The basic question here is whether or not the activities of the board
‘at fcs public meeting‘constituted bargaining. The board of education in
its brief concedes that, bargaining by a minority group of employees with the
ard is prohibited by our law. 1In/its brief the board scates:
. A . -
"It may well be because of.the public {nterest in stable labor relations
pprhissib}e to restrict the rights of a minority group or individual teacher
te negotiate with their employer. However, we submit to prevent an emplovee
from providing information to his employer orally i{s beyond the scope of
permissible restriction of the Constitutional rights of public empioyees to
speak and pétition their government." . . . .
" The Board of Education does not contest the assertion that it has an
“opligarion to bargain exclusively with the majority representative of its
employees of that a 'fair share' agreement is a matter of mandatory bargaining.” '

\ .
The United Ytates Y and Wisconstn 2/ Constitutions proteﬁk the
rights of individuals to speak and to petition their federal and*state - .°* .
governments. But {t is yell established that these freedoms are not absolute.
- . v . R

.

-

'jjJ The ‘First and Fourreenth'Amendggnts to .the ‘United States Constitution,
‘in pertisent- gare, are: =~ | td \. T e T
‘“Article I. |+ C . ot T .- .
‘Congress éhaii_make o law . . . abridging the freedom of speech-. . .-or i
“the 'right of the ‘people_peaceably to assemble, and to petition the Government -
for a redress of gtieva@seg.".. o te 1:\” Sl [ A

‘4

. ey . L

#"Artdcle xIv.., v T T Ly T
'-JQ.};_“o State shall make or enforce any 'law which ' ahall abridge the privileges '
‘or 1mmunities 0f citizens of®the United States: por shall any State deprive any
‘person of life, liberty, or property, without due proégsh of law; ‘nor deny " .
 any ‘person within its Jjurisdiction the equal prOCecgfod of the *laws." :

- .

TR

Sectiops 3'and 4: . . -, . - T S o
7Freé speech; libél. 'Section 3. Every person may freely' speak, write and- - ..

‘publish his sentiments on all subjects, being responsible for the abuse of,
'::rigﬁl.?and no laws. shall be pased :oqrestrain'o;.ab§143e.tbé'lipgxcy;of

.

2] rhe Wisconsin Coustitution provides, {in.pertifent p;it,~1n Article

he a 0 N
A - P .
/R R L e Ty o e -

S Y I A O B PR ,
ght'.t ﬁssenbleiadﬂ5petitiod.‘rSegtion 4.” The right of 'the peocple ., <
bly - to assemblé, ‘to comsult for the common ‘good . and tbﬁpetitien.t e

Trment ;. of . any department thereof, shall never-be abgidged.™.: .
el L T S R R R

PR e ‘ .




A . . - ‘. . -

b 1 - . - . . o Lot ’
To-the extent.that the WERC and circuit court decisions in thig case infringe
upon the freedom to spéak and to petition the federal and state governments, they
- are within the limits imposed on the restriction of those rights by United States
Supreme Court decisions and the decisions ofs this court. What 18 required to °*
overcome the constitutional proscriptions on abridgement of these.rights has been
varfously described as ", . . a clear and present-danger that (the speech) will ~ ™
.bring about the substantive evils that’ (the legilslature) has a right to prevent,”
Schenck v. United States €1919), 249 v.S. 47, 52, .39 Sup. Ct. 247, 63 L. Ed,
470, or ". . . graye and immediate danger to interests.which the State may
lawfully protect,” Wedt Virginia St. Brd. of Educ. v, Barnette (1943), 319 u.s.
624, 639,- 63 Sup. Ct. 1178, 87 L. Ed. 1628, Somewhat more recently the court has
refinéd this.languagé into a balancing test. . B '
"'In each case (court3) must ask whether the gravity of the "evil,'" discounted
by its improbability, justifies such invasion of free speech as is necessary
to avold the danger.'" -Dennis v. United States (1951), 341 U.S. 494, 510 1,
Sup. Ct. 857, 95 L. Ed. 1137. :

.

This question has been answered by this court and the United States

Supreme Court in the field of labor negotiations. 1in Board of Sch, Directors

of Milwaukee v. JERC, supra, this court recognized the right of the certified
majority union to exclusive negotiating rights with the employer. Accord;

Board of Educatfon v, WERC (1971), 52 Wis. 2d 625, 633, 191 N.W, 2d 242.

The principle of exclusivtc}..by definition, forbids certain individuals from
speaking certain things in cértain contexts; the First Amendment ‘rights of . _
" those persons are, to. that extent, thereby infringed. But the gravity of that -
evil was constdered outweighed by the necessity to avoid the dangers attendant upon
relative chaos in labor—managgment relations. ’ :

"The federal labor laws seek to promore industrial peace and the improvement .
of wages and working conditions by fostering a system of employee organization
and collective bargaining .". ... The collective bargaining system ag’éncohraged
by Congress and administered by the NLRB of necessity subordinates the_interests
of an'individual ewployee to the collective interests of all employees in.a .
bargaining ‘unle." vVaca v. Sipes (1967), 386 U.S. 171, 182, 87 Sup. Ct. 903, -

17 L.Ed. 2d.842;'££L,‘Medo Photo Supply Corp. v. NLRB (1944), 321 U.S. 678, 684,
64 Sup. Ct. 830, 88 L. Ed. 1007; accord, Texaco, Inc. v. N.L.R.B. (7th Cir. 1971),~
436 Fed. 24 520, S24. ) S - : :
T - " The question of whether speech in the form of bargnin%ng oy .
negdtiétinﬁ&:;t a labor agreement can be constitutionally restricted to . -.

representatqy s of the majority bargaining unit has been answered in the .. °
. affirmative. " None of the parties to this action disputes’ that. Now the . - o
. ‘question "is whether the activity herein complainted of by MII, and subsequently.. :
' proscribed by WERC, qualifies ‘dg bargaining and can, therefore, be restricted.. B
‘under the-rule of Board of Sch. Directors of MilwauKee v. WERC} supra.  In.. .
that case, Justice Hanley speaking for 'a majority of this courtdefined- - '’
. vnegotiating" as follows, p. 652i-" " .. .- e s A

e

o - . - . .

issue_turns on the i terpretation S

:ﬁfﬁﬁﬁ;téiobvlapslyhthe'HéierminQEISn'of this
given.to 'negotfating.’, . . ) - ¢ .

“'Negotiate'- is-defined-in Webster's Neﬁ.lncérnaii0qal Dicéioﬁafy»(3&‘ed.).h§:::; :

- - W e

-+ td:commpmicate or confer with another 'so as’ to arriye at. the settlement
tter:-‘meet with another 'so as to arrive-through discussion 'at"some kind’
of .agreement or compromise ‘about somefifing:” come to, terms esp.;in state matters
‘Beetings and discussions e e ML e ST

.the'_chool;board‘anq- he?majority_unio41ye;eh%q the nidst. .o
' ‘contract ;- At 9‘y§b11c“meetihgiof;opé(of1thefcgmﬁicgees of
dfrépreaen:atiyggoffthe'hinérftyguﬁ@thgqge to speak: on®




o3
e #ﬂ* o
.a matter which was a subject of negot!htions. He\uas dentéd. the right to speak.
+ WERC considergd this denial g prohihifed ptﬁecice. The éircuit court reverged
-the WERC decision and -was affirmed py this court; this court finding, in eflect, -

" that allow g the minotity_geptesencétive to speaktbn that subject would have .
constituted®prohibited negotiating or bargaining with bim. This cdurt had to
determii& the interpretation t6 be given to '"megotiatiug"” aqg_relied on the
- definition cdited above..“This court placed emphasis on thé*statutory . = .
requirement that no ftnar aétion shodld be taken.on such negotlated mattars
“until they are mage” public .and discdssed in an open publit meetigg. 4/ The
court said that such 7 . . open‘tiealing is the necessary and final step in’
the gegoriacionJ process between the schodl board._and the majority teachers’
unidn."” Board of Sch. Directors of Miluaﬁkee Y. WERC, supra, at p. 653. .
Thus,_ it seems the court considered chevsbhool board committee .meeting in that
case to be-a parc of the "negotiatiqn ‘process." With the impasse that had been *

. reached in the negocincions in':hezcasu before us With the majority unionm, ..
with, several membegs present at: :the-board meeting, with its _pickets present, - *
and Its representatives addresaThg the board on subjects of the collective bargaining.
negotiations, that meeting certainiy was ‘part of the negotiation process.

The board relies heavily on the statement made by this court dn that case,
-in which this court said:

"1f this case involved solely the giving of a position-statement at an
ordinary méecing of a public body, we would have some difficulty in labeling
the conduct 'regotiating.'" 42 Wis. 2d at p. ‘652.

What was said in the case before us goes beyond the mere giving of

a "positiom statemen: .beécause here the statement went to the very heart of the
negotiations. ) - I

- .

‘- As the trial court in this case pointed out in its analysis of the

faccs:

.

"In November. 1971, a Hr. Holmquist and a. Hr. Reed, both of whom are
teachers .employed by the school board and both of whom are not members °
:vof, MTI, drafted a letter addressed to 'Dear' Fellow Madisonian Bducator.
Such . :letter, headed 'E.C:" - 0.L.0'.G: Y., meaning 'Educator's”Choice’- *-.
Obligatory Leadetahip Or Goverance by You," -asked the addreasee ‘to 'Save-
'Freedom of -Choice' and stited that 'A Closed Shop. (agency shop) Removes
"'This ‘Freedom. !~ The bottom- portion‘uf such’ letter was in:the ‘fofm’of’ a- ballot
; _allouing the addressee to expreas- his* ‘qpposition - co"agéncy shop '~ ;
o letter wad mailed on‘yovenber 14, '1971 .to all teachers in’ the-Madison Publie
i School “aystem:by- Holmquist and”™ Reed.? Approximately ‘two” hundred teplies tof‘
»such letter were received, the mgjority.of vhich were favurable tO"theit~"

gove rhmentai ffaira and the tranaaction of governmenta1~buaiqeas.
;(1967),‘ S




Mr. Bllmquist appeard at the board meetinq held on December 6 1971,
and he was permitted to speak to the board . s ~ ’

Even though Bolmquist s statement superficially’appears to be .merely a

‘positiod statemeut, the “‘court deems from the total vircumstances that it
constituted 'negotiating.' The court in Board of School Directors, supra,
at page 653 stated:

'0On the other hatd, if the minority union representacive is permitted :o
‘influence the decision of the school board by his argument, then he is truly
"negotiating."’ -

In the case at Yar, Holmquist in fact desired to have the fair—share ptoposal
deleted from the agreenent. e W

We agree with the trial court that this was in fact negotiating and orfe need . R
only read’ the Holmquist statement to see that the "ipformation" that was being
imparted was a request that the whole fair-share issue be deferred along

wvith a ‘counter ptoposal as to how the issue should be handled “for possible
future consideration. "It also criticized MTI' a handling of the negotiations

in this respect, ’ .

* 4

- '

, . The statement’ given by Mr. Holmquist was more than a mére

statement of a position; it was an argument for it, Furthérmore, though

Mr. Holmquist was not speaking for a minority union, as in the casé of Board of -
Sch. Directors of Milwaukee; it 1s obvious he was speaking for an ad hoc gro group
vhich was opposed to including a fair-share agreemenc in any contract

being negociated at’ that time. c.

v

The board also argues that the WERC order must be invalidated
" because. 1t is vague; it fails to provide adequate guidelines for compliance with
its terms. -The WERC.order directs the board to ‘cedse and desist from permitting -
employeds, other. than the ,representatives of ‘MTI, from appearing and gpeaking
at meetings of the board on matters subject to collective bargaining. Matters '
subject to collective bargaining, as opposed to subjects reserved to management,'
are definéd as “wages, hours and conditions of employiment." Sec. 111,7p-(1)"
(d), Stats. The board argues that "conditions of'employment" is. consti
) vague and,, :hus, the order must be voided. L.
. .The bcard bouqvet has no ‘standing to raise the questi
; -hzs “conceded Ain dts brief and at oral argument. that "the-matter .
“Mr. Bolmguisf before the board was a subjlgt of collective’ bar aining; - Thua,
- vhatever the’ vagaries of the WERC.order as'it may or x
it is both & plain fact and conceded by the board chat there is no’ vagueneaa in
"that order as it affects the board's conduct here.. - ;
.even if>the :;f!rmost boundaries of (the prohibition) may be imprecise g
, :any such uncertaintd has little relevance .here,, where appellants cqnducc. L
- ~fal1ls ‘squarelp-withip the 'hard core' of the .
Broadrick v. Oklahoms (1973), 413 U.S. 601%: 60

93 -Spp. Ct.:2908, 37 L. Ed.vt
-'2d 830..Accord, Paulos v. Brefef (7th Cif,. 197 }>~5Q7 Fed..2d 1383 1387 .
1388"Driscoll v. Schnidt (W.D. His.>1973) 354 Fed. Supp.'1225 1229 e S

g:/,.‘px'osc1.'ipt:i.ou.s

’

, .

G - - -

¥
. The.lav 13 clear that "(o)ne to uhose condqtt -8’ statute clearly
applies may_ not suécessfully.challedge it.for vagueness." ’ -Parker v. Levy. . .
1974)- 417 U.S. 733, 94 Sup. Ce. 2547. S2562; 41 Ly:Ed..2d. ‘439, . The board. has-
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SR ";'be “might be quibbles about:the meaning of (certain ladguage); jbut there - RS L
: ..8re 1imftations in the English language‘with .respect to being bo h specific and” ~ o™
.- manageably brief, and it seems to us thar although the prohibiticns maymée -, - - .-
‘~'satfsfy those intent on fioding fault at any cost, thep'are set out in’terms that
the ordinary-person exercising ordinary common sense can sufficiently understand
~ and cowply with, without sacrifice to, the publit interest.”. Unired States Civil
" Servlce Comission v. Nat'l Assocy of‘letter Carriers, - AFL-CIO (1973), 413 U.5. -
1548, 517-578, 579, 93 Sup. Ct. 2880, 37 L, Ed) 2d4.796. . See glso, Weber v.. : ’
- ;Stéte, (1973), 59 Wis. 24 371, 382, 298 N.W.2d 396, )

. We conclude the order of ﬂ;e Wisconsin Employme'nt'Re"lacions
Comission of September 13, 1972, is not vague.

By the Court.—Judgment affirmed,

- _NOTICE ) .
. g This opinion is subject to -
. ' . ) further editing and L
An . T . 1974 . . P 5 .
e —3“3": erm, 197 , - . modification. The official
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-thereof. . . + 2] The United States Supreme Coutt has made ‘clear tha: -

ns a constitutlonar matter teachers may not be ".. ., . compelled to relinquish
the First Amendment rights they would otherwise eyjoy as citizens.to comment on
matters of public interest in connection with the operation of the public schools
in which they work. . . .” 3/ TIhese eonstitutional guarantees protect all
citizens,» public school teachers included, with the nature of the teaching

profession bringing ". . . the safeguards of those amendments vividly into
operation.” 4/ ,' °

We deal here with the right of a teacher’ to speak at a public
meeting of a school board on school matters--during the portion of such meeting
set aside for appearances by the general public. 5/ During such citizens-—
invited—to—present-points-of-view ‘part of the meeting, the president of the
teachers' association that_gas the sole c¢dllective bargaining agent spoke
for a fair-share proposal, 6/ and presenfed a petition or statement signed
by between thirteen and fourteen hundred teachers urging continued negotiations
and early agreement. Then an individual teagher requested permission to speak,

.without indicating what he intended to talk about. Given such permission, .
he stated that he represented ". . . an informal committee of 72 teachers in .
49 schools," urged further study of the fair-share proposal and stated he would
submit a pecition signed by teachers who favored delay for study. The school
board permitted both the association president and the committee spokesman to
speak and listened to both when they spoke.

2/ ' Wisconsin Constitution, art. 1, sec. 3, providing: "“Every person may
freely speak, write and publish his sentiments.on all subjects, being
respousible for the abuse of that right, and no laws shall be<passed to
restrain or abridge the liberty of speech or of the press. . . ." Amd,
art 1, sec.4, providing: - "The right of the people peaceably to assemble,
to ‘consult for the common good, and to petition.the government or any
department thereof, shall never be abridged.

}/ Pickering v. Board of Education (1968). 391 u.s. 563, 568, 88 Sup.'éc.
1731, 20 L.Ed. 2d 811. - -

.See: Wieman v. U degxaff (1952), 344 uy.s..183, 73 Sup. Ct. 215,

* .97 L.Ed, 216, Mr. JUSTICE FRANKFURTER in concurring opinion (page 195) ~
stating: "By limiting the power of the States to-interfere with freedBm .
of speech and freedom of inquiry and freedom of associatiaon,. the Fourteenth °
Amendment protects all persons, no patter what their calling. But, in
view of thé nature of the teacher's relation to the effective exercise
of the rights which are'gafeguarded by the B1ll of Rights and by the- .
Fourteenth Amendment, inhibition of freedom of thought. and of action - .
. upon .thought, in the case of teachers-brings the safeguarda of those -
_amendments vividly into operation.. Suck’ unwarranted inhibition upon the

- free spirit of teachers affects npt only those who, like the appellants,

‘ are immediately before the Court. . It has an unmistakable tendency to . .
»chill that ‘free play of the spirit which all teachers ought especially to -
g cultivate and practice e ete ! . ) .

L)

The meeting 1nvolved was the regular and scheduled meeting of the board )
" of. education of the city.of Madison, joint “school district-No: 8, on the
"uevening of December 6, 1971. A portion of each regular meeting of - this"
2 board is opened and devoted to ‘appearances’by thé publics permitting
concetned citizens to present their points of - viev on sqhool matters to

the board. i
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- " Thé state employment relations board-found tha€ the Madison school
. board, by-listening to the teacher who spoke after the president of the
teachers' association had concluded his- remarks, had committed a "“prohibited
practice”{a violation of sec. 111.70 (3) (1) (1) and (4), Stats. 7/ The
employment relations board ordered the school board to ", ., » immediately

R cease and desist from permitting employes, other than representatives of
. Madison Teachers Inc., tosappear and speak at meetings of the Board of -

. -~ Education, gp-matters subject to collective bargaining., . . ." ' The circuit
'“;h-;;fffﬁs—”PHSTEpsuCh order, and the majority of our court affirms.

The yfitef sees threq constitutional infirmities in the employment
relations board's order, all related to the First Amendment and the corollary’
.state constiturional guarantees as to ¥reedom,of speech and right t3~petition -
for redress of grievances,

- .

.. ' THE RIGHT TO SPEAK, When a school board sets aside a portion of its

- regular meeting as a public forum where citizens generally may state

" their -views on school matters, the invitation and the right to appear go to
all citizens, teachers included, «The school board is 3 public body. The
meetings are public meetings. Its open discussion perioda are just that--
open to the public, teachers included. The majority opinion finds the
exclusion of teachers or teacher groups, other than the one designated as-
collective bargaining agent, was here Justified and required by the State
Municipal Employment Relations Act, which provides for an exclusive bargaining

* Tepresentative for an appropriate bargaining unit. 8/ As to an individual's
right to speak at a public hearing or a-public meeting of a public body, we
would see any duties or rights derlving from the Employment Rélations Act as

- limited by rights granted by our constitutions, federal and state. -If there

ig a crunch, it {s the statuté, not the constitutional-right, ‘that must yield,

.

, ~However, in the situation before us, the writer sees no crunch or conflice,
The associ{ation or union, selected as the bargaining agent forithe;employees, ,{' S
- 18 the sole bargaining representative of the employees 1n bargaining sessions ..: !, -
.between employer and such bargaining igent. These meetings aré not public., - i

" ..-What the group, selectéd as sole bargaining agent in the election to select:.

‘such représentative, won was the right to represent the employees in the . .

- -bargaining unit in bdrgaining sessions and negotiations with the employer, =~ .-.
“What it did not wii was the right to speak, during a publié distussfon - .. = °

;wperiod,‘at;a public meeting of a public body, with-all other vqices€of.iﬁdividuali'
teachers.or groups-of teachers to be silenced, :The sghool board . here is.not. T
‘requlred to conduet public discussion periods at its meerings whilé collective - .

¢ bargaining 1s-going on. It 1s"not required, the writer':hipks;tto'heaf‘any_H'_
7’ discussion of 'stated and ‘specified topics or issues that are'invp;ved‘injshe;~

> M P ]
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‘3;1&}70 (3)(a) (1), Stats:, ‘provides that it is a prohibited prac fce:
for’a municipal employer ". .., (1)..To interfere.with, restrdin’or ‘coerce’ -

municipal employes in the exercise of ‘their rights guaranteed 'in sub, ' (2)

- - - - B . - R o N

*Sub.‘.(2)"provides that it is.a prohibited practice”. ‘... (2 [To dnitiate,’
: e, doﬁiuate_oriinteffe:é;vith'the’forq?diép.or‘édminiaFrdtion:bf;any
libot?prﬁéiployé;otéani}ationflkf.ﬁL""Sdb.i(&)jprdpides':hak;itjia.a;yg
prohibited practice ". . ._(4)..To refuse to .bargain gplléccéﬁgly,yithla
represencative of a ‘majority of 1ts employes in an-appropriate collective
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collectivt Largaining negotiations between it and the designaced collective
bargaining agent.’ But what it caanot do, much less be required to do, 1s .
to permit the representative of the employees for bargaining purposes 2d' speak °
at a public meeting while' a gag is placed over the mouths of all

hers. or other teacher group representatives. This sauce of

It is true that, as to the right of a minority-union
to dpeak at a comhittee meeting dealing wich matters involved in collective
bargaining negotxﬁcions, this court did deny the right of minority unions
to be heard*at sdch meeting. 9/ However, in that case, our court.held:

"1f this case irfrolved solely the giving of a position.statement at an ordinary
zee:ing ‘of a pu¥lic body, we would have some difficulty in labeling the conduct
'negotiating’ "{ 10/ 1In the case now before us we do have ", i . solely the
ziving of a pogdition statement at an ordinary meeting of a public body." 11/
Restrictions ag to length, relevancy or to "giving of a position’ statement"
raises no cqns&itucioual questiong. They are all implicit im an 1nvication to
appear at a public discussion at public meeting of a public board. The w:i:er
q the Milwaukgb case, as limited, However, the writer, ., . -
sees the exclusivity argaindng representation in employer-employee n*
Yrelations as not here reaching or including the right of the designated s
representative to speak at a public forum portiom of a school board meeting,
with all other teacher voices to be sfilenced. Actually, the employmgn;. "
relations board order does not deny the right of the individual teachér. to-
speak. It only denies the right of the school board to listen. But the right
to speak with no one to listen is hardly what the constitutional guarantees
envision or protect. The writer, under these circumstances, sees the right, of
the teacher to speak and the school board to listen as alike constitu:ionally
protected.
CENSORSHIP OF CONTENT. As to the brief presentation here made
by the individual teacher and spokesman for the informal teachers' committee,
tHe majority.finds it to have been ", , . more than a mere statement of a
position; it was an argument for it.” Unless a gpeaker takes a firm stand .
on both sides of, the fence, it is difficult to see where a statement of
: position would not be-for or against a proposal or proposition. Here the,
o7 teacher who spoke fdentified himsell "and then read the text of t ‘vyyecition
; _being circulated which hé stated would be Tiled vifh the board.™ The petitian -
" asked study by an impartial. committee. If this vas argumentative, it was :
only mildly so. . But the issue as to content of.what was or might be said goes
- deeper. The najority defends the employment relations bodrd against the
charge of vagueneas. It finds no vagueness in the board order as it affects
I ™. .the board's: conduct here." .That is certainly true, but, in the .:
< First Auendnent con:ext, the.question of scope or uncertainly ‘as, to fu:ure
: applicatiﬁn gpes to the chilling effect of the order upon . the’ .right ‘of free
-¢ speech. _ The. employment relations board concluded that, when a teacher hsks~
to speak to the boatd duting a public discussion period at a regulat board

“Board of School Pirectors of’ xnwaukee v, tnmc (1969) *'42 Wis. 2&

.'637,.168 R.W. 2d 92, ‘See Also: Board of Education’ 0. WERC (1971)
.52 His 2d 625 191 N.W. 2d 242 . e et el

. e

1/ -The :eacher vbose right ‘to speak 18 here challenged also stated that he B

- intended .to_present a petition: sigped by teachers .in.the schoq} system..;,

:“‘Eouever,ptbe order of-the’ employmen: relations board holds. only’ that -
permitting.the ‘teacher to- speak exceeded 'the bounds. of permissibl conduct
appayedtly ‘conceding - that sec. 111.70 {2), Stats., authorizes .and’
requites a nnnicipgl tmployet to receive a petition of emproyeqs as co




meeting, the board must inquire as to the nature of the speech, Then, if .the
topic Is a matter subject to collective bargaining, the board must refuse t
the teacher to speak. What matters are subject to collective bargaining?

statute provides that a municipal employer must bargain in good faith on.ma
of wages, hours and working conditions. 12/ As appellant suggests, certai
questions arise. Suppose the teacher wishes to speak on class size or teaclers'
aides, the establishment of summer programs, school reading projects, in-se
training, or the special treatment and handling or problem students. Are
these matters_subject to collective bargaining on which the board is res
from receiving information from teachers other than the majority repre
of its employees? Nothing in the Municipal Employment Relatlons Act siggests

natters, yet all could be covered or affected by a collective barga
agreement. It is in this.sense that the department order 1s vagde, not meaning
that it cannot be understood and applied by this school board to the facts
here, but because the difficulty of locating its outer limits will have a
chilling effect both on the right of teachers to speak and schoo} boards to T
- listen on topics, arguably relatable to bargaining, but.directly concerned with
! - the well-being of school children and the community. The prudent school board
would résolve doubts against the right of an individual teacher to speak on
margical or in-doubt topics, and that is what is meant by having a chilling
effect. The writer would hold the order, in its scope and breadth, to have
a constitutionally impermissible temperature-lowering effect on the exercise
of First Amendment rights,

JUSTIFICATION FOR INFRINGEMENT. The majority opinion sets forth the federal
and state constitutional guarantees of the rights of individuals to speak
- and to petition govermment for redress of grievances. It then concedes:
‘"There can be no doubt that the WERC and circuit court decisions in this case
infringe upon those protected freedoms.” Such infringement of a constitutional
right, the majority writes and the Wwriter " agrees, may be permitted where there
is a ". . . grave apd immediate danger to interests which the State may
lawfully protect.” ;13/ The question is whether the gravity of the dangers i
justifies the admitted infringement. %4/ 1In the case before us, the majority ,
- bolds, ,the gravity of infringing upon two rights, assured by federal .and .
o state constitutions, is . . . considered outweighed by the necessity to g A
A: avoid the dangers* atcendant upon relative chaos in labor—management relations.
; The employment.relations board was more restrained, seeing two "salutary- t
. ' putposes” served by its order—i.e,, it "stabilizes the .bargaining relations" o
: " and it serves the "unity of collective clout" which "advances the welfare of ‘ N
= . PaQlic employes?! How can either statement of the public purpose gerved-- I
- o . withstand the obvious fact that tMe danget alluded to could be entirely avoided e
7. by permitting o ¥discussion at a public appearance portion of a regular school .
board meering--by anybody—of specified topics and areas of discussion, annonvced'
" and stated in advance of the public meeting. That would avoid treating a -
w{ © - ’'public meeting of\a‘public body both as a collegtiqe bargaining session.and as. .
- an opportunity fdr ptesentation of points “of view by members of the public
with only indfvidual teachers silenced and not permitted, to speak, 'Even i¥
this individual.teacher, speaking for himself or for his informal ‘committee, .
- “were permitted to state his or their position during a public-duscuasion period.
- at a regular school board meeting, could grave danger, much less "chaos,”’be a. = -
’ likely-or reasonably preductable result? This is no "shouting Fite ina. . -

-

.

12/ Sec. 111.70 (1) (d), Stats.; provides: "'Collective bargaining' means the ) N';
© . performance of the mutual obligation of a municipal employer, through ics
. officers and ‘agents, and the representatives of its-employes, to meet "and
confer at reasonable times, in good faith, with respeét to wages, hours,
and’ conditions of employment.., .~." (Emphasis supplied )y .

13/ West Virginia State Board of !ducation v. Barnette (1963), 319 u. S. 62& )
~e 639 63 Sup. Ce. . 1178 87 L. Ed. 1628. (Quoted in majority opinion.) Lt

o ——

l4l Dennis v. United States (1951) U1 u s 491. 510 71 Sup. c:. 857 95
L.Ed. 1137, (Quoted in najority‘opinion )
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in a crowded theater” situatfon, &ny conflict between exclusivity in bargaining
and the-teachers’ rights of free speech can be here entirely avoided by advance
- listing of topics that no one may discuss during the public-invited period

of the school board meeting, The writer Sees no reason here for holding that
anyone except an-individual school teacher or minority teacher group may :
speak freely on school affalrs at a school“ board neeting. Town meeting type .
discussions at school boatd meetings are in the American tradition, but town -
meetings were open’to everyone, not everyone except aschool teachers. Freedom

of speech ". ..."11és at the foundation of a free soclety,” 15/ and ". . .

. - speech cohcerning. public affairs is more than self-expression; it is the
essence of self-government.” 16/ The writer would reverse, As to teacher
participation in a public discussion at ‘a public meeting of a public-body,

-~ the writer finds here no showing of acts present or danger threatened.that-
either requires or warrants denying this teacher and any other teacher so ,
situated, ". ., . the First.Amendment rights they would ‘otherwise enjoy as .
citizens to comment on matters of public interest in connection with the
operation of the public schools in which they work. , ., " 17/

. "1 am authorized to state that Mr. Justice Bruce F. Beilfuss and
Mr. Justice Connor T. Hansen join in-this dissent,

v -

15/ .Shelton v. Tucker (1960), 364 U.S, 479, 486, 81 Sup. Ct. 247,
S L.Ed, 2d 231, - . :

16/ Garrison v. Louisiana (1964), 379 U.s. 64, 74, 75, .85 Sup., Ct. 209,
. 13 L.EQ. 2d 125, 4 ' » .

17/ Pickering v, Board of‘Education, supra, footnote 3, at page 568.




