STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

LOCAL 122, ILiOTEL, MOTEL, RESTAURANT
EMPLOYEES AND BARTENDERS UNION,
ATL-CI0,
: Case IT
Complainant, : Ne. 1CT08 Ce-1483
: Decision No. 11774-A
vs.

SPENCER FRANKE FOOD SERVICE, INC.,
Respondent.

Appearances: .
Goldberg, Previant & Uelmen, Attorneys at Law, by Ir. Alan Ii.
Levy, for the Complainant. T
Frank & Hiller, Attorneys at Law, by IMr. M. P. Frank, for the
Respondent. T

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Complaint of unfair labor practices having been filed with the
Wisconsin Employment Relations Commission in the above-entitled matter,
and the Commission having aprointed Marshall L. Gratz, a member of its
staff, to act as an examiner and to make and issue Findings of Fact,
Conclusions of Law and Orders as provided in Sec. 111.07(5) of the
Wisconsin Emnloyment Peace Act, and a hearing on said complaint having
been held at Milwaukee, Wisconsin on June 6, 1973 kefore the Examiner,
and the Ixaminer having considered the evidence and being fully advised
in the premises, makes and issues the following Findings of TFact, Con-

clusions of Law and Order.

FINDINGS OF FACT

1. That Local 122, Hotel, liotel, Restaurant Emcloyees and
Bartenders Union, AFL-CIO, referred to herein as Complainant, is a labor
organization having offices at 723 North 3rd Street, Mllwaukee,
Wisconsin; and that Alan J. CGraskamp and Ben Barwick are authorized Lar-

gaining agents of Complainant.

2. That Spencer Frank Food Service, Inc., referred to herein as

Resvondent, is an employer having offices at 4435 VWest Fond du Lac
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Avenue, Milwaukee, Wisconsin; that Mrs. Florence Frank is President of
Respondent; and that Mr. Harley Frank is Vice President-Cecretary of
Respondent.

3. That at all times material hereto and pricr tc February 5,
1273, Cantéen Corporation operated the Cafeteria at the lLdministration
Building of the Milwaukee Board of School Directors, referred to herein
as the Cafeteria, pursuant to a service contract let through a bid pro-
curement procedure; that Canteen Corporation and Complalnant were par-
ties to a series of collective bargaining agreements covering a bargaln-
ing unit consisting of all Canteen Corporation employes employed at the
wilwaukee School Board Administration Building, the most recent of which
agrecments, referred to herein as the Canteen Agreement, had an
expressed duration of November 15, 1971 to and including November 14,
1973 and thereafter as provided therein; and that Canteen Corporation
employed approximately five employes in its operation of the Cafeteria,
which operation'invoiyed the on-site preparation and service of hot
meals primarily to the persons working in said Administration Bullding.

4. That in September, 1972, the Milwaukee Board of School
Directors put the operation of the Cafeteria up for bids by issuing a
request for tids; that said request specified the numbers of customers
and times of School oard employe eating periods but permitted bidders
to determine and describe the form of food service operation offerea
and afforded the opportunity for negotiation of the details of a service
contract between the School Board and a bidder and permitted renegotia-
tion of certain of the terms of a service contract during the term
thereof; but that said request did not give notice of the existence of
a collective bargaining agreement between Complainant and Canteen
Cornoration; and that on January 30, 1973 Resrondent entered into an
agrecement with the lMilwaukee Board of School Directors to cnerate the

Cafeteria commencins on February 5, 1973.

5. That Respondent commenced operation of the Cafeteria on
February 5, 1073, immediately upon the termination of Canteen Corpcra-
tion's operation thereof; that within two or three weelis of that date,
Respondent had set about to hire a complement of employes for the
Cafeteria, and, in doing so, offered employment to two persons who had
been employed by Canteen Corporation at the Cafeteria immediately
theretofore; of those two, one employe chose to remain in the employ of
Canteen Corvoration, and the other workea for Kespondent for a few days
and voluntarilyterminated thereafter; that in offering employment at
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the Cafeteria, Respondent established initial terms and conditions of
employment similar to those vald by it to its employes at other loca-
tions, which terms and conditions of employment were, for some employes,
hiecher, and for other employes, lower than those which were or would
have been pald under the terms of the Canteen Agreement; that Complain-
ant has not proven by a clear and satisfactory nreponderance of the evi-
dence that any former employe of Canteen Corporation was fcrced to ter-
minate employment with Respondent on account of the differences between
Respondent's initlal terms of Cafeteria emplovment and those provided in
the Canteen Agreement.

6. That Respondent has operated the Cafeteria with five émployes
except during the first two or three weeks of operations when emplores
from other of Respondent's locations assisted in start-up activitiles;
that Respondent's operation of the Cafeteria has served the same clien-
tele, utilized the same School Board eguivcment and dishes, and cperated
at the same general times as did Canteer Corvorastion, but kespondent
has prepared the food served at a separate plant and Resnondent has
utilized none of Canteen Corporation's equinment, zupplies or assets
and has had no business relationship with Canteen Corporation with
respect to the Cafeteria.

7. That Barwick and Graskamp met with IMrs. Frank on February ¢,
1973, at which time they asserted that they represented the Cafeteria
employes, demanded that Respondent honor and execute the Canteen
Agreement and left a copy thereof with Frs. Frank; and thet said demand
was the first knowlsdge Respondent had of the existence of the Canteen
Agreement or of Comrlainant's claim to represent the Cafeteria

employes.

8. That Complalnant's February 6, 1973 claim to reprecsent the
Cafeteria employes was not supported by its agents' pricr knowledge tnot
a majority of the employes then employed by kespondent at the cafeteria
had manifested a desire for represéntation by Complainant.

9. That Graskamp and Barwick met and negotiated with one or Loth
of the Franks about the Canteen Agreement on February 15, larch 7, cncc
between March 7 and March 22 and on March 22, 1%73; that during those
discussions, LRespondent's representatives never questioned the najority
status of Complainant and conducted themselves in such 2 manner as to

confer voluntary recognition uponComplainant as the representative of &

‘ -
majority of Hespondent's employes employed at tune Clafeterla.

10. ‘That on iarch 22, 1973, Graskamp andC Barwick prescnted tue

Franks with copies of the Canteen Agreement retyped wiln Lecpondent s
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name in place of Canteen's; that at that meeting, tlie Union reiterated
an earlier offer to acceot any insurance carrier designated ny the
Resrondent so long as insurance benefits remaired tre same; that the
Union further dropped its demand for a retroactive effective date and
indicated assent to the parties' agreement heing made effective on
ilarch 26, 1973, the following Monday; at that meeting it was orally
arreed that Harley Frank would determine and dcsienste the carriecr
desired by the Employer and return the conics of the retyred agreement
complete with authorized signatures on btehalf c¢f the Keswnondent.

11. That subsequent to lMarch 22, 1973, Resnondent hes refused to
acknowledge the oral agreement reached between the parties a: binding
uwpon 1t and has failed and refused to sign such ngreement in written
form.

Upon the basis of the above and forepoing Findings of Fact, the

Examiner makes the fqllowing

CONCLUSICNS OF LAV

1. That Respondent Spercer Frank lMood Service, Inc., bv ertab-
lshing terms and conditions of employment offered and raid to its
employes at the Milwaukee Board of School lirectors Administration
3uilding did not constructively discharse anv former emnloye of Canteen
Corporation at said location and did not, therehy, commit an unfair
labor practice in violation of Sec. 111.06(1)(c)1l or any other provi-
sion of the Wisconsin Employment Peace Act.

2. That Respondent Spencer Frank I'ood Service, Inc., by failing
and continuine to refuse to execute and corply with the terms of an
oral agreement entered into between said Respondent and Locel 122,
Hotel, lotel, Restaurant Employees and Bartenders Union, ATFL-CIO, the
voluntarily recognized representative of all emmloyves of said kespondent
employed at the lilwaukee Roard of School Dlrectors Administrstion
Building, has committed and is committing unfair labor practices within
the meaning of Sees. 111.06(1)(d) and (f).

3. That in view of the determination herein that Complainant Local
122, Hotel, Motel, Restaurent Employees and Bartenders Union, AFL-CIO
and PRespondent Spencer Frank Food Service, Inc. entered into an oral
agreement on March 22, 1973 in which sald parties acreed that the
agreed-uvon terms and conditions would not be retroactive, but rather
that they would take effect from and aftér March 26, 1973, the under-
lying purposes of the Wisconsin Employment Peace Afct would not be served
bv further adjudication of Complainant's additional allegations: 1)
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Resnondent Spencer Frank Food Service, Inc. unlawfully refused to

submit to arbitration the question of what provisions, if any, of the
collective bargalning agreement in existence between Canteen Corpora-
tion and Complainant on February 4, 1973 are enforceable as crainst
Respondent as an alleged successor to Canteen Corporation and 2) that
Respondent violated its duty to bargain collectively by unilaterally
establishing, for the period February 5, 1973 through lLarch 25, 1973,
terms and conditions of employment for its emploves at the rilwaukee
Board of School Directors Administration Building which terms and condi-
tions differed from those enjoyed by employes of Canteen Cornoration

employed at said location immediately prior to February 5, 1973.

Upon the basis of the above and foregoing lindiangs of Fact and
Conclusions of Law, the Examiner makes the following

ORDLR

IT IS ORDERED tihat Fespondent Spencer Frank I'ood Service, Inc.,
its partners, officers and agents shall immediately:

1. Cease and desist from refusing to execute the terms and conci-
tions of employment agreed upon between itself and Local 122, Hotel,
Motel, Restaurant Employees and Bartenders Union, AFL-CIO on Iiarch 22,
1973, and thereby cease and desist from refusing to barrain collectively
with sald labor organization.

2. Cease and desist from refusing to comply with the terms and
conditions of employment agreed uvon between itself and Local 122,
Hotel, Motel, Restaurant Employees and Bartenders Union, AFL-CIO on
March 22, 1973, and thereby cease and desist from violating the terrms of
a collective barzaining agreement.

3. Take the following affirmative action desipgned to effectuate

the policies of the Wisconsin Emnlovment Peace Act:

(a) Execute the written form of the oral agrec¢ment azreed
upon between itself and Local 122, Hotel, ‘iotel,
Restaurant Fmplovees and Bartenders Union, AFL-CIO on
March 22, 1973 and deliver a copyv of sﬁch executed
document to said labor organization; Aprendix A
attached hereto constitutes said vritten form except
that the agreed-upon effective date of lMarch 26, 1973
should he substituted, and, Article VII may be modi-

fied at said Respondent's discretion so long as the
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coverage and benefits provided therein remain egquiva-
lent to those set forth in Appendix A.

(b) Comply with the terms and conditions set forth in said
written agreement, such compliance including making
whole employes for the benefits due them under said
agreement for the period from and after March 26,
1973. '

(c) ©Notify the Wisconsin Employment PRelations Commission
within twenty (20) davs after receivt of a copy of the
instant Urder as to what steps it has taken tc comply

herewith.

Dated at Milwaukee, Wisconsin, this 5th day of April, 1574.

WISCONSIN ELPLOYIIENT RELVTICNS COrdiIS3ION

By /7/%aw&a£k; L Mt

1
2

Marshall L. Gratz
Examiner
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*y ARV W B AN

This Agresment, nade and antered into by and bhetwean Spencer Fraik
Food Service, party of the first part, hereinafter roferrod to as tho
“Campany” and Local 122 of the iotel, lotel, Restaurant Suployeess and
Bartondors Uniaon, affiliated with jmericar Jederation of Lador and

Conwgrocs of Industrial Srganizations (AN~ iU}, pare) 28 L@ dasuad

pst, lareinatter roferzad €O a8 the “Uhik".

Loy

ARURIE L

WHEREAS, It iz the desire of the partics of (his MFoemENL $0 GLBADILLN
an@ continue & relatiunship of covperaiion uWlieredy tho utudal intoarests ..
both parties may Do ww by attainment of the highost dowwoee of
efficiency o a8 to produce the best poscible quality, and,

WHEREN., ot 42 the intent and purpose of e pariics lwrets that chia
agre2usrk stll promots and improve the industrial and econumic
relstionshis botween the Company and the Unioch, wnd ¢o sat forch

herein yvatos oL pay, hours of wurk, A woaaling conditions of wnlowiiol

to e shearved Setwean the partise MWwroloo

O, DTG, LU Ly matuklly agresd thos e following comdivicns 3l
SROLOVIBLL COvEring within the unit of XL NDIELD GUHGIL B0 ALLIINIL TR
TION MBILOT.3, 3205 seat Viiet Sireet, Milwaaioe, Wiscomsin, oaali
bDacose gflactive.

The Caspany agroos to rocognize the niok ar Lhe sole and GRolusEive
bargaining rexresentative Zor all employecs ol the Coupany at the
location covered by this lgrecwent, with tho wexoeption of Manujers,
AL ledant Hananers, Ched Manacew, office orblioyeus whd SUpoEViioess

it is unGerstood ond BoTest thut Ko persc us agunoy othar iy W
Wibews ohall e Goald with or rucoymimed or Loryeining b Licest oo
WPt s AOWTH, U WSRO condilions of Lol [ARSaMNEe e
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saation s 1t 1o unferstoud and agreed that oo & codition of .
continued employmaint, all parsonc employed by tho Cagpany in (e bargaliide
ing unit which i the subject of this Agroomeut edall bLoCct aRbLrs

of the Mnioh on thoe thisty=Sirst (3lst) doy following the beginning

o2 theiz eployment or the thirty=firut (3ist) Cuy foliowing e signiug
of this agrosnent, Whitchoever is the later; chut U continusd @unlods
pant by tiw Conpany o sald unit shall e condicionod Gpet the mugan™
of the periofic dues ol the Union. “he {ailure of any employce o
become a mamber of the Union not later than the thirtye2first (31l.t) day
of smployment, or the thirtvefirst {31st) day after ths signing of this
‘agreoment, vhichever shall be later, shali vhligate tho Ccaphny, upon
writton notloe ﬁ‘z:;sa tho Union to auch effect and o the Ducther offec
that Union nazbhorship was available zo sunh PESUGR O Che Saue oacis Ll
to othar smmbhors, to Sorthwith dischorge such porsor. Jurehoer, tha
Zaiivre of an anplayes to maintain his senbership i good sempding by
his faflura to Day tho periodic dues of ths Wnion shall, uwon wwittous
notico to the Vwipany by the tnion to much effect, chliigalo Che Takpany

€0 discharge such persoi.

oaden v

tiow enployens shall be on pwolpcicn o hwe fizot Sualgr (oo,

,,,,,

days, UWFing this probationary poriod, the coupaly Cad dLsthans &
oI eD, ané the Unlonm agraes not O oppxee sulh Gischarge,
Soction 2s There shell De no individual agroamante Detween thae Jompany

anc the employess other than as ocontained i chose Articles of Agreeiflic.

A

it is agreed that tho Company shall m'sd‘ Guat Doredy Ladonice santorily
rights according to classificetion, from e employes’s dats ol hivd,
and that he w@ployes: shall be promotel according o length of sogrvitd
Lo tlay e ywl..fiw. ICch'm Gezfcion s to aeeliistacionn s L ab
flnale  LAYOIIe &Xe Go by mle by =Bniori.ry Wity Cclaonlfedeediiaes uL

“ 2B g @ S ] - " N - L e we - .
Gyt WELDL Wik el Mot o8 w@Clolic wildeeds Wwid QLAWY Clalik oo e
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to be laid off, ecall of laid off omplovwas chadld e in roverss oG

of layoff., by clasaification. .

Durinc the tarm of this sgreemant, noithexr the Unlion RO OnY GEHIOYS@E,
mwmmny.w collactiveiy, chali authorise or take part in any une
wthoriged strike of other intarruption wr aay impeling of produectiod

at sy operation of the Jompany coversl DY Eiis AQresRnG.e WY QPLONK.
who violates the wovision of this vection may be Glascharged freen S
employ of the Company. The Union agroer that it will not opnoae the
discharge or discipline of anyone who imstucis, loads or inducso

ancthsr caployes o %a part in any wnasthorizet Strike or VIOER BB e
The Company asrees that thero shall bo no liciouts or has Serwrie in

the terme and seovinioms of this Agreandnl.

In case a grievanco of complaint avisos, tho following etops sot Lorel
hersin zhall e fsllowed in this order.
l. A Grigveace of complaint shall e prosonted o e JARAGSe

2. I crder for the vonpany to give consideration o W@
griovance of complalnt, it must i prosontod €O tres local

o . N . & it 7 et o apmy e - e
N oo, e - 75 SU iyl e e € ¢k Satvwm T e E B A - PR T - & " -
it ASE Ol Lab? wRfebared WRBDLSL WLV Loy LS T000 Vel eedew

of uaid griovance or ooapiainte

3. . hosld the griovance o coaaplaint not be settied wiil e
nEnEr . & Perpaesentative of who local Undon office chall oo
caiiel in to aspist in setblinyg such Gifilculty oF QilEriacds

4, “hen a Gispute cannot be settled Lolwesn the Looul Union il L
and Ow local managor, then the Lnion shall notlly Lw Mool 2
office of the Cospany, locatel in Milwatkoo, ileconfille Lui.
rotice shall bDa given as sooh a8 it XCAOCtiICAl adter it &5
ayreat that a cettlement cannot be Teashod at tha local Lavil.

5., “hould the dlspute not bo settled within five (5) daps fox
whe daca of the above notice refarrad to I& ~teop 4 above
by the local Union office and ghe National afficeof the
Company, the grievance or complaint arising out of or
relaking o tve WteEpRetARIGER o agplicction of Chas
Agresment Ay bo auwmaitted o arcitratice: chUNOMCHh Wi
redoral MpQiation end Comciiicilon Sewvics, o8 aay SULEE
motually apreed upon Modiatdw. wid JGewliiatdica ENE gt o
v GECision of the arhitratcy Ls o o foosn wd Bl
Wt Dotk partice. Tho cost e awlowater thwnl oo oas ol
2ueally by tho Conpahy and tht Uniofs
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6., If ¢he grievance or complaint {z not refavred oo arsitretion
within fifteen (15} days after otop 4 Lo exdbaucoed, L io.ug
shall be conasidered as cioeed, unless mutualliy wsgreed otharwise .
3 VIX e CTesce
During the life of this Agreomont, the (Gupany agees to Geduct Union
;mmrship initiacion fees, Ques oy reinctataaant fees lovied Ly the
the Ltsopational Unica or local iimim# in accordencd with ﬂ-."m comseatnienm
anc Syelsws Of tho Unioh, from tho pay of 04ci ERpIOYeu Wao @xseulon
has onaoutad an “stthorisation fw' vheckwuat of lae® fogm, poviding
thiz form moets all the requirements of whae Laldbr Jsanagoment alatiohi

act, and said form has been prosanted to w loapany o its Lilow.

i ”
Segtion 1. he standard work week shall consist of fority (0} howrs,
Monday through Friday, and the stapdard work Gay shall copsist of
eight (8} Lours. Such standard work weck aid work day shadl o used
solaly as a bDasis for computing overtise pay and shall not Do conctinmd
&5 a cuarantec vl any musosr Of hWwws of WLk el Wesk or Dar UL,
gospectivoly.

ERNSREN e e Company agrees o pay ohie and cpe-half (15 tinew the
rugalor rate for ail hours worked inewcoss o @izhc (U) houwrs in aay
worih daye all e wozkeld in excess of Iorty (40) in any work wedll
éad for work paorformd on Catuarday.

LRSROn. da chouln any of the folliowino 11,206 holadays oOCUr Qe a
reularly scheduiel work day, the employoe onall be pald his rogeliely
schaduled day’s pay for not working, or twe (2) times his recuilar rate
for ail howrs WOIked o wald holidays, providing the exploma as
couplewed his thirty {30} day srouationary 'mxriw arior o the holibuy,

and othorwise wwots the requirsments as cutlisned in sreicie  of s

s

A SR »
" k] . E e Pua < T -
ros Yewrts Day Ttande ok AL Day
[ PPN | MR . . . o p % o AN 5 > e e ge
SRS Wl LBy ereioad T Day VRCLe e DA
N PR SRy I SR e AR N e
feaseels of Judy LN PR O VA NP v
E YL N ~ . o ny f SRR S e o a0 - v - .
Laslmar Wiy WA s Loy By Sow MRulth Laf
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SECSiON de Fegular omployess who have Dosk in thu exploy of the.
Company for a period of one (1) your or noxre shall be Cosewi to have
earned a pald vacaticn for each tweive (12) mzaths of contimsoas
sezvice as indicatad im fection 2 of this srticle. Vacstions shall
be with pay at the esployee's current hourly rate, based on the aversje
arsber of hutwre wirked por waek iLn e oin (O wwthe weoeding Yw
dute of vacation.
Seetion T, Yacoticn allowances are as foilowss

e vear but lecs than three vears® soxvice = ‘28 (1) weex

Throo years but lesc than ton yezrs® carvios « “wo (1) weshs
Ten o more years® sarvice - Thwoos (3) weaks

Rk TaE Y 2t s Rt
SRR S S NS,

Eackh wmployan shall e entitied 20 thoe SLioving holidagmes v fpat's

Lay, “emovial Doy, Doarth of July, Labor Day. Ihanksgiving bay, 0te
Balt (%) Sav hrdstass Uve, Uhristoas oy, aidd hoehall Y Lay Lew
Yourt s v, 250 wvith pay 5t hisr averays sy, provided thoy lave becd
in the eaploy of the company Thirty (30} dayr or Luhgor, ame &he
erw:lovasa xrauG have beon saheduled £ wek LI €he Gay had not beson’
ohuerved anr & nelidars In atdition esdh aployes shnil bo smiitlisd

s ons 117 nekcunal day off with pay oadd, voary of tho aEawwtii.

said Gay JL muent Do with the ajpseoval of Lanagenant, and mmet e

tecaasted sufiiciently in advance to enalie canagoment Co »lan Lor U0

centinued efficient opuration of whw cafeteria. The emlofer weel awe

worked the Lot scheduled work uay prics @, and the next sonsduled
work Gay after uch Roliday not worked, & cucse Of sbsenco of eithoy
of thene days, tho ewlovwee shall not 0 sald for such holiday ol
wodkad wilone sucth abwenen wos Gue Co 1llness of exployds @t ZUppostit.

by a rocomined phyoician®s statamdnty At Mrovices suther it oo

&R onniopoa ralls €O ropxrt o worlk on oty G he hodadars mantiosad a0

ch a1 A O $ s qr e o v, v h e O e n “ g .o o g N ¢ - N - -~ b ! 2 % _ N N
W D NARL T WD R WU LGB IRV NP TR O VS nd hanwee 8 LTI LL TV et
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Cm f%@l;m +1e8% $31.99 DR US
Coneral Cafeterins 1.61 Lels} ie i3
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The smployar aq@ees ©o De boand by and horely assarts o all ol tho

toroe of Lw Trust Agreomant oreatinyg the ilwsukee Hoteld Intusntry
Isalith and eifare rund, all of the ruler and regulations heretolors
and horealter adopted by the trustees of sald Trust rursd puruuant o
such Trust Acroemant and all of the actions of the trustoer in abainistors
ing such Trust Tl in accordance with the Trust proement ord rules
adopted. “he omloyer bhereby accepts as amplover trustecs the rosaat
omplover trustees appointed under such Trast Agreavent and &1 such
past or cuccaoeding ewployer trustees &3 rhnll heve Lboen of will Lo
appointed in accosdance with the terms of tho Truwt roxaents
The enplowr agiees o contribits o the account of ehe Howoel wed |
Nestaurant Wopkors of Hilvaukes cellare Banclil Pian ot tho ek of
Commoiroe, %75 Ve “ells Jtooet. Milunukes, .isconsin, 0w oun of
eighisan doliare and mz&&wﬁv& cants (BLl8.75) mer mamth £or oaxch
employos covaret vy thiis agroeemant wWho co0ts he @ligiiasty :-:&24:;&"2;3.‘&“
Benta licted beiow. The Cumpany agreer Lo baar aty incres:e in Ww
promian for the predsent iNSUWILRCO oGy duviny e iifs of the
BT OGHRNG .
13 caa 1G) months of service with L;a*zy emploms i Cho kol
avd rastmarant infustry in llmeckoe County. after an
Guployee has wWce sorved sik (O monchs with any cuc
employer, o ashail thovealtor Wmmwxy 36 wlr;gibw s
have cantriutions made to the Juwnd on Nie Sehoiy by his

currant enployer fPom his Sirat day of opplowsnl wi ok
SULE GRQLCPOL, RROVIGOS Tk dv CLUIREWLILE kil SLs,

LA

s B . . e s 7 Vrem e T . T IS
47 sEployeenc redwlacly wlwee (I 00 s0ae SOV & wWOLl Wi &
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The ampioysr shall continue €0 make thd awe COrtioaclions Sof Lidl
empioyees for & period of - one (1) year from the time the employed
bocowse disabled by said rickness, provided such employes furnishod

. satisfactory svidence of such disability.

Afesr the cwletim of one (i) full yeor of servive, asnd employee |

G
suaii o credlisd with tiwes eas/gzéz leave.
Adtor ohe complotlion ©f wwo (2] Sull ours of SECViCu, QN GEBBLULARS Bla.ial
bo croditeod with an additional three (3) days oclck isave, |
In the event an mplc;y'ao entitlieod to such sick leave with pay is
absent from wrk becauso of a bona fide iilness of a naturs which
would roeasonably prevaﬁ;t. partwm' of his Tegeler duties, he @all
recoive, upon proper written appiication, cke (1) day's straighte-tims
pay at his requliar styaightetime rate, for sach ragulias work Jday
haginning with the soeomd day of absence w v s0 absant during oach
ilimecs but not in excess of the w@nl nmunoer of days of sidh lusave
standing Lo his credic at the beginning of such absence., Upon roiusy
£o work., sick leave chall be re-sccurmslitad st the rote of cneehelf (L)
Gay of each month of employment thorealfier, up) o the DAXNLRAL ATCUMULOe

»

iz of ehvoe {3) duys for those suployesrs wall: sacvice of ww (1) was

-

L oose than two {2), and up O a mAaxind oCouNMLa.on ©F six {5 daiw
r ehiduwe @piovass With WD OF MOre Years Zalvico.
Upused sick leave may Lo carried over Irw war o year otuly ia tig
sunney Gescribl herelin, bat shalli not @ applief at any time ia the
Zorw of tsrmination or vacation pay, nor as compamsation LHr any pasnoen

othor than for absencas occasioned by' bona fide illness aé dadin®l Liiwie

¥
M saployee Wi has coupleted one (1) year's sesvice will ov gr@meed p
20 4 thwew (3} day ieave of aboanece in the oveht ©F duali 1o the
ok sciats tamdize Por paroceos of Liwid paliadndte & maioor of sbal

-G
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imewdi te Zamily shail mean only the persois WHo OCGUpY the elaticie

ship to the amployee of partents, spouse, siotars, brothers, children,

acthwr-in-law and fathor=law, In the event of leave of abuence for
the death in e imoediate family, the euployoe shall be paild his
regular otraight-time hourly rate for his scheduled working houwrs on
any day during such three {3) day leave on which T would ctherviss
Bavo Loon seheduled £0 woxke

8o Gapacyes rhall e paid under the provicions of this paracrash Wisre:
(8] tho esployee does not attend the funsral of tho daceasel relative
or (b} the ocmployee fails upom request to furnish the Campany with
reasonadble ptodf of death and evidence of the employee’s atwandanics as

the funeral.

saction . jinlics All employess shall Do furnished one 1) wholoscme
moal each day they work, wothout cost to the wiployse. Mo emplopse

shall e compelled ¢o work more than £ive (5} hours without & ceal pEriie
LQTRATN. ma e T0s  Vhen the Company ooders al Gapioyse Lo sopcit S
Work, i fails to ROLily an employwe not b Tepcrt for work for any
roason, ant =aid employes ic not pormitted &2 work, tho Caapany shall

pay the wapioves a minimun of :‘fmxr' 14} howrs® 3ay.

2al lhis Smployess shall be pald weakive

giginngkes Unavoldable or accidental biroakage o dostoucticn

of marchanilso o oquipwent shall oot be chargod agalinst an eRployie.
ZQCLA . Gnpluoyees are not to amoke waile on Cuty, oxcest in
ﬁésimated Ardas..

EESLANN L Ea 1T regular uniforms are racmifw. it ic agreed that o
Company shall, at its own expense, Zurnish dnd waintain esaid uniforas.
Ths asupioyees o thwiz pare, howevas, arae Go Loaider end waiswain By R
s ltizs AL fuwnishod, an aXe o Woar cam® o0l L8 Cha Sooed oSS wps o
CULIAE JBLOG TUKAal WOk ARG hioase s

A S ey OB Ca whEe Suldetis Doard sheil v Srovide€ foo usw TR T

"
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7 .tmi»;m for official mion notices o9f Unicon oesetinhngm, Union Teruadtlidit e
and social atfairs, Union elections, otce.

Saction 8. irployees must be & uniform at the boginning of the ehift asd

&t tw and of the shift.

Tha Compeny and the Union agree to ccépz;: wheh Tigle VI of e Civil
Righes act of 1904 apb Sxaoutive Or€er 11005, whica roeiniaocibs
discrimination because of race, seit, coclar, -roed, pouliticzi ur roligiiea

-affiliation or national origine.

ARTICLE AVIX = DURATION

This Agreerant shall e in full force ark effwct Iron November 15, 1973,
to and including Novemver 14, 1973, and shall autometically continue
in full force m, offoct for wearly pesricds thureafier, unless notice

is given in witing by either party, the Company or the Local Union, to
t& othar party, at least sixty (60) days swiocr to Kovemder 14, 31973,

or any ywarly anniversasy dato thereafier, indicating its deaire to
BoGLly, amond or terninate this Agreemont.

Any smua notice shall apecify the teaxt of any mwoposad modificaticns oy
axendeants, and the party gaving it shall othorwiso Jollow &ho moovis.lws
of Sectlon & (G) OFf the Labor MEnagement .0Llutiths ACz. i947.

It is cadontoot that the authority of this amrgenondt ic Locad Union HLil,

& suuordinate local union of the Hotel and lestmwrant Employees andd

Y

Sartenders Intarnational Union, which is afZiliated with the .werices
Pecaraution of Labor and the Congress of imtustrial Groanizaticns.

I8 WITESS BERROP, Qw said Company has horeunto offiwed ite hweowd and
sighacicre and ¢ within naned Union has affixad its dand aad seal i

Doalf Of LLo MOMMIES G& Guly authorizad ofilicore of sald Uaishe

L
EMATEL PRASX X000 8ZRVICE HOPEL, ML, RULPEINNID Sadelidfedd ¢
BARTERUERS UNIGG, 00N Lo, rAlhetls
w . m’ . i 2pon Bl B 2 ke, QIS . RN AL LR K. %
B’ﬁfm 1‘3&’ e, : PN
By, a2y,
Dats L Datd n mensc £ ame 03
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SPENCER FRANK FOOD SERVICE, INC.
II, Decision No. 11774-A

IEMORANDUM ACCOMPANYTNG TINDINGS OF FACT,
CONCLUSIONS OF 'LAW AND ORDER

The instant Complaint was filed on April 16, 1973. It alleges

that Respondent has violated Sees. 111.06(1)(a), (e¢)l, (d) and (f) of

the Wisconsin Emnloyment Peace Act. v The substance of Comnlainant's

AT e L omvny s AAadnd T $
allegations are detailed in Posit Part

WD

a aaprti
o o oeluva

o]

T,
n below.

o

The instant Complaint case was consolidated for hearing with Petitiens

for Election and Referendum filed by Respondent on !arch 30, 1973. 2

Hearing was held on May 6, 1973, at which time Respondent withdrew the
tered its fnswer corally on the EFecord.

In its Answer, Respondent denies that it had committed or was commit-

tirg any unfair labor practice.

After traqsmitgal of the transcript of the proceedings to the nar-
ties on September 5, 1973, the parties each submitted a brief and Com-
plainant a reply brief, the last of which was received by the Lxaminer
on Octoher 22, 1973.

The factual background is set forth in the Findings of Fact and

requires no further elaboration herein.

POSITIONS OF THE PARTIES

The Complainant argues as follows:

1. That representatives of Complainart apnroached Resnondent on
Fehruary 6, 1973, claimed to represent the Cafeteria cwployes, precenteld
barzaining demands upon Respondent (in the form of a demand that
Respondent sign the Canteen Agreement), bargained with Fespondent vita
each side moving from its initlal position, and reached an oral agrce-
ment on March 22, 1973 with the Franks; and that Respondent has refused

and failed to sign that agreement in written form, thereby violating

1/ During the course of the hearing, Complainant sought to amend its
Complaint to conform to lrs. Frank's testimony concerning certeoin
supervisory interrogations of employes concerning membershiv in Cownlain-
ant. Such motion was withdrawn, however, when it was stipulated tuat
Respondent would post a mutually agreeable notice to the employes con-

cerning such conduct.

2/ Gase I, No. 16664, E-2789, R-5476

_3/ A formal dismissal thereof followed. Dec. No. 11925 (6/753)

-7~ Ho. 11774-A



Sec. 111.06(1)(d) of WEPA. — )

2. That since Respondent had no good-faith doubt as to Complain-
ant's majority status, Respondent was subject to the duty to bargain in
good faith ". . . upon its taking over of tae cafeteria . . .”, and
that, therefore, Respondent committed a refusal to btargain in violation
of Sees. 111.06(1)(3) and (1)(2a) and discouragsed nerbersihip in Compleln-
ant in violation of Sec. 111.06(1)(c)l by engaging in bargaining ses-
siong with an admitted intent to delay agreement, by unilcterally ching-
ing the wages and other conditions of employment thot had axisted for
employes of the Cafeteria prior to February 5, 1973 and by foreing toe
constructive discharge of certain former Canteen ernloves by its uni-
lateral changes in thelr wages and working conditicns.

3. That in view of the relevant similarity and continuity of
operations across the change in Cafeteria opcrators, Canteen to Resnponc-
ent, Respondent is a "successor employer" such taat it has a duty to
arbitrate at Coﬁplaiﬁant's request the question of vwhich, if any, of the
provisions of Complainant's agreement with Canteen are apnlicable and
binding upon Respondent; and that by refusine Complainant's request theat
it submlt to such arbitration, Respondent violated Sec. 111.06(1)(f).

By way of remedy, the Complaint requests the following:

"WHEREFORE, Complainant demands thet this Commis:gion
order the Emovloyer-Respondent:

1. To recognize Complainant as the collective btarsgain-
ing representative of its employees at the Milwaukee School
Board Cafeteria.

2. To acknowledge, sign and comply with the collective
bargalning agreement covering these cafeteria employees.

3. To reinstate all employees who were forced to ter-
minate as a result of the emplover's misconduct.

i, To compensate all emnloyees for anv and all economic
loss they may have suffered due to the ernlover's misconduct.

5. To effectuate such other and further rellef as thic
Commission may deem necessary and appronriate."

Respondent argues that it ought not be bourd by any alleged agree-
ment reached orally between the Franks and representatives of Complain-
ant because the Franks are novices to labor-management relations and
therefore did not know that they had a r%ght to question the majority

s The Wisconsin Employment Peace Act.

-8 No. 11774-A
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status of the Complainant and because renresentatives of Comvlainant
misled the Franks by asserting on Februaryv 6, 19873, without a fa~tual
basis for doing so, that 1t representeéd a majority of the emploves then
working in the Cafeteria; that Resvondent is, in no sense, a ‘'successnr
employer” of Canteen since the two enterprises are competitors between
whom there were no necotiations or business relaztions leadins to the
change in Cafeteria operators, because Fespordent utilizes none of
Canteen's equipment or supnlies but only ite own and that of the School
Board and because PRespondent's operation sienificantly differs from
Canteen's in that the food served by Canteen was prrevared on the prem-
ises tut that served by Respondent is prerared at ancther location;
that no Canteen emnloyes were forced to losve Cafeterlas empleoyment oy
reason of Resnondent's reductions in wages from Canteen levels; that
Respondent was under no duty to refrain from unilateral establishment
of the initial terms and conditions of employment of its Cafeteria
employes, nor was it under any duty to bargain with Comnlainant at any
time because such a duty arises only with resnect to the representative
of a majority of its employes in an anpropriate barsaining unit, and
Complainant has at no time satisfactorily shown itself to be such a
representative; and that for the foregoing reasons, Respondent cannot
be found to have committed any unfalr labor practice, and the Complalint

should be dismissed in its entirety.

DISCUSSION

Allegation of Refusal to Execute and

Comnly with Oral Arreement

As 1is indicated in Finding of Fact 10, the Examiner has found that
Respondent entered into an oral agreement with representatives of Com-
plainant on imarch 22, 1973 which agreement was to be effective from and
after March 26, 1973. For the réasons set forth below, the LExaminer has
found that oral agreement to have been clearly established. It may
therefore ". . . be enforced in the same manner and to the same extent

[y
that a written agreement might be.” 3/

Complainant's representatives Barwick and Craskamp met with a
representative of Respondent (on that occasion, Mrs. Frark) for the
first time on February 6, 1973, Respondent's second day of operation of
the Cafeteria. They informed her of the existence of a collective bar-
raining agreement between Complalnant and the previous operator of the

2/ Kaufman's Lunch Co., Dec. No. 1632-A (6/48).

-9- ho. 11774-4



Cafeteria, Canteen Corporation, gave her a copy of tnat apreement,
assertcd that thev represented tre Cafeteria emploves and deranced taat
Fespondent enter intc the same agreement witih Commlainant as Canteen
had.

Thereafter, Barwick and Graskamp met with Harley I'rank on karch 7.
At thét meeting, Complainant's representatives informed .r. Frank that
Respondent could become a party to a contract containing the same terms
as the Canteen Agreement by either signing a one-page substitution-of-
- names amendment to be attached to a copy of the Canteen fAgrcement or ty
signing a copy of the Canteen Agreement retyped with Resrondent's naune
substituted for that of Canteen throughout. Insurence benefits were
also discussed, and the Complainant offered tc perrit kesporndent to
substitute the carrier of its choice so long as ccverage remained eculva-
lent to that in the Canteen Agreement. Sometime after Ilarch 7 but befcre
March 22, Barwick delivered to lMr. Frank a one-vare substitution-of-namec
amendment to the' Canteen Agreement though the record is unclear as to
whether Mr. I'ranx requésted that Complainant do so. Ir. Frank's response
to Barwick's presentation of the amendment pape was that he (Frank) pre-
ferred that the entire agreement be retyved with FKesvondent's name sub-

stituted for Canteen's throughout.

On March 22, 1973 Barwici and Craskamp met with the Franks at the
Cafeteria and presented them with five copies of a written apgreement
setting forth Respondent's name and nowhere mentioning Canteen. The
Franks read over the document page by pare. The Fealth and Welfare arti-
cle was discussed and Complainant's renresentatives reiterated thelr
demand that the coverage and benefits be equivalent to those stated tut
also their willineness to accept any carrier desicnated by the Respond-
ent. The effective date of the agreement was slso discussed.” The
Respondenﬁ indicated that it could not afford to asree to retroactivity
to ¥ehruary 5, 1973 as was proposed by the Complainant. Complainant's
representatives stated that they would droo thelr demand for retro-
activity and that they would accept an effective date of the following
Monday, March 26, 1973.

"At that point', according to Graskamp's testimony,'"Mr. Frank caid
that he wvanted to see about this insurance thing and that he would
return the copies--signed--of the Agreement to the Local's office by
12:00 noon on Friday [the next day]." @r. Frank's [farch 22, 1973 promice
to dcliver executed copies of the documen% vhich hed bheen presented to
him on March 22 is unrefuted and was admitted by lr. Frank vhen examined

-10- Yo. 1177L-A
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by his owvn Counsel ~§/ and by Comvlainant's Covnsel.»Z/ Inly in
Graskamn's version (auoted above) does there corear a sucgesticn that
Mp. ¥rank's vromise mav not have been an unenuivocal exnresclor of
assent to the terms and conditions prorosed by the Complaincont. In
some other context, Craskamp's version of "r. "rarlk's s%atement could
be read to mean that Respondent was not, on ['arch 22, 14973, willingz to
agree to employer-paid health and welfare insurance berefits for its
employes. _8/ But in the context of the parties' lMarch 7 and lMarch 22
discussion of the Health and Welfare Article, the Examiner is satis-
fied that Mr. Frank's indication ". . . that lie wanted to see about
this insurance thing . . ." meant only that he wanted an additional
day in which to select and designate an insurance carrier or carricrs

to be substituted into the Health and Welfare Article.

Thus, the Examiner is satisfied that the existence of an cral
agreement between the parties has been clearly established and that tue
terms of that oral agfeement are set forth in the document 2ttached to
the Order herein except that 1) the Health and l'elfare fArticle may, at
the Respondent's option, be modified so long as the lnsurance coverage
and benefits described therein remain equivalent and 2) the effective
date for the contract shall be March 26, 1973.

The Examiner rejects Respondent's defenses to the aforesaid arree-
ment. first, Kespondent's assertion that its agrents were unaware of
their rights to challenge the Complainant's claim to rerresent a major-
ity of Respondent's Cafeteria employes 1s rejected on the grourds tuat
ignorance of the law cannot be an excuse. Second, Fespondent has clteu
no authority for the assertion tnat Complainant had an oblization to

_b/ Tr. 49«50.
1/ op. 53, 56.

—§/ Since Kespondent does not provide employer-pald insurance Lenefits

to its employes at its other locations, the ifranits ray well heve
had reservations about agreeing to pay for such a benefit for tae
instant Cafeteria employes. Some of Mr. Frank's testlmony suggestco
that the Franks in fact inwardly felt such reservations, evzn at the
time of the lMarch 22, 1973 meeting with Compnlalnant's reprcsentativaes
(Tr. 53, 57). Put it is upon their objective or outward manifestations
of assent or non-assent and not upon their subjective feelings that tac
existence and nature of any agreement raachcd vetween ti.e parties 1s tc
be decided. '

P
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inform Respcndent of such rights and that assertion is also rejected
by the Examiner. Third, and finally, it is not a =ood d=fense to tre
collective Liarmaining apreemert entered into by Respondent on larch
22, 1973 for Respondent to assert that it was not, on trat date, under
a duty to hargain since the enforceability of an arreement against a
party thereto does not depend upon the existence of such party's duty
fo bargain at the time it entered into such agrecment.

Constructive Discharge Allegations

Regardless of whether Pespondent was, under the instant circum-
stances, subject to a duty to bargain prior to its fixinr the initial
terms of emnloyment on which basis he bired employes, there is no evi-
dence that any former Canteen employve quit his or her emnloyment at
the Cafeteria because of the nature of the wages, hours and conditions
of employment estahlished by PRespondent for its Cafeteria emvnloyes.

: ’ Other Allecations

The Examiner rejects Complainant's other leral theories as bases
for additional relief. Complainant's request for arbitration of matters
under the Canteen Agreement and its assertion that Resnondent unlawfully
established unilaterally the terms and conditions of emplcyment of cer-
tain oerson@ in its employ are inconsistent vith Complainant's affir-
mance of the collective bargaining agreement effective March 26, 1973
by which agreement Complainant waived retrcactive benefits. Such
theories are therefore rejected; for the underlying purposes of WEPA
would not be served by further consideration thereof.

Dated at Milwaukee, Wisconsin, this 5th day of April, 1974.
WISCONSIN EMPLOYMENT ERETLATIONS CCOHMISSION

72 /du/ Al Z Cf’%mf/

(taruhall L. Gratz
Fxaminer
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