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- STATE OF WISCONSIN

BET'ORL THE WISCONSIN ENMPLOYMENT RELATIONS COuUiISSICLI

ThE LILWAUKLEE PROFLSSIONWAL POLICHIEN'S H
PiROTLCTIVE ASSOCIATION by its Board of .
Trustnes, Jerome J. Dudzik, kobert 3. :
Klio~swmet, Donald J. abbott, William . .

Gangler, Ga2orge J. Cayo, Carl danncman,
Rapha=2l E. Pionttk, X=2nn2th Kosidowski
and Carl A. Hinz, :
Complainants, :
: Case C{IX

vs. : No. 16160 .iP-185

: Dzcision No. 11854
1THE CITY OF .IILWAUKEE, a municipal :
corporation, Honry W. laier, iayor; 2
AlY¥zn R. Calhoun, Jr., City Clark; :
Jam2s A. ilcCann, City Comptroller; :
Ald, rRopz2rt O. Lrtle, Crairman; zld. :
Hdark W. Ryan, Finance Committren; :
Ald. B2n L. Johinson, Finance Committae: :
James J. ilortisr, City Labor Wegotiator;:
and Ropart C. Garaiar, City Persoanal :
Dirmctor, and Ald. John R. Kalwitz, :
Vice-Chairman, :
Rospondants. :

Appoarancos:
Gimbol, Gimbal & Boylz, Attornays at Law, py ur. Gerald P. Boylz,
app2aring on brhalf of tho Complainants.
.ir. Nicholas il. Sigel, Assistant City Attorn»y, appearing on
T blkalf of the Kespondents.

FINDI.iGS OF FACT, CONCLUSIOWNS OF LAW AnD ORUDER

Tis Jlilwauko Profossional Policoman's Prot=ctiva Associatior having
filzd a complaint of prohibited practices with the Wisconsin Lmployment
Rolations Commission, allaging that the City of .iilwauko2 and certain of
its wunicipal officials committnd prohibitsd practicas within tis» nzaning
of thr .lunicipal mmployment Relations act, ancd a hearing on th: matbsr
having b#on coaduct~d on Dacombor 1, 1972, uv:forz Commissionrr Zol &.
Ricn II; and th» Commission having considarsd tiho »vidance, Lriqcfs and
argum nts of the partiss, and ba2inc fully advisad in tin PrRisds, mak.s
and filrs tho following rindings of Fact, Conclusions of Law and Oruer.

FINDINGS OF FACT

1. That lillwaui=e Profnssional Policom~n's Protectivas assodiation,
heredinafttr rof@rrnd to as the Complainant, is a labor organization
raprastrting municipal mployss for the purpos-s of collzctiva cargaini-y
and has its principal office at 1010 rorth ihira Stro-t, iilwauxo,
Vilsconsin.
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2. 7That the City of silwaukecz, hersinafter referred to as tuc
Respoaucnt, is a municipal corporation having its principal office
at tne City Hall, Milwaukee, Wisconsin.

3. That at all tiwmes wmaterial herein the Complainant has beoa,
ané is, thz exclusive bargaining representative of approximataly 1,900
law enforcemznt parsoancel employad in tiwe Police bepartment of the
Respondent; that during 1570 representatives of the Complainant ana
respondant commencad negotiations on a collective bargaiaing agrecment
coveriang the wages, hours and workiag coaditions of said law enforce-
maent personnel for tue years 1971 and 1972; that following a prolongaa
perioc of nagotiations, including a strike, a fact finding proceading,
and madiation, prior to and subseguent to the issuance of thie fact
finaer's recommendations, represceatatives of thie parties on vecewrlr 24,
1571 reacheu and executed a dMemorandum of Understanding, which was
intendasa to ultimately constitute a collective bargaining agrecment
covering thc wages, hours and working conditions of saia law enforce-
ment personncl for the period from January 1, 1971 to November 3, 1872;
that saiu riemorandum of Understanding contained, among other matters,
a pay schedule, setting forth various pay ranges applicable to the law
enforcement persoanel intended to pe covered by said riemoranaum of
Understanding, which negotiated schadule resulted in a geaeral wage
adjustment over and above the wages prevailing prior to January 1,
1971, which would result, in 1971, in an average increass of 12.8% in
wages received prior to January 1, 1971, and an additional increase
of 6.2% for the yesar 1972.

4. That at such time as the representatives of the Complalnant aad
Respondznt exz2cuted said idemorandum of Understanding said respresentativas
ware aware that it would be necessary to seek the approval of thie Pay
Board to implement the wage increases mutually agrecd upon for the years
1971 ana 1972; that in sald regard reprosentatives of the Complainant
and the Kespondent, on an undisclosed date prior to March 30, 197z
jointly submittad to the Pay Board a aocunent setting forth the necessary
information to obtain approval from the Pay Board for tha monstary ia-
creases negotiated botween the Complainant and th2 Respondent which wore
to be included in thie collective bpargaining agreawment betweecn tne partioss
commencing ian January 1971; tnat on March: 30, 1972 the Pay board issued
a decision and order ian regard to tie matter, wierein the Pay boara
approved the wage incrcasas negotiated by the parties for thwe year 1571
but, however, rafuszd to authorize the implementation of the proposea
increascs for the yecar 1972 until approval for same was received from the
Pay boara; that thaercafter and on May 4, 1972 the kespondent, by James
J. ivortier, its labor negotiator, uirected a letter to the Pay Board
wierein thie Complainant and kespondent joined in sesking an approvail to
implement the wage increases negotiated by the parties to bgcome effac-
tive for thiz year 1272; and tha thereaftzr, and on June 27, 1972, the
Pay Board issu2d a decision and order wihich, in cffect denied the request
of th¢ Complainant and Respoadent with respect to iwplementing tie nsgo-
tiataa increases for the year 1972, by limiting the increase in wages
to 5.5% and incresasss in excludable fringe boacfits to .7%, thus resulting
in roducing tile negotiated wage incresase negotiated by ths partics for
tiss yoar 1972 from 6.2% to 5.5%.

5. 4“what thcoreaftsr and on June 28, 1972 representatives of the
Complainant aad Respondent executcd a formal collactive bargaining
agreemeat covering thi: wages, hours aad working conditions of tnec law
enforcenent persoanncl in tho enploy of tiie Respondent effective frouw
January 1, 1971 to November 3, 1972; that said agreamant contained
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among its provisions tne wage schnadule as moaifisd by the Pay Bboara;
that said collective bargaining agre=ment also provided for final and
bindiag arvitration of grievances arising under said collective bar-
gaining agreement, as woll as tue following provision material to tas
issu2 horein:

"PARY V

C. SAVIUG CLAUSE

If any article or sg¢ction of this Agresment or any adagnaa
tiicreto as it relates to matters under the exclusive control of
tiie Common Couacil of tha City should be hazld invalid by opera-
tion of law or by any tribunal of competent jurisdiction, or if
compliaance with or enforcement of any article or section should
b2 restrainad by such tribunal, the remainder of this agrecment
and audecanda shiall not be affected thereby and the parties shall
anter into lumediate collective bargaianing negotiations for tiro
purposc of arriving at a mutually satisfactory replacement for
sucn article or scction.”

-+

6. That on August 29, 1972, repressantativas of the Complainant mot
with reopresantatives of the Respondent and oa such date representatives
of the Complainant requested that representatives of the kKespondent apgo-
tiatz a non-2conomic replacemeant, in accordance with the “Saving Clausz”
containzd in the collactive bargainiag agrecement existing betwe=zn tha
partiss, contending that thie action of the Pay board by denying the
approval of th2 implomentation of 6.2% wage increzasz rfor the yzar 1972,
pernittioa thz Complainant, and raquired tha Respoadznt, to enter into
lrunediate collsctive bargaiaing for the purpose of arriving at a mutually
satisfactory replaczment for tho wages reguastod but not approvsa by ta:z
Pay Boarqa; tnat tl:e repros2atatives of the kespondeont refused to eagayw
in sucl negyotiatioas; that on Octob=r 4, 1972, the prasident of tue
Complainant dirscitnd a lotter to tiie Respoadent's lavor negotiator
spiecifically requesting tihat the Respondent eater into imnediate collic-
tive bargaining to provida a satisfactory roeplacouent of the allogau loss
in wages as a result of ths Pay Board's action; and that, however, at all
times material herzin thoe Respondant refusad, and coatianues to refuse,
to engage in such collective bargainiag as requostad by the kesponasnt.

7. That on Octoover 26, 1972, tage Complainant initiated tne iastaat
proccadiag by f£iling a complaint of prohibitad practices, wharelia it
alleged that the rofusal of Respondant City to apide by its coantractual
duty to oargain with the Complainaant Association, as previously requestaiu,
constituted a prohibitea practice within ti.e meaning of thie municipal
Employment Relations Act and, therein tnie Complainants requcested tne
Wisconsin Employment xkelations Commission to order tha ke@sponuants to
"immzdiataely engage in collective bargaining (with the Complainant)
pursuant to the Saving Clause” in ti:e collective pargaianing agraoment;
that hearing in the matter was set for bDecenber 1, 1972, at milwaukae,
wisconsin; that on Novembar 24, 1572 the kespoundents filed an answar
wiicrein, among other things, admitted that the Respondants refusad to
rcopan the collactive bargaining agrzemant, deaied that "any soction of
tiio lavor agrosment petween Complainant ana Respondent was n=ld iavalia
by any tribunal, including the Feuzral Pay Board, " and further materially
allcogea thiat the Complainants had no right to proccod against tho
responucnts by way of a prohibiteu practice proceeding since the labor
agreement “was negotiated under Sec. 111.70 (wis. Stats.) 1561, ana
Complainant uader said law nad no right to maintain any action agaiast
tiie Employer by way of prohibited practice charges. The employes ropra-
santed by thiis complainant had only the right to proczed to fact finding
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under said law and the employer invoked trls right in an attempt to
arrive at a settlcoment of thie labor relations proolﬁms existing betwcon
compla;nant and respondents"; and thiat tlhierefore Section 111.70(3) (a)

5 of tue mun1c1pal Employm;nt Relations Act was not applicable or
available to the Complainaints as charged in the complaint.

8. That prior to the conduct of the hcaring, which was held on

AAAAAAAAAA I X ; i ) s
UEeCembar .L, 19 14, the L.uuly;a.;.u.cuxu naauw.&.at.\.uu on Novambear b, 18972 filea

a pCt$t¢on with the Wisconsin Employment Relations Commission requastLug
final and binding arbitration pursuant to Section 111.70(4) (jm), whereia
Complainant allesged that the 1971-197Z collective bargaining agreement,
referrea to abovc, had expired on November 4, 1972; that collective
bargaining sessions had been held beotween reprosentatives of the Com-
rﬂa.'ﬁanr ana qunnnnffﬁ'l* and that tho uar tips ware unapble to reach an
agre ement with r;spect to the terms ana conditions of the successor
collactive oargalnlng agreement; and subsequently, the Commission being
satisfied tiiat an lmpasse existad between tne partles, on January 29,
1973, issued an order appointing an arbitrator to issue a final and
binding award in the matter.

9. That the transcript of thy hearing in the instant proceading
was mailed to the parties on January 5, 1573; that counsel for the
Complainants filed their brief oa sMarch 9, 1873; and that counsal for
the Respondents filed their brief on april 18, 1973; that in the
responéents' bricf, and for the first time since the filing of the
conplaiat initiating the instant proceeding, he Respondents attemptod
to raisz an additional issue by allzging in thoair brlef that since tho
Lompla;nanbs allagad that the xespondents violatod the collactive par-
gainiag agre ement, and since the collactive bargaining agreeuent
containea a prov1s;on for final and b;ndlng arbitration witn respect
to guestions arisiag as to the meaning and apyl¢catlon of tuic terus
of tiic collective uargalnlng agrzement, that the Wisconsin Employnat
Lelations Commission, in effsct, should not exercise its jurisdiction
to determine whether the collective bargaining agreement was violated
siace the Complainants did not proceed to arbitration with regard to
the subject matter involved in tha instant complaint proceeding.

Upon thic basis of the avove and foregoiang Findings of Fact, tuc
Commission makes the following : '

COLCLUSIONS OF LaWw

1. That, since tho issue as to whether the Respondents, the City
of silwaukee, et al, hava violated the collective bargaining agrz2ement
existing batween partlpb, arosa following tue effective date of the
Wiunicipal Employment Relations Act, the wisconsin Employment Relations
Commission has jurisdiction to determine matters relating to said issue.

2. That since tne pleadings herein containad no allegatlons with
respact to the contractual arbitration procedure, and since no evidance
was introduceda into the record with regard to the demand for arbitratioa,
or tiiz refusal to procead to arbitration, and since tha merits of tue
issuas raised ian tho pleadlngs were fully litigated dauring the course
of the abarlng herein, the Wisconsian Employment kelations Commission
hereby exercises its jurisdiction to determins the instant matter on
the m,rlts.

3. 7That, since the Pay Board did not declare any provision of tae

collective bargaining agresment executed on June 28, 1972 by thz Com~
plainant, iilwaukce Professional Policemen's Protective Association
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and xaspoadent, City of Milwaukes, invalid or incapable of compliance
or enforcement, thz Respondents, City of dilwaukze, et al, by refusing
to engage in negotiations with Complainants, riilwaukee Professional
Policemen's Protzctive Association et al, at the request of said Com-
plainants on October 29, 1972 and thereafter, th2 Complainants, City
of rilwaukze, et al, nave not committed any prohibited practices withi-
in ths meaning of Section 111.70.(3)(a)4 or 5, or any other provisions
of the Municipal Employment Relations act.

On the basis of the above and foregoing Findings of Fact and
Conclusions of Law, tha Commnission makes ths following

ORUEK

That the complaint filed in tiie instant matter be, and the same
hereby is, alsmissed.
Given under our Lands and seal at tuo
City of usadison, Wisconsin, this 1l5ta
day of way, 1973.

CONSIN
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CITY OF MILWAUKEE, CXIX, Decision No. 11854

MELORANDUr ACCOMPANY ING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

In the complaint filed herein the Complainants alleged that the
Respondents violated an existing collective bargaining agreement by
refusing to negotiate with Complainants following a determination by
the Pay Board which resulted in a .7% "loss" of wages in the second
year of the agreement, thus falling within thie conditions set forth
in the "Saving Clausa" of the collective bargaining agreement. In
thiat regard the Complairants allege that the kespondent committed
prohibited practices within the meaning of the wunicipal Employment
relations Act and reqguested the Commission to order the Respondants
to engage in collective bargaining "to find a suitable replacement
for tue said loss”.

In the answer thé Respondents alleged that the action of the
Pay Board did not constitute an activity so as to require the imple-
mentation of the procedure set forth in the “Saving Clause" of the
agreement, and therefore there was no obligation upon the Respondents
to engage in any negotiations for any “"replacement clause". The
Respondents, by way of affirmative defense, further alleged that the
partiss (1) were bound by the decision of the Pay Board, and (2) that
since the labor agreement was "negotiated" under Section 111.70, Wis.
Stats., (1l96l1l) that the Complainants had no right to proceed to fact
finding to resolve the issues existing between the parties and thers-
fore Section 111.70(3) (a)5 of the sunicipal Employment kelations Act
is not applicable in the instant proceading.

As indicated in the Flndlngs of Fact, the Respondents, following
the close of the hearing, in their briefs filed as late as Apr;l 18, 1573,
for the first time alleged that the Commission should not exercisa its
jurisdiction to determine whether the collective bargaining agreemeant
was violated, contending that the Complainants should have proceeded in
accordance with the grievance procedure set forth in the collective bar-
gaining agreement.

The facts material to the disposition of the issues raised herain
are sa2t forth in the Findings of Fact and nced not be reiterated in
this iMemorandum.

The Issu2 With Respect To The Application Of MERA

The collective bargaining agreement was formally executed on June
28, 1972, long after November 11, 1971, the effective date of the
Municipal Employment Relations Act 1h alleged refusal to bargain,
in accordance with the Saving Clause, occurred at a time following
August 29, 1972 when representatives of the Respondent Association
requested representatives of the Complainant to negotiate a non-economic
replacnment for the "loss" of wages as a result of the action of the Pay
Board in not approving the joint wage request for the year 15972. The
contention of the Respondent that the only relief available to the
Complainants is a fact finding proceeding has no merit whatsoever. The
collective bargaining agreement was executed after the effective date
of MERA and the alleged violation thereof subsequently occurred, and
therefore the Commission has jurisdiction to determine whether, in fact,
the Respondents violated the collective bargaining agreement and/or re-
fused to bargain in good faith with the Complainants.
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The Issu2 With Respact To Arbitration

The Respondents at no time prior to the close of the hearing
raised any defense to the effect that the Complainants should pro-
czed to utilize the grievance and arbitration provisions in the
collective bargaining agrecment with ragard to the allzged viola-
tion thersof. It has long been the policy of the Commission that
where in a complaint proceseding the complaint and answer are devoid
of allegations with respect to arbitration, and whers no evidence
was introduced into the record to a demand to proceed to arbitra-
tion or refusal with respect to such demand, and where the parties
have presented evidence with regard to thz merits of the dispute,
the Commission considers that the parties have waived the arbitra-
tion provision in their agreement and therefore, where the merits
of tha dispute were fully litigated before the Commission, the
Commission will determine the dispute on its merits. 1/ Therefore,
in this proceeding the Commission has determined to exercise its
jurisdiction to make a determination on the merits involved as to
whethar the collaective bargaining agreement was violated.

Issue As To The Alleged Violation Of The Agreement

The Complainants allage, by virtue of the action of the Pay Board,
by not approving the wages agreed upon by the parties for the sescond
year of the agreement, the Complainants, in accordance with the "Saving
Claus2" in the agreemeant have the right to request Respondents to com-
mence negotiations of a replacement provision, and tha refusal of the
Respoadents to engage in negotiations thereon constituted a violation
of th2 agreement. However, it should be noted that the collective
bargaining agreement, as executcd on June 23, 1972 actually contained
the wage scale as finally approved by the Pay Board, and therefore no
provision of the executed agreement was held invalid by any operation
of tiiz law or a tribunal of competent jurisdiction. It is true that
the wage scinedule in the executed agreement was not identical to tnz
wage schedule in the Memorandum of Understanding. However, the action
of thz Pay Board in not approving the agreed wage scale for the sacond
year of the agreement was made known to the parties prior to the execu-
tion of thez written collective bargaining agresment. At that time the
Complainants could have requested the kespondents to negotiate a
"replacement clause” because of the action of the Pay Board. However,
for some reason, not disclosed in the record, the Complainants failed
to do so.

The Pay Board's action of not approving the wage schedule as agreed
upon oy the partias was included as the wage schedule in the collective
bargaining agreement, and, as indicated above, no provision in the execu-
ted agreament was changed by the Pay Board, and therefore there was no
obligation upon the kespondents to bargain a replacement clause, assuning
that tha2 Pay Board was such a tribunal as contamplated in the Saving
Clausea.

Dated at hMadison, Wisconsin, this 15th day of May, 1973.

1/ 2et #siilk Co. (6209) 1/63.
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