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STATE OF WISCONSIN -
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

WISCONSIN RIVER VALLEY DISTRICT
COUNCIL OF CARPENTERS, AFL-CIO,

i : Complainant,

No. 16867 Ce-~1491
Decision No. 11941-A

vs.

: Case I
NAPIWOCKI CONSTRUCTION, INC., :

Respondent.

Appearances:
Goldberg, Previant & Uslmen, Attorneys at Law, by Mr. Alan M.
Levy, appearing on behalf of thz Complainant.”
Mr. Francis Napiwocki, President, Napiwocki Construction, Inc.,
appearing on behalf of the Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

A complalnt of unfair labor practices having been filed with the
Wisconsin Employment Relations Commission in the above entitled matter,
and the Commission having appointed Sherwood Malamud, a member of its
staff, to act as an Examiner and to make and issue findings of fact,
conclu81ons of law and orders as provided in Section 111.07(5) of the
Wisconsin Employment Peace Act; and, pursuant to Notice, a hearing on
said complaint having been held at the Portage County Courthouse,
Stevens Point, Wisconsin, on July 25, 1973, before the Examiner; and
the Examiner havxng considered the ev1dence and the post—hearlng
corrnspondence of the parties and being fully advised in the premises,
makes and issues the following findings of fact, conclusions of law
and order.

| " FINDINGS OF FACT

1. That Wisconsin River Valley Council of Carpenters, AFL-CIO,
hereinafter referred to as the Complainant Union, is a labor organization
having its offices at 318 Third Avenue, Wausau, Wisconsin.

2. That Naplwockl Constructlon, Inc., hereinafter referred to as
the Respondent, is an employer with offices located at Route #2 Box
55, Stevens Point, Wisconsin 54481; Respondent Employer is in inter-
state commerce and is under the Jurlsdlctlon of the National Labor
Relations Board.

3. That from April 1, 1969 through April 1, 1971 Complainant and
Respondent were parties to a collective bargaining agreement which
set forth the wages, hours and working conditions for certain of
Respondent's employes; said collective bargaining agreement was renewable
automatlcally unless either party served on the other party notice of
termination at least sixty days prior to the expiration date, April 1,
1971. Article XVI of said collective bargaining agreement prov1des
as follows:

"ARTICLE XVI
DURATION OF AGREEMENT
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This Agreement shall continue in full force and
effect from April 1, 1969, to April 1, 1971, and continue
in full force and effect from year to year thereafter,
and shall be subject to amendment or tarmination bv
either party only if either party notifies the othsr
party in writing of their desire to amend cor terminate
the same sixty (60) days prior.to April 1, 1971, or
sixty (60) days prior to April 1 of any subs=quent
year. Since it is the intention of the parties to
settle and determine subjects of collectivs bargaining
between them, it is expressly agreed that theres shall
be no rsopening of this Agreement for any matter per-

. taining to rates of pay, wages, or hours of work during
the term of this Agreem2nt. The Agreement may b=
rzopenad on matters pertaining to other contract terms
and conditions of employment upon mutual consznt of the
Wisconsin River Valley Contractors Association and the
Wisconsin River Valley District Council cf Carpenters.”

The other pertinent sections of the '69-'71 agreement are as
follows:

“ARTICLE III
' WAGES

Hourly Rate Hourly Rate

Effective Date  Carpenter* For=m=sn HgW  Pansion*
October 1, 1970 6.23 6.78 .15 -10
ARTICLE IV

HEALTH AND WLLTARE

Section 1. During the lif2 of this Agreement, each Employer
covered by this Agrezement shall pay the sum of fifteen cents
(15¢) for each hour worked by all erployees covered bv this
Agreemant to the Wisconsin River Valley District Council
Health Fund. Payment to such Health Fund must b2 mada at
the end of each quarter, but not later than the fiftesnth
(15th) day of the following month.

ARTICLE V
PENSION PLAN

Section 1. During the life of this Agreemsnt, each Employar
Covired by this Agreement shall pay the sum of t2n cents (10¢)
per hour for sach hour worked by all amployses coverad by this
Agra2emant to the Truste=s of the Wisconsin River Vallay District
Council Pansiocn Trust. These paymsnts shall bz mads not later
than the fifteenth (15th) day of each month following the
quarter for which paym~nt is being mads.
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- That in the spring of 1971, the Complainant attempted to
terminate the 1969-71 collective bargaining agreement and open
negotiations concerning the wages, hours and working conditions

of certain of Respondent's employes; the Union's efforts to reopen
were untimely under the agreement and Section 8(d) of the NLRA;
nevertheless, Complainant precipitated a work stoppage against
Respondent. On February 15, 1972, the parties entered into a
collective bargaining agreement which contained an expiration date
of June 1, 1972; the 1972 agreement contained a clause which reads
as follows:

+orm e o 2

"ARTICLE XVI
DURATION OF AGREEMENT

This Agreement shall continue in full force and effect
from Oct. 18, 1971 to June 1, 1972, and continue in full
force and effect from year to year thereafter, and shall
be subject to amendment or termination by either party
only if either party notifies the other party in writing
of their desire to amend or terminate the same sixty (60)
days prior to June 1, 1972, or sixty (60) days prior to
June 1 of any subsequent year. Since it is the intention
of the parties to settle and determine subjzcts of
collective bargaining between them, it is expressly agreed
that there shall be no reopening of this Agreement
for any matter pertaining to rates of pay, wages, or
hours of work during the term of this Agreement. The
Agreement may be reopened on matters pertaining to other
contract terms and conditions of employment upon mutual

consent of the Union and the Employer."“

5. That on February 15, 1972, Respondent Employer filed a
charge with the National Labor Relations Board, charging Complainant
Union with a violation of the National Labor Relations Act, Sections
8(b), 1(aA) and 8(b)(3). That on September 5, 1972, Counsel for Com-
plainant Union and on November 27, 1972, the Regional Director for
the National Labor Relations Board executed a settlement agreement,
and pursuant to that agreement, on January 3, 1973, Complainant executed
a notice wherein Complainant agreed inter alia to "rescind and abrogate
the collective bargaining agreement which It had required Napiwocki
Construction, Inc. to enter into on February 15, 1972"; a copy of said
notice (charge and settlement agreement, as well) are attached hereto
and made a part of the within findings of fact.

6. That on March 21, 1972 the Employer notified the Union that
the Employer was terminating the 1972 agreement unless a new agreement
was reached prior to Juns 1, 1972, the expiration date of the 1972
agreement.

7. That after March 21, 1972 and pursuant to the notice of
termination served by the Employer on Complainant the parties entered
into negotiations in order to achieve a new collective bargaining
agreement; that from March 21, 1972 to the date of hearing, the parties
had failed to conclude a new collective bargaining agreement.

8. Under the 1969-71 collective bargaining agreement and in the
1972 collective bargaining agreement Respondent agreed to make certain
payments to the Health and Pension Funds administered by the Complainant,
and that Respondent did make such payments through July, 1972.

9. That under the 1969-1971 agreement Respondent had agreed to
pay a journevman carpenter $6.23 per hour and a foreman $6.78 per hour;
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972 1/ Respondent naid a dournevman carpenter

AR PR M A  prlRRSA R e e L L ity

deln mda £
that from June 7, 1

$6.00 per hour and the foreman $6.50 per hour. That Complainant's
claim for differential rates of pay and for contributions to the
Health and Pension Funds are for a period which commences on June 7,
1972.

ing findings of fact, the

= T -

Upon th

the is of
Examiner makes the following

basis the above and foreg

CONCLUSIONS OF LAW

1. That no contract was in existence between the parties on
June 7, 1972, and that no collective bargaining agreement existed
between the parties up to and including July 25, 1973; there being
no contract in existence at the time Complainant's claim arose,
Respondent was under no contractual obligation to pay the wage rate
claimed by the Union, nor make any contribution to the Health and
Pension Fund. Therefore Respondent did not violate Section 111.06(1)
(f) of the Wisconsin Statutes.

2. That since Respondent is in interstate commerce, and under
the jurisdiction of the National Labor Relations Board, therefore the
Commission lacks jurisdiction to decide Complainant's allegations
that Respondent-.violated Section 111.06(1) (a), (c)1l, and (d) of the
Wisconsin Employment Peace Act.

NOW, THEREFORE, it is
ORDERED

That the complaint filed in this matter be, and the same hereby
is, dismissed.

Dated at Madison, Wisconsin, this /?‘t‘: day of March, 1974.
WISCONSIN EMPLOYME RELATIONS COMMISSION

By
Sherwood Malamud, Examliner

1/ Complainant filed its complaint on June 7, 1973. The Examiner

limited his findings. to conform to tHe one year statute of limitations

provided in unfair labor practice cases under 111.07(14).
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NAPIWOCKI CONSTRUCTION, INC., I, Decision No. 11941-a

MEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Complainant alleges in its complaint filad on June 7, 1973 that
Respondent Napiwocki Construction has committed unfair labor practices
in violation of Sec. 111.06(1)(a), (c)l, (d) and (f) of ths Wisconsin
Statutes in its failure to pay wage rates, and make contributions to
the Health and welfare, and Pension funds pursuant £o0 a collective
bargaining agreement between the parties.

Respondent did not answer the complaint. However, at the July 25,
1973 hearing Respondent denied the existence of a collective bargaining
agreement between Complainant and Respondent.

On July 27, 1973, Respondent submitt=d a latter from Complainant
to Respondent for Examiner's consideration. On August 2, 1973 the
Examiner received a letter from Counssl for Complainant cbjecting
strenuously to the receipt in evidence of Respondent's proposed exhibit.
Counsel added that in order for the Examiner to consider tha letter,
it would be necessary to reop=an the record and raconvens the hearing;
to-wit, Complainant objected.

On November 13, 1973, Complainant submitted a four page letter con-
taining legal citations and argument; on November 21, 1973 Respondent
submitted another letter betwsen Complainant and Respondent for the
Examiner's consideration. On November 27, 1973 Complainant responded
to the Employer's argument of November 20, 1973. At the July 25,

1973, hearing the parties agrszed that no brizfs would be subnitted;
and that argument would,be limited to the oral presentation at the
haaring. 2/

The Examiner has not considered any of the axhibits or post hearing
arguments submitted by the parties. The record was closed on July 25,
1973 and the only reservation made for argument was Complainant's
submission of legal citations. Those citations were considared by the
Examiner.

Complainant's claim for the difference between the wage rate paid
by the Employer and the wage rate established by the '69-'71
collective bargaining agreement and its claim for payment to the Health
and Pension Funds administered by the Union are bassd upon the exist=nce
of a collective bargaining agreement betwzen the parties. The existance
of a collective bargaining agreement betwzen the parties is the central
issuz in this case. In order to determins that issue, th2 Examiner must
determine the conssqua2nce of the November 27, 1972 settlement agreement
between the Complainant Unicn and the National Labor Rslations Board
raescinding thaz 1972 collesctive bargaininc agrzem=nt.

SETTLEMENT AGREEMENT BETWEEN COMPLAINANT AND NLRB

The Examiner takes judicial notice of thes formal papsrs filed with
the National Labor Rzlations Board in this case, namsly the charge,
szttlement agreement and tha notice executed by Complainant Union
pursuant to the settlement acreement. Copplainant's Counsrl, who was

2/ Complainant made refsrence to "citations” during its arqument. Og
July 26, 1973 the Examinsr referred a lztter to the Complainant with
a copy to Respondent requesting the Complainant's legal citations.
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couns2l to Wisconsin River Valley District Council of Carpenteré,
AFL-CIO before the National Labor Relations Board advised the Examiner
that the charge against the Complainant arose out of the Union's
failure to give the Employer timely notice in its attempt to reopen
the '69-'71 collective bargaining agreemsnt as rsquired by Section 8(d)
of the National Labor Relations Act. 3/ On January 3, 1973, the

Union executed the notice which was issuad pursuant to the settlement
agreement between the Union and the National Labor Relations Board;

the Union thereby agreed to rescind and abrogate the 1972 collective
‘bargaining agreement. The lesgal effect of this Act was to nullify
that agreement. In addition, the Wisconsin River Valley District
Council agreeq to:

", . .(4) Continue in full force and effect without
resorting to strikes all the terms and conditions of
any existing contract pursuant to 8(d) (4) of the Act;
« « « Notice to members posted pursuant to a settle-
ment agreement approved by a regional director of the
National Labor Relations Board. Dated January 3, 1973."

The complaint filed in the instant matter is an attempt by Complainant
to comply with (4) of the notice quoted ‘above, by enforcing "any existing

]

3/ Section 8(d) of the National Labor Ralations Act provides as
follows:

", . .(d) For the purposes of this saction, to
bargain collectlvely is the performance of the mutual
obligation of the emplover and the represantative of
the employees to meet at reasonable times and confer
in good faith with respect to wages, hours and other
terms and conditions of employment, or the negotiation
of an agreement, or any question arising thereunder,
and the execution of a written contract incorporating
any agreement reached if requested by either party,
but such obligation docs not compzl 2ither party to
agree to a proposal or require the making of a
concession: Providad, That where there is in effsct
a collectlve—bargalnlng contract cov:ring employees
in an industry affecting commerce, the duty to bargain
collectively shall also mean that no party to such
contract shall terminatz or modify such contract, unlass
the party desiring such termination or nodification--

(1) serves a written notice upon the oth~r party
to the contract of the vroposed termination or
modification sixty days prior to the =xpiration
date thereof, or in tha =svent such contract con-
tains no expiration dats, sixty days prior to th=
tim=s it is proposed to make such termination or
modification;

. . .

(3) notifies the Federal Mediation and Conciliation
Sarvice within thirty days after such noticez of th=
existence of a dispute, and simultantously therewith
notifies any State or Territorial agesncy establish~d
to mediate and conciliate disputes within the State
or Territorvy wheras the dispute occurrsd, provided
no agreement has besn r=ached by that timg; and. . ."
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contract”, which Complainant contends is the 1969-1971 collectiwve
bargaining agreement.

Complainant's attempt to reopen the 1969-1971 collective bar-
gaining agreement was untimely under the WLRA and the agrezment.4/
A strike ensued and a collective bargaining agrezment was th2 product
of that strike; ultimately, the Union agrzed to a settlement with the
National Labor Relations Board, whereby the 1972 agresment was
rascindad. Since the Union's attempt to reopen the 1969-1971 aareem=2nt
was untimely. it therefore follows that the renswal claus2 contained
in Article XVI of that agrermant operated to rensw the '69-'71
acreament for a period of one additiocnal vear. On March 21, 1972
approximataly one month aftsr the Employsr had sxscutad the 1972
collactive bargaining agrsznent (the agrsem=nt was signed on Februarv 15,
1872), the Employer notified the Unicn of +ihe Enrloysr's intention to
terminate the 1972 collective bargaining agr:ssmunt.

The Employer claimed at the hearing that this lMarch 21 notice
was mailed for the purpose of terminatinc¢ thzs 1959-1971 acrsemant.
lowevzr, in the mediation notice which the Empleover dirzcted to the
F=d2ral Mediation and Conciliation Service on March 21, 1972, the
Employer notzad that the sxpiration date of the contract which it
dzsired to terminatz was June 1, 1972. The 1972 collective bargaining
agreemznt bore the expiration date of June 1, 1972. The '69-'71
collective bargainina agreement bore an April 1 =xpiration date. Due
to the fact, that ths mediation notice r-fers to the expiration date cof
the 1972 agresement, it is the Examiner's finding that th2 Employ=r
was indead attempting to terminate the 1972 agreement and not tine
1969-1971 agreement.

The mailing of the March 21, 1972 notice and the decision of
the Union to enter into negotiations pursuant to that notice were
basad upon tihe mutual mistake of the parties that the 1972 acr=sment
was in effeckt. However, with the recission of the 1972 agrsement, the
act of mailing thas notice and the negotiations b=twmRzn Complainant and
Raspondent which snsusd vursuant to that notice, ar=s events and activitiss
which occurrad which wzarz not rescinded and could not be rescinded by
the settlement agre=ment betwsen the Union and the National Labor
Relations Board. Ths reopening provision contained in Article XVI
of the '69-~'71 collectivz bargaining agreement provides that the
2ntire agre<ment may b2 reopsned or amendzd upon notice sixty days
prior to termination. A similar clause was prasant in the 1972
coll=active bargaining agresement. It is clear, when the partiss sat
down to negotiate a new agrzement after March 21, 1972 that thare was
an aexpactation in both partiss that the agreement would terminate unless
a new agreemant was reachad. By entering into negotiations, th=a
Union acknowledged that whatever agreemsnt was in sffect would expire
unless a new agreement was reachad. The bargaining relationship between
the partiss establishes that no matter what agr=zement was in effect
in March, 1972, the partiss =mbarked on nsgotiations with the intent
of achigving a successor agrsement. The failura tc achieve a new
agre=ment cannot be used as the basis to r=vive an agrsement which
expired.

4/ Since sixty days notice is the statutory and contractual requirement

T for reopening the agreement, the Examiner has drawn the inference
that failure to comply with the statutory notice requirements
resulted in a failure to meet the contractual requirements, as well.
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The Examiner concludes that the '69-'71 agreement was terminated,
and was not in effect in June, 1972 when the Union's claim aros=.

Dated at Madison, Wisconsin, this \q”“'_\ day of March, 1974.

WISCONSIN EMPLOYMEN SLATIONS COMMI

By

Sherwood Malamull, Examiner
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