STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

In the Matter of the Petition of
COLUMBI A COUNTY

( HOSPI TAL AND HQOVE) Case 13
: No. 38577 ME-167
I nvol vi ng Certain Enpl oyes of : Deci sion No. 12038-D

COLUMBI A COUNTY Represented by
LOCAL 2698, AFSCME, AFL-CIO

Appear ances:
Hesslink Law Ofices, S.C., by M. Robert M Hesslink, Jr. Attorneys at
Law, 6200 Gsholt Drive, WMadison, Wsconsin 53713, appearing on
behal f of Col unbi a County.
M. Mchael J. WIlson, Staff Representative, Wsconsin Council 40,
AFSCVE, AFL-CIQ 5 (Qdana Court, Madison, Wsconsin 53719, appearing
on behal f of Local 2698, AFSCME, AFL-Cl O

FI NDI NGS OF FACT, CONCLUSI ON CF LAW
AND ORDER CLARI FYI NG BARGAI NI NG UNI T

On January 19, 1988, the Wsconsin Enpl oyment Rel ati ons Comm ssion i ssued
Fi ndi ngs of Fact, Conclusion of Law and Order Carifying Bargaining Unit in the
above-entitled matter wherein it concluded that Licensed Practical Nurses
(LPNs) enployed by Colunbia County at the Colunbia County Honme were not
supervi sory enployes within the meaning of Sec. 111.70(1)(0)1, Stats. and thus
were appropriately included in a collective bargaining unit represented by
Local 2698, AFSCME, AFL-C O

The County thereafter sought judicial review of the Commi ssion Oder. On
March 16, 1990, Colunbia County Crcuit Judge Donn H Dahl ke issued an O der
which reversed the Commission's decision and renmanded the nmatter to the
Conmmission with instructions that an order be issued excluding the LPNs from
the bargaining unit represented by Local 2698.

On March 7, 1991, the Court of Appeals, District IV nodified Judge
Dahl ke's Oder by renmanding the nmatter to the Conmssion "for further
consi deration." On remand, the Court of Appeals directed the Conmission to
exam ne Comm ssion findings regarding the LPNs' disciplinary authority and to
conpare the LPNs' job description from 1975 with the current "Team Leader" job
descri ption.

Upon receipt of the remand, the Commission gave the parties the
opportunity to state their positions as to how the Comm ssion should proceed.
By letter dated June 16, 1991, the County suggested that a new hearing be
conducted so the supervisory issue would be resolved based on the LPNs' current
responsibilities. Local 2698 opposed the County's suggestion in a letter dated
June 7, 1991. The County then responded with a letter dated June 18, 1991 in
which it argued that the remand Order does not expressly limt the Comm ssion's
authority to deciding the LPNs' status based on the existing record.

Havi ng considered the parties' positions, the Conm ssion concluded it was
appropriate to conduct additional hearing regarding any changes in the LPNs'
duties and responsibilities since the original OCctober 1987 hearing which
relate to supervisory status. On February 19, 1992, the Conmi ssion conducted
the additional hearing in Mdison, Wsconsin. The parties filed additional



witten argument by March 24, 1992. Having reviewed the record from both
hearings and the Court of Appeals instructions to us on remand, we make and
i ssue the follow ng

FI NDI NGS OF FACT

1. Col unmbi a County, herein the County, is a mnunicipal enployer having
its offices at 400 DeWtt Street, Portage, Wsconsin 53901.

2. Wsconsin Council 40, AFSCME, AFL-CIO and its affiliated
Local 2698, herein the Union, are |abor organizations having their offices at 5
Qdana Court, Madi son, Wsconsin 53719.

3. The Union is the exclusive bargaining representative of the
foll owi ng bargaining unit at the Col unbia County Home:

all regular full-time and all regular part-tine
enpl oyes (enployed 16 hours or nore per week),
excluding adm nistrative, managerial enployes, Medical
Recor ds d erk, supervi sory, regi stered nur ses,
registered therapist, registered dieticians and all
ot her professional enployes, tenporary and part-tine
enpl oyes enpl oyed | ess than 16 hours per week. 1/

4. On March 20, 1987 the County filed a unit clarification petition
with the Conmmi ssion wherein it sought to exclude from the bargaining unit
described in Finding of Fact 3 all Licensed Practical Nurses (LPNs) enpl oyed by
t he Col unbi a County Home (the Hone) as supervisory enpl oyes.

5. The Home is ultimately under the supervision of the Col unbia County
Board of Supervisors; and that the rel evant Hone organi zati onal structure is as
fol l ows: County Hone Conmittee, Adm nistrator, Director of Nursing, Charge
Nurse, Team Leaders, MNursing Assistants and Certified Medical Assistants
(CVAS) .

6. Cerald Baldowin is the Admnistrator of the Honme, and is
responsible for its overall operation. Baldowin reports to a five-nmenber Home
Conmittee which sets policy for the Hone and oversees several departnents in
the Home, each of which is supervised by a departnent head. The depart ment
head for the Nursing Department is the Director of Nursing, currently Jean
Wadsworth. Wadsworth is responsible for the care of the patients at the Hone,
and super-vises the three daily nursing shifts. \Wadsworth is responsible for
the hiring of all staff in the Nursing Departnent. Wadsworth is ultimately
responsible for all staff scheduling, including daily shifts, vacations,
personal tine, overtime, and sick |eave. Gievances are brought directly to
Wadsworth unless a Charge Nurse is acting as Director of Nursing in her
absence. Wadsworth reports directly to the Hone Admi nistrator.

1/ Local 2698, AFSCVE, AFL-CIO was certified as the exclusive bargaining
representative of this unit in 1972, Case XlIl, No. 16916, M= 958, Dec.
No. 11068 (WERC, 7/72). The classification of LPN was originally
included by stipulation in the certified unit. A unit clarification
petition was filed by Local 2698 in 1975, seeking the inclusion of the
position of LPN Il in the unit. The Commi ssion held that said enpl oyes
were properly included. Col unbia County Hone, Dec. No. 13536-A (VERC,
7175).
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7. The method of providing services to residents in the Home has
changed since approximately 1983 when state directives brought residents to the
Home who required a higher degree of skilled care. As a result of that change,
the levels of care becane nore acute and the upgrading of staffing patterns
resulted in the hiring of nore |licensed personnel. In 1984, 32 beds were added
to the Hone for residents over age 65, and the devel opnentally disabled unit
was converted into a unit for residents with Al zheinmer's disease. Addi ti onal
hiring of licensed personnel, nanely LPNs and Regi stered Nurses (RNs), was done
on the basis of availability and resulted in LPNs taking on additional
responsibility for patient care. Since 1987, the level of care and the degree
of state and federal regulation has increased even further.

8. The Home is divided into two units, the Manor and the East Wng.
The Manor consists of a central nursing station and four wings. The East Wng
is physically separated from the Manor by the kitchen and dietary unit and has
a separate nurse's station.

9. The Hone operates on three shifts daily, nanely day, p.m, and
ni ght . Each shift has a supervising (Charge) nurse who is an RN and reports
directly to the Director of Nursing. Each wing on each shift has a Team Leader
under the direction of the Charge Nurse. The Team Leader nay be an LPN or an
RN. Al of the LPNs serve as Team Leaders on a regul ar basis.

10. The current job description of a Team Leader is as foll ows:
POSI TION:  TEAM LEADER
QUALI FI CATI ONS:

1. Must be an RN or L.P.N., currently licensed in
the State of W sconsin.

2. Must be experienced in areas such as: nur si ng
service adm nistration, restorative nursing,
geriatric nursing and psychiatric nursing, or
acquire such experience t hr ough staff
devel opnment prograns.

3. Must be physically and nentally capable of
performng duties.

RESPONSI BI LI TI ES:

1. Direct supervision of the total nursing staff
for care of all residents during the assigned
tour of duty, followi ng current approved witten
procedures and policies.

2. Have the ability to recognize significant
changes in the condition of residents and take
necessary action.

3. Must be thoroughly famliar with energency and
lifesaving policies and procedures to function
adequately in case of an energency or disaster,
and be famliar wth all HSS-132 rules and
regul ati ons, Federal codes and resident rights.

4. AR be responsible to MNursing Supervisor,
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10.

11.
12.

13.

Di rector of Nursing.

Participate in nursing organizations and attend
sem nars for continuing education.

Revi ew Policy and Procedure regarding view ng of
resi dent charts.

CPR certified

Make round (sic) on nursing unit under assigned
supervi si on.

Perform all duties related to resident care and
other duties assigned when requested by the
Nursing supervisor, or Director or (sic)
Nur si ng.

Acconpany physician on patient visits and review
patient orders wth physician for renewal,

change of discontinuance. I nf orm physician for

(sic) condition changes; receive order and check
order after transcription.

Make out daily assignment sheets for nursing
unit and nursing staff.

Supervise nursing staff: Nurse Tech, Certified
medi cation aide, MNursing assistants on the
assigned unit.

Cover the CMA whe assigned according to
pr ot ocol of CCH: Nur se and CVA
responsibilities.

Pass nedications and conplete treatnments as
ordered by the doctor.

Audit patient charts nmonthly, update on Nurse's
ai des care plan w th changing orders.

Review and revise patient care plans nonthly and
conmmuni cate any changes of care plan to care
pl anni ng nur se.

Conplete nursing assistant and CMA skill and
wor k performance annual | y.

Gve report to staff at change of shift.

Docunent work rule violations and make specific
recommendat i ons of corrective action.

Adhere to the Safety rules and regulations of
t he Col unbi a County Horme.
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11.

Si gnat ur e: Dat e:

The current job description for an LPN is as foll ows:

PCSI TION:  STAFF L. P. N

QUALI FI CATI ONS:

1.

BASI C

Graduation from an accredited school of
Practical Nurse Program and currently |I|icensed
by the State of Wsconsin.

Health status necessary to carry out assigned
duties.

Must be able to recognize resident's reaction to
nmedi cat i on.

Must have ability to hold confidential, all
i nfformation regardi ng residents.

DUTI ES:

Preforms (sic) wunder the supervision of the
professional nurse in charge, those functions
whi ch i mpl ement t he nur si ng departnent's
phi |l osophy and the nursing care goals for the
resi dents.

Supervi sed by charge nurse, DON Assigned to
unit by charge nurse.

Supervi ses nursing staff: nursing assistants,
certified nedication aides.

SPECI FI C DUTI ES AND RESPONSI BI LI TI ES:

1.

Performs nursing care procedures wthin the
scope of the practical nurse training program

Functions as a team | eader, under the direction
of an R N, supervising nursing assistants, and
certified nedication aides.

Supervises the CMA under the direction of the
charge R N. to achieve continuity of care for
all residents under her del egation.

Conpl ete annual evaluation on skill and work
performance of nursing assistants and CVA

Reconmmends di scharge or termnation of nursing
assi stants, CMA

Recomends changes in nursing care plans and
staffing.

May admit, transfer, and discharge residents

No. 12038-D



under supervi sion.

8. Provides care to the acutely ill resident under
the direction of the RN and supervises those
i ndi viduals providing direct care.

9. Adm ni sters oral and hypoderm c nedi cati ons upon
special training of the institution, if not
received within the LPN program

10. Noti fy physician of any condition changes and
receive order, according to protocol.

11. Is responsible for charting all admnistered
nmedi cations and treatments, as well as changes
in resident's condition.

12. Reports all changes in the resident's condition
to the R N. in charge.

13. Acconpany physician w th rounds.

14. Is responsible for the collection of |aboratory
specimens and the recording of these in the
chart and fl ow sheet.

15. Participates in house inservice, educational
prograns, workshops, and semnars, to pronote
further know edge and skills that are applicable
to the LPNs further developnent in his/her
field and for managenent of staff.

16. Adhere to the Safety Rules and Regul ations of
t he Col unbi a County Hone.

17. CPR certified.

18. Revi ew Policy and Procedure regarding view ng of
resident's chart.

Si gnat ur e: Dat e:

12. The Home enpl oys Nursing Assistants who are assigned to each work
area, are responsible for direct patient care, and report to the Team Leader.
The Team Leader assigns and oversees the work activity of the Nursing
Assi stants, although the Nursing Assistants generally know what is to be done
and go about doing it. The Team Leader on each shift oversees patient
appoi ntments, goes on rounds with each doctor, decides which staff nmay attend
i nservices, charts the status of each skilled care patient, and generally is
responsible for all patient care on the w ng. The Team Leaders initially
report to their assigned wings and then go to the central nursing station to
receive the report from the prior shift and to receive any additional
information fromthe Charge Nurse. The Team Leaders then report back to their

assigned areas and conmunicate any instructions to their teans. The Charge
Nurse visits each wing several tines per shift. The Team Leader spends the
majority of a shift nonitoring patient care being adm nistered by the Nursing
Assi st ant s. Team Leaders attend nonthly shift meetings with shift staff,

i ncl uding Nursing Assistants, which are conducted by the Charge Nurse. LPN and
RN Team Leaders do not attend managenent neetings of departnment heads, or
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supervi sory meetings attended by the Charge MNurses and Director of Nursing,
unless an RN is designated to attend by the Director in her absence.

13. Since 1987, the County has created a Certified Medication Assistant
(CvA) position. The CMAs dispense nedications to patients under the
supervi sion of Team Leaders. These positions require special training and are
filled fromthe pool of Certified Nursing Assistants. In order to qualify as a
CVA, a Nursing Assistant nust obtain recomendations from licensed staff.
Annual evaluations are considered in making decisions about pronotions to the
CVA position. Wth the creation of the CMA position, the anount of tine spent
by LPN Team Leaders in di spensing nedi cati on has been reduced.

14. Al nmenbers of the patient care team including Nursing Assistants,
are expected to report any deviation from standard patient care or
i nappropriate behavior that they observe. The Team Leader assesses the
information and investigates, which nornally includes talking to the enploye
who is the subject of the report, to deternmine whether there is a problem |If
the Team Leader decides there is a problem the Team Leader reports the matter
to the Charge Nurse on that shift and nmakes a recomrendation as to what should

be done. The Charge Nurse reviews the matter and if the subject Nursing
Assistant is to be verbally counseled, that is done by the Charge Nurse with
the Team Leader al so being present. If there is a recurrence of the conduct

that led to the verbal counseling, the Team Leader reports it to the Director
of Nursing and discusses the natter with her and a witten counseling record is
issued to the enploye. A counseling record is always signed by the Team
Leader, the enploye and the Hone's Adnministrator and is sonetinmes signed by the
Charge Nurse on the shift and the Director of Nursing. Although counseling is
not considered discipline, it can lead to discipline if the enploye repeats the
behavior that led to the counseling. The initial step in the fornal
disciplinary process is the issuance of a "disciplinary notice" and this can be
the next step following a witten counseling record. Team Leaders have the
authority to issue, and have issued, disciplinary notices after reporting and
di scussing the matter with the Charge Nurse. The Charge Nurse is generally
present when the notice is given to the enploye. The disciplinary notice is
signed by the Team Leader, the Charge Nurse, the Nursing Assistant and by the
Hone's Adm nistrator. Team Leaders can effectively recomend suspension and
di scharge of enployes. Team Leaders can independently suspend an enploye
wi thout pay in cases of suspected patient abuse. Team Leaders perform annual
and probationary evaluations of Nursing Assistants and CMAs. Team Leaders
cannot effectively reconmend that an enploye be denied a transfer to another
unit, forfeit a pay raise, or be disciplined as part of the annual or
probationary evaluation, although a probationary enploye who receives a poor

evaluation will not be retained and satisfactory evaluations are necessary to
receive a CMA position. Based on the recommendation of an LPN Team Leader, a
probationary enploye was term nated. Team Leaders are not involved in the

interviewing or hiring process for Nursing Assistants or CMAs. Team Leaders
cannot grant requests for vacation, personal days, sick |leave or overtinme.
When Nursing Assistants or CMAs call in sick, they call either the Director of
Nursing or the Charge Nurse who decides whether to call soneone in to replace
them Team Leaders do not have direct access to the personnel files of Nursing
Assi stants or CMAs. Only RNs are hired by the Home as Charge Nurses, or may
act as Charge Nurses, because of their ability under state regulations to
assess patients.

15. Each Team Leader oversees the work of four to ten Nursing
Assistants and CMAs. Wth the creation of the CMA position, Team Leaders spend
| ess time dispensing medication and a mgjority of their tinme directing the work
of enpl oyes. The starting wage for an LPN is $8.27 per hour while Nursing
Assistants start at $5.90 per hour. CMAs receive an additional $0.50 per hour
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over the applicable Nursing Assistant rate.

16. The LPN Team Leaders possess the requisite indicia of supervisory
status in sufficient conbination and degree to be supervisory enpl oyes.

Based on the above and foregoing Findings of Fact, the Commi ssion nakes
and i ssues the follow ng

CONCLUSI ON OF LAW

The Licensed Practical Nurse/ Team Leader's at the Colunbia County Hone
are supervisory enployes within the nmeaning of Sec. 111.70(1)(o)1, Stats. and

there-fore are not rmunicipal enployes within the neaning of Sec. 111.70(1)(i),
Stats.

Based on the above and foregoi ng Findings of Fact and Conclusion of Law,
t he Conmi ssi on nakes and issues the follow ng

ORDER CLARI FYI NG BARGAI NING UNIT 2/

That the position of Li censed Practi cal Nurse/ Team Leader is

appropriately excluded from the collective bargaining unit at the Colunbia
County Hone.

G ven under our hands and seal at the Cty of
Madi son, Wsconsin this 9th day of Cctober,
1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssSi oner

WIlliam K. Strycker /s/
WITlia Strycker, Comm ssioner

2/ Foot note 2/ found on pages 10 and 11.
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2/

Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified mail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,

petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49

any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or mailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings may be held in
the county designated by the parties. |If 2 or nore petitions for review

of the same decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shall order transfer or consolidation where appropriate.

Cont i nued
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2/

Not e:

Cont i nued

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodifi ed.

(c) Copies of the petition shall be served, personally or by

certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the
proceeding, upon all parties who appeared before the agency in the

proceeding in which the order sought to be reviewed was nade.

For purposes of the above-noted statutory tinme-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion;

and

the service date of a judicial review petition is the date of actual

recei pt by the Court and placenent in the nmail to the Conmi ssion.
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OCOLUVBI A COUNTY
(HOSPT TAL AND HOME)

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT, CONCLUSI ON
OF LAWAND ORDER CLARI FYI NG BARGAI NING UNI T

The procedural history of this case has already been recited earlier
herein. The Court of Appeals has directed us to give the alleged supervisory
status of LPN Team Leaders further consideration. W have done so with
particul ar enphasis on the Court's specific conments that:

(1) The County «claims that WRC s decision is
erroneous because the LPN s have authority to
i mpose discipline and reconmend hi gher |evels of
discipline. WERC specifically found that "(t)he
current LPN job description states that LPN s
may recommend the discharge or termnation of
nursing assistants, however, there was no
evidence that this has in fact occurred."
Cerald Baldowin testified that an LPN, Lisa
McNanee, effectively recommended that an aide,
Charlotte dark, be let go for failing to
satisfactorily perform her job. (An exhibit
indicates that it was, in fact, LPN, Cara
Kennedy, who wote the disciplinary warning.)
WERC s finding that the LPNs do not have
authority to effectively recomend termnation
| acks a substantial basis in the record.

(2) The County argued to WERC that the changes which
occurred at the Home beginning in 1983 inpacted
on the LPN s job duties, changing those duties
from what they had been when the LPNII's were
previously included in the bargaining unit.
WERC could rely on the prior decision to
determine whether the County's argument was
accurat e. However, WERC did not conpare the
team | eader job description with the LPNII job
descriptions from 1975. It should do so on
remand because all of the LPN s function as team
| eaders.

As to the matter of the LPN Team Leader's disciplinary authority, in our
1988 deci sion we nmade the follow ng Findings of Fact:

11. That all nenbers of the patient care team
including nursing assistants, are expected to report
any deviation from standard pati ent care or
i nappropriate behavior that they observe; that nursing
assistants report any such problems to their team
| eader; that the team | eader assesses the information
and investigates, which normally includes talking to
the nursing assistant who is the subject of the report,
to determine whether there is a problem that if the
team |eader decides there is a problem or that
sonet hing wong has been done, the team | eader reports
the matter to the Director of Nursing or the
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In our
fol |l ows:

supervising nurse on that shift and rmakes a
recommendation as to what should be done; that the
supervising nurse reviews the matter and if the subject
nursing assistant is to be verbally counseled, that is
done by the supervising nurse with the team | eader also
being present; that if there is a recurrence of the
conduct that led to the verbal counseling, the team
| eader reports it to the Director of Nursing and
di scusses the matter with her and a witten counseling
record is issued to the nursing assistant; that a
counseling record is always signed by the team | eader,
the subject nursing assistant and the Hone's
Admi ni strat or and is sonetines signed by the
supervising nurse on the shift and the Drector of
Nursing; that although counseling is not considered
discipline it can lead to discipline if the enploye
repeats the behavior that led to the counseling; that
the initial step in the formal disciplinary process is
the issuance of a "disciplinary notice" and this can be
the next step following a witten counseling record;
that team | eaders have the authority to issue, and have
issued, a disciplinary notice after reporting and
di scussing the matter with the supervising nurse and
the supervising nurse is present when it is given to
the enploye; that the disciplinary notice is signed by
the team |eader, the supervising nurse, the nursing
assistant and by the Home's Administrator; that team
| eaders have recommended followup corrective action,
as well as discipline, to the supervising nurses and
the Director of Nursing; that team |eaders perform
annual and probationary evaluations on nursing
assistants; that team |leaders cannot effectively
recommend that an enploye be denied a transfer to
another unit, forfeit a pay raise, or be disciplined as
part of the annual or probationary eval uation, although
a probationary enploye who receives poor evaluation
will not be retained; that LPNs and RN s are not
involved in the interviewing or hiring process for
nursing assistants; that LPN s and RN s as team | eaders
cannot grant requests for vacation, personal days, sick
| eave or overtine; that when nursing assistants call in
sick they call either the Director of Nursing or the
supervi sing nurse who decides whether to call soneone
in to replace them that team |eaders do not have
direct access to the personnel files of nursing
assistants; and that only RN's are hired by the Hone as
supervising nurses, or may act as charge nurses,
because of their ability under state regulations to
assess patients.

The current LPN job description states that LPN s may
recommend the discharge or termnation of nursing
assistants, however, there was no evidence that this
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has in fact occurred. The LPN Il was also able to nake
reconmendat i ons regardi ng t he di sposition of
grievances, and disciplinary action.

However, the performance of these tasks in addition to
the supervision and perfornmance of other patient care
activities and the limted discretion they exercise as
to discipline paints a picture of the LPN as a |ead
wor ker rather than supervisor.

In summary, the record establishes that while
the LPN's at the Colunbia County Hone do perform sone
tasks which are supervisory in nature such as
participating in the evaluation of nursing assistants,
giving verbal and witten counseling, and reconmmendi ng
disciplinary action, they do not have authority to
ef fectively recommend transfer, pronotion, suspension,
term nation or hiring.

As concluded by the Court, our statenent in the Menorandum that LPN Team
Leaders lack the authority to effectively recommend termination lacks a
substantial basis in the record. The LPN job description in existence in 1987
states in pertinent part that an LPN "Reconmends discharge or termnation of
Nursing Assistants.” The current LPN job description also contains this
| anguage, as updated to include CMAs. Wile this authority had apparently only
been exercised as to a probationary enploye, there is no countervailing
evi dence upon which we can conclude that the apparent effectiveness of the
LPN Team Leader's recomendation in that specific instance was not
representative of the LPN Team Leader authority in general. Wile we will nore
fully address the evidence regarding the current disciplinary authority |ater
in our decision, that evidence reflects the ongoing ability to effectively
reconmend di sci pline. Thus our Findings herein reflect the authority of the
LPN Team Leaders to effectively recommend all levels of discipline including
suspensi on and di schar ge.

The Court also directed us to conpare the existing Team Leader job
description with the LPN Il job description from 1975 when evaluating the
County argunment that LPN s supervisory authority had increased. The Team
Leader job description from 1987 states in pertinent part:

RESPONSI BI LI Tl ES:

1. Direct supervision of the total nursing
staff or care of all residents during the
assigned tour of duty, following current
approved witten procedures and policies.

DUTI ES
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5. Supervi se nursing staff.

11. Conplete nursing assistant work skil
eval uati ons.

13. Document work rule violations and nake
speplflc reconmendat i ons of corrective
action.

The 1975 LPN Il job description states in pertinent part:

Directs the activities of the Licensed Practica

Nurse | and all levels of nursing assistants. Prepares
work assignnments for the nursing assistants and
L.P.N. | under his/her supervision. |Is responsible for

providing sufficient staff coverage when in charge
under the supervision of a registered nurse. Assists
nursing supervisor with nursing assistant and L.P.N
eval uati ons.

Whien we conpare the supervisory attributes of the 1975 LPN Il with those
of the 1987 LPN Team Leader, on balance we find little change. The LPN Team
Leader does not have the staffing responsibility and authority possessed by the
LPN I1. While the Team Leader and LPN job descriptions make nore explicit
reference to disciplinary responsibilities, the LPNII's we found non-super-
visory in 1975 were al so responsi ble for making disciplinary recomrendati ons.
Thus, on balance, we find this conparison to be of limted use when resolving
the issue before us.

After the February 19, 1992 hearing where additional evidence was adduced
as to changes in Team Leader duties since our initial hearing, the parties took
the follow ng positions.

The County

The County points to the Court of Appeals decision which identified that
LPN Team Leaders can effectively recommend the termnation of enployes. The
County also contends that the Commission's reliance on the LPN | job

description rather than the Team Leader job description resulted in an
i nappropriate conclusion. The County argues that the disciplinary process has

become nmore formalized within the last five years. Further, the evidence
clearly establishes that the LPN Team Leaders are nore extensively involved in
discipline, including the ability to effectively reconmend suspensions and

di sm ssal when necessary. The County contends that LPN Team Leaders have the
ability to suspend enployes wthout consulting higher authority in severe
matters. In 1987, LPN Team Leaders supervi sed between three and six enpl oyes
Now they routinely supervise at |east four enployes, and sometimes as nany as
ten. At the present tine, in addition to supervising Nursing Assistants, they

are also supervising CMAs. The differential between LPN Team Leader and
Nur si ng Assistant wage rates has increased from approxi mately 21 percent to 40
per cent . This differential exists because of supervisory duties and
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responsibilities. [In 1987, LPN Team Leaders spent approxi mately 50 percent of
their tine overseeing the work of their subordinates. Since 1987, the tine
spent supervising bargaining unit enployes has increased, while the anount of
time spent in dispensing nedication and providing patient care has decreased.
Wiile the LPN Team Leaders have always evaluated Nursing Assistants, these
eval uations are even nore neaningful now because they are considered when
Nur si ng Assistants apply for CMA positions.

The Uni on

The Union contends that the LPN Team Leader does not and never has had
the authority to hire, transfer, suspend, lay off, recall, pronote, discharge,
assign, reward, discipline, or adjust grievances, or to effectively recommend
sane. The Adm nistrator of the Home nakes an independent judgnment as to

whet her or not an enploye should be termnated. This is done after he reviews
the record and neets with the enploye personally to hear the enploye's
expl anati on. The LPN Team Leaders are supervising an activity rather than
enpl oyes. The creation of the CMA is not significant. The LPN Team Leaders do
not select or recommend the pronotion of CMAs. Regarding the pay differentia
whi ch the County represents as a result of the increase in supervisory duties,
the Union contends that the increase in rates is due to a shortage of nurses
and mar ket - pl ace i npacts.

DI SCUSSI ON

As noted in our first decision, we consider the following factors when
determ ni ng whet her an enploye is a supervisor:

1. The authority to effectively recomend the
hiring, pronotion, transfer, discipline or discharge of
enpl oyes;

2. The authority to direct and assign the work
force;

3. The nunber of enployes supervised, and the

nunmber of other persons exercising greater, simlar or
| esser authority over the same enpl oyes;

4. The level of pay, including an evaluation of
whet her the supervisor is paid for his (or her) skill
or for his (or her) supervision of enployes;

5. Whet her the supervisor is primarily supervising
an activity or is primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor
or whether he (or she) spends a substantial majority of
his (or her) tine supervising enployes; and

7. The anount of i ndependent j udgnent and
di scretion exercised in the supervision of enployes. 3/

3/ Cty Firefighters Union v. City of Madison, 48 Ws.2d 262 (1970); Gty of
Two Rivers, Dec. No. 21959-A (WERC, 2/91).
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After considering the record in its entirety, including the changes that
have occurred since the initial hearing, we conclude that the position of LPN
at the Colunmbia County Honme does possess sufficient indicia of supervisory
status to warrant the finding that this position is supervisory.

The subsequent hearing provided additional evidence about disciplinary

authority that was inportant to consider. Wthin the last five years the
di sciplinary process has becone nore fornmalized. LPN Team Leaders conduct the
first levels of discipline, both oral and witten. 1In serious matters, such as
pati ent abuse, LPN Team Leaders have the ability to suspend enployes wi thout
pay pending an investigation. The Adm nistrator, who makes final decisions
about termnation, testified that he would give great weight to the
reconmendati on provi ded by the LPN Team Leader. Based upon the entire record,

we conclude that LPN Team Leaders have the authority to effectively recomend
t he suspension and term nati on of Nursing Assistants and CVAs.

Several other changes have occurred that support our supervisory status
conclusion. The County has created the CVA position. Under the supervision of

the LPN Team Leader, CMAs distribute nedication to patients. In order to
beconre a CVA, a Nursing Assistant nust apply. Part of the selection decision
is based upon a review of the Nursing Assistants annual eval uations. These

eval uations, which are conpleted by the LPN Team Leader, play an inportant role
in this pronotional opportunity.

LPN Team Leaders now supervi se a |arger nunber of enployes. In 1987, LPN
Team Leaders supervised between three and six Nursing Assistants. Currently
they supervise between four and ten enployes. These enployes are either

Nursing Assistants or CMAs. During the last five years, the role in providing
direct patient care by LPN Team Leaders has dim nished, while the tine involved
in supervising Nursing Assistants and CMAs has i ncreased.

The pay differential between the LPN Team Leader and the Nursing
Assistant has increased greatly since the earlier hearing in 1987. At that
time LPN Team Leaders were paid approxinately $1.20 an hour nore than Nursing
Assi stants. Currently the differential is approximtely $2.37 per hour which
represents an increase from approximately 20 percent to approximtely 40
percent above the Nursing Assistant pay rate. Since this increase has occurred
during a tine when direct patient care responsibilities have been reduced and
supervisory responsibilities have been increased, we <conclude that this
differential exists primarily because of the responsibilities inherent in
supervi si ng enpl oyes. A part of this increase may be a result of nursing
shortages and narket conditions, as pointed out by the Union. VWil e mar ket
conditions and shortages have no doubt played a role, we conclude that the
supervisory responsibilities formthe primary basis for the differential.

Qur conclusion in this case is the same as we reached in a simlar
di spute over LPN unit nurses in Walworth County. 4/ In that case unit nurses
functioned in a simlar nmanner to the LPN Team Leaders in Col unbia County. The
unit nurses supervised fromthree to six Nursing Assistants as well as CMAs.

4/ Deci si on No. 9041-C (WERC, 3/92).
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They assigned work and nonitored performance of the Nursing Assistants. LPN
unit nurses were able to effectively recommend discipline, and in sone

circunmst ances, indepen-dently inmposed discipline. Most LPN wunit nurses
eval uated Nursing Assistants and played a role in Nursing Assistant pronotions
to CVA positions. VWhile LPN unit nurses had a nore significant role in the

hiring process because of the enployer's reliance on the "tracking period,"
both the LPN Team Leaders (Col unmbia County) and LPN unit nurses (Walworth) have
the same roles during the Nursing Assistants probationary period.

Wil e the LPN Team Leader positions do not exhibit all of the factors we
consider in determning supervisory status, they exhibit a sufficient conbin-
ation of these factors for us to find themto be supervisory. For the reasons
stated, we conclude that the position of LPN Team Leader at Colunbia County
Hospital and Honme is supervisory and excluded fromthe bargaining unit.

Dat ed at Madi son, Wsconsin this 9th day of Cctober, 1992.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chalirperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WITlia Strycker, Comm ssioner
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