STATE OF WISCOWSIN
bLFORE THE WISCONSIN LEPLOYMENT RELATIONS COMMISSION

ASHLAND TEACHER'S FEDERATION LOCAL :
1275, WFT, AFT, :
Complainant, : - Case XX
: No. 17037 1P~266

vS. : vecision no. 12071-a
ASHLAND UGNIFIEU SCHOOL pISTRICY wWO. 1, :
Respondaent. :

— o wm wm wm wm em em e me e me m M e e o mm e we e

Appearances:
Mr. William Kalin, Director of Organization, appearing on pehalf
of tne Complainant.
Foley and Lardner, aAttorneys at Law, by Mr. hHerbert P. Wiedemann,
Lsq., appearing on behalf of the Respondent. -
nr. Charles Ackerman, appearing on behalf of the Respondent.

FINDINGS OF FACT, CONCLUSION OF LAW AWD ORDER

Ashland Teacher's Federation Local 1275, affiliated witn the
Wisconsin Federation of Teachers, AFL-CIO, having filed a complaint
with the wisconsin Employment Relations Commission, hereinafter the
Commission, alleging that Ashland Unified School bListrict do. 1 nas com-
mitted a prohibited practice witnin the meaning of Section 111.70(3)(a)5
of the sunicipal Employment Relations Act (MERA); and the Commission having
appointed Sherwood Malamuu, a member of its staff, to act as kExaminer ana
lnake ana issue Findings of Fact, Conclusions of Law and Oraers pursuant to
111.07(5) of the Wisconsin Employment Peace Act, as made applicable to
municipal employment by Section 111.70(4) (b) of MERA; and hearing on saiau
complaint having been held at Ashlana, VWisconsin, on January 30, 1974; and
the Examiner having considered the evidence, arguments ana briefs of tie
parties, and being fully advised in the premises, makes ana files tne
following Findings of Fact, Conclusion of Law and Order.

FINDINGS OF FACT

1l. That Ashland Teacher's Feaeration Local 1275, WFT, AFT, herein-
after Complainant, is a lapor organization as defined in Section 111.70(1) (3j)
of the wisconsin Statutes and has been, at all times material hereto, the
exclusive bargaining representative of teachers employed by Ashland Unified
School District No. 1, and that the position of Department Head is included
in the collective bargaining unit represented by Complainant.

2. That Ashland Unified School District No. 1, hereinafter Respondent,
is a public school district organized under the laws of the State of
Wisconsin; that Respondent is a municipal employer as defined in Section
111.70(1) (a) of the Wisconsin Statutes with its principal office located
at Ashland, Wisconsin; that Respondent is engaged in the provision of public
education in its district; ana that, at all times material herein, Janes
Falkner was the principal of the Asnlana idigh School of Respondent and he
has held that position since 1971.
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3. That, at all times material herein, Complainant and Respondernt
were signators to a collective bargaining agreement effective from August 20, -
1972, through August 25, 1973, covering wages, hours and other conaitions
of employment of teachers in the employ of Respondent, and that saia agree-
ment contained the following provisions relevant herein: '

"ARTICLE II
GRIEVANCE PROCEDURLE

A. Definition

1. A 'grievance' is definea to be a complaint concerning
the interpretation or application of any of the terms of this
written agreement establisning policies or practices effecting
[sic] the conditions of employment, salaries, or hours of the
employees of the Boarda of Education for whom the Union 1is the
negotiating representative.

2. Wherever the term 'school' is used, it is to include worxk
location or functional division or group in which a grievance may
arise. Wherever the term 'principal' is used, it is to include
the admistrator [sic] of any work location or functional division
or group. Wherever the term 'Superintendent of Schools' is used,
it is to include the superintendent or any designee of the super-
intendent upon whom the superintendent has conferred authority to
act in his place. Wherever the term 'teacher' is used, it is to
include the members of the bargaining unit. Wherever the term
'Union Building Representative' is used, it is to include the union
building representative or his union teacher designee.

B. Procedure

1. The Union shall have the right to present, process, or
appeal a grievance to the superintendent of schools in itsown [sic]
behalf.

2. The grievance proceaures provided in tnis agreement shall
be supplementary or cumulative to, rather than exclusive of, any
procedures or reredies afforded to any teacher by law.

3. No decision or adjustment of a grievance shall be contrary
to any provision of this agreement existing between the parties
hereto.

4. Failure at any step of this procedure to communicate the
decision on a grievance within the specified time limit shall per-
mit the Union to submit an appeal at the next step of this
procedure.

5. The time limits specified in this procedure may be extended
in any specific instance by mutual agreement in writing.

6. Principals shall make arrangements to allow reasonable
time without the loss of salary for the Union president or nis
designee to investigate grievances. In the event clarification
is necessary as to what constitutes reasonable time, the Superin-
tendent, after consultation with the Union, shall make tne final
determination.



C. Procedure for Adjustment of Grievance

Step 1I.

An aggrieved party should attempt to resolve minor complaints
1nformally by oral aiscussion witn the principal or principals or
supervisers [sic] of such aggrieved party to allow speeay ana
informal solution of grievance at this step.

Step II.

In the event the matter is not solved informally the grievance
stated in writing must be submitted within three school cays to
the prlnc1pal and tne Union representatlve following the act or
condition which is the basis of the grievance.

(1) within three school days after the grievance the prin-
cipal shall communicate his decision in writing, togetner
with the supporting reasons.

He shall furnish one copy to the teacher who submittea
the grievance and two copies to the Union representative.

-
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(3) The teacner shall have the right to be represented by
counsel or any two persons he deems necessary at thls
step or following steps in this procedure.

Step III.

If the grievance has not been solved satisfactorily within
tnree school days after receiving the decision of the principal,
the aggrieved teacher and/or the Union may appeal from the decision
at STEP II to the superintendent of schools. The appeal shall be in
writing and shall accompany a copy of the decision at STEP II.

(1) Wwithin five school days after the receipt of the appeal
the superintendent shall hold a hearing on the grievance.

(2) The aggrieved teacher, the Union representative, the prin-
cipal and the chairman of the Union Grievance Committee
or his Union designee shall be given at least two school
days [sic] notice of the hearing.

(3) The aggrieveu employee shall be present at the hearing
except that he not attend where it is mutually agreed that
no facts are in dispute and that the sole question before
the superintendent is one of interpretation of a provision
of any written agreement between the parties thereof or of
what is established policy or practice.

(4) Witnin five school days after the hearing on the appeal,
the superintendent shall communicate his decision, in
writing, together with the supporting reasons to all
parties present at the hearing.

Step IV

within five school days after receiving the decision of
the superintendent, the aggrieved teacher through the Union, or the
Union in its own name, may appeal the decision directly to the
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poara of Education. Tne appeal shall be in writing ana snall be
accompanied by a copy of the Decision at STEP I1III. The goara
may waive this step in the procedure and proceed airectly to arpi-

tration.

(1)

(2)

(3)

No later than ten school days after receipt of the appeal
the Board of Education shall hold a hearing on the
grievance.

The aggrieved teacher, tne Union representative, thne
principal, tne chairman of the Union Grievance (onnittee,
the superintendent, and the President of the Union (local)
shall be given at least two school days [sic] notice of tne
hearing.

Within five school days after the hearing on the appeal
the Board of Education shall communicate its decision
in writing, together with the supporting reasons to all
parties present at the hearing.

Step V.

If the decision rendered is unsatisfactory, within ten

scnool days after receiving the decision of the board of education,
the Union may appeal the decision of the Board directly to the
Wisconsin Employment Relations Commission for arbitration.

(1)

(2)

(3)

(4)

Proceedings of the arbitration shall be conaucted pursuant
to Chapter 1.11:70 Wisconsin Statutes. [sic]

The decision of the arbitrator shall be in writing and
shall set forth his opinions and conclusions on the issues
submitted to him at the hearing or in writing.

The Decision of the arbitrator shall be final and binaing
on all parties except as forbidden by law.

Nothing in the foregoing shnall be construed to empower
the arbitrator to make any decision amending, changing,
subtracting from or adding to the provisions of this
agreement.
ARTICLE III.
WORKING COWNDITIONS

Other Conditions Affecting Elementary and/or Secondary ‘Teachers

- - »

Rule 10. Heads of cepartments shall be elected by the members

of each department for a term of one year. Duties
of the new cdepartment head shall commence effective
with the new school year. This election shall take
place at tne April monthly teachers' meeting. The
department heads shall receive compensation for the
extra work required in accordance with the schedule
in this contract. Qualifications and duties of the
department heads shall be set by a staff committee
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agreed upon by the Union and administration. Depart-
ment heads shall be scneduled for a normal teaching
load.

K. Innovations and Changes

Rule 1. Curriculum cevelopment is the cooperative effort of
teachers and administrators. Development toward any
changes or updating in curriculum, new courses, boOoks
or other new equipment shall be the cooperative effort
of teacihers ana the administrative staff in a joint
developmental committee or other such working arrange-
ment.

ARTICLE IV
SALARY AND FRINGE BENEFITS

Rule 1l4. Teachers wlio assume the following extra duty assignments
shall be paia the sum designated after each assignment:

Department Head - 7 or more teachers 535
Less than 7 teachers 214

4. ‘That, at all times material herein, baniel Corning was employea
as. a German teacher of Respondent and he has been so employea for approx-
imately eleven years; ano that during the 1971-1972 school year, Corning
served as the Department lead of the Foreign Language Department of the
Ashland Public Scnools.

5. That sometime in the Spring or Fall of 1972, the English and
Foreign Language Departments at the Ashland high School were consoliaated;
and as a result, Ms. Gore, the head of the English Department, obecame the
head of the combined English and Foreign Language Departments for the
1972-1973 school year.

6. That on April 5, 1973 1/ Corning filed a grievance with Principal
Falkner which provided in material part that:

"My grievance is, that the Foreign Language Department has not
been restored to its indaividual status, as has been done with
the otner small departments. Mr. Falkner gave no definite
reason for not aoing this other than its being an administrative
decision. He says that he is satisfied with it as it is and
therefore it must not be changed.

l/ Unless specifically indicateda, all dates refer to 1973.

-3 No. 12071-A



e did memtion ([sic] one reason for restoring tne other aepart-
ments was that it was more convienient [sic] for them when taking
inventory. I would like to point out at this time tnat tne
brivers Ed. Dept. was one department which was restorea for this
reason and the Foreign iLanguage Dept. has more inventory to take
with the language lab materials and equipment than the Drivers
kd. Dept.

We have simply been thrown in with the English Dept. No provision
has been made for the maintainance [sic] and minor repair of tne
language lab. I used to take care of this myself as Department
Head, rather than send to Ironwood each time for the repairman.

I no longer feel obligated to do tihis.

I also feel that as Department Lead I woula have been more involved
in the decision to bring in a third language. 7Tne last time our
department was evaluated by Dr. Frank Grittner, of the State Foreign
Language Department, he advisea us to drop the thira language oe-
cause he said our enrollment coulda not support a tnird language.

Our enrollment is less than it was at that time but Mr. Falkner,
after changing his decision for the third time, thinks we sihoula
have a third language. This will take one thira more of tine stu-
dents going into Foreign Language away from my German Classes."

6. That on April 9, Falkner responded to the Corning grievance as
follows:

"There will be no change in the English/language uepartment
this year. The decision to work independently with some small
departuents was made when it became apparent that these depart-
ments were not able to prepare for the move as a unit. Taey
were accustomed to working independently. We had a curriculum
study project to undertake and preparatory groundwork to lay for
transferring to the new school. liome economics, business educa-
tion anda industrial arts were permitted to work inaependaently.
Drivers education, a part of tnis grouping, was tnen isolated.
It too, had to work independently.

Problems which exist in the foreign language programs sihould
pe discussed with kMiss Gorr, your department head. If equipment
failure occurs, this also should be reported.

The aecision to offer a third language was maue py the
Language Curriculum Committee of which you are a member. Your
voice snould have been heard there. Tne recommenaation to offer
Spanisi next year was made by the Steering Committee. It is
subject to final approval of the Board of kducation. It will
probably be reversed by tne Board. The Steering Committee recom-
mendation is contrary to iy own. I do feel they snoula be hneard,
however., This is why it is still being considered. An arbitrary
decision on my part would not ve in keeping with tne spirit of
committee work."

7. Tnat on April 11, Corning and John Beiersdorff, Complainant,
appealed said grievance to Step III of the grievance procedure, as
follows:

"I am herepy appealing vir. Falkners ([sic] decision to make no change
in the knglish/Language department and request a hearing on

the matter as provided for in Article II, Section C, Step III,

sub (1) of the iiaster Agreement.’
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8. That on April 24, Harvey W. Johnson, Responaent's Superintenaent
of sSchools, responded to the Corning grievance as follows:

"A review of your grievance indicated that it aoes not
gqualify within the definition of a grievance, as defined in
our negotiated contract.

A grievance is defined to be a complaint concerning tie
interpretation or application of any of the terms of this
written agreement estaplishing policies or practices affecting
the conaitions of employment, salaries or nours of the employees
of tne Board of Lducation for whom the Union is the negotiating
representative.

I woula hope that I woula be informed exactly what portion
of the contract is the basis of your complaint.

#r. Ackerman has advised us that lhie can see no basis for a
grievance on the matter.”

9. Un april 26, Corning and Beiersdorff appealed said grievance to
Step IV of the grievance procedure oy requesting a hearing pefore the
Board of Education of Respondent, hereinafter tne Boara. On May 7, tne
Board affirmed the Superintendent's position and denied Complainant's
request for a hearing.

10. That sometime prior to May 25, Complainant forwarded a request
to the Comnission for the appointment of an arbitrator; pursuant thereto,
the Comnmission directed a letter to Respondent seeking concurrence with
Complainant's request to proceea to arbitration on the Corning grievance;
tnat on June 11, Superintenaent of Schools Johnson, directea tne following
letter to the Conmission, which in material part provides as follows:

"The request for the appointment of an arbitrator to
near ana decide an alleged dispute over the reinstatement
of a departinent neaa in the Language Department does not
meet with our concurrence.

Mr. Charles Ackerman, Bruce, Wisconsin, labor consultant
for tne Board of Education, recounmenas that the Board of Ash-
land unified School bistrict No. 1 refuse this request. The
Board will abide by his recommendation."

11. That Complainant demanded of Respondent tnat it proceea to
arbitration on the Corning grievance, and that from June 1l up to and
througn the date of tne hearing Respondent has refused ana continues to
refuse to proceed to arbitration on said grievance.

12. That the dispute between Complainant and Respondent concerns
tne effect of consolidation of the English and Foreign Language Depart-
ments at the Ashland High School on Corning's status as Department Head
at said school, and it arises out of a claim, which on its face, is
covered by the terms of the collective bargalnlng agreement existing
between the parties.

13. That Respondent by its refusal to proceed to arbitration on
the Corning grievance has not repudiated the contractual grievance pro-
cedure.

On the basis of the above and foregoing Findings of Fact, tne
Examiner makes the following
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CONCLUSION OF LAW

That the dispute between Complainant, Ashland Teachner's Federation.
Local 1275, WFT, AFT, pertaining to the Daniel Corning grievance concern-
ing the effect of the consolidation of the Ashlana High School on Corning's
status as a Department Head, thereby affecting his wages and working con-
ditions, arises out of a claim which, on its face, is governed by the
terms of the parties' collective bargaining agreement, and tnat the
ashlana Unified School District No. 1 by its refusal to proceed to
arbitration in the matter of the Daniel Corning grievance nas committed
and is committing a prohlblted practice within the meaning of Section
111.70(3) (a)5 of the Wisconsin Statutes.

Upon tne basis of the aoove ana foregoing Findings of Fact and
Conclusion of Law, the Examiner makes the following

IT IS ORDERED that Ashland Unified School District No. 1, its officers
and agents, shall immediately:

1. Cease and desist from refusing to submit the Daniel Corning
grievance to arbitration.

2. Take the following action which the Examiner finds will effectuate
the policies of Section 111.70 of the Wisconsin Statutes:

(a) Comply with tihe arbitration provisions of the August 26, 1972-
August 25, 1973 collective bargaining agreement with
respect to the Corning grievance.

(b) Notify Ashland Teacher's Federation Local 1275 tnat it will
proceed to such arbitration on the Corning grievance and on
all issues concerning same.

(c) Participate in the arbitration proceeding on the Corning
grievance and all issues related thereto before the
arbitrator so appointed.

(d) Notify the Wisconsin Employment Relations Commission, in
writing, within twenty (20) days of the date of tnis Order
wnat action has been taken to comply herewith.

Dated at HMadison, Wisconsin, this ‘Q’?ﬂ:‘ day of February, 1975.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

/ /Sherwood Malamud, Examiner
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ASHLAND UNIFIED SCHOOL DISTRICT NO. 1, XX, Decision No. 12071-A

MEMORANDUM ACCOMPANYING FIWDINGS OF FACT,
CONCLUSION OF LAW AND ORDER

Complainant alleges that Respondent refused to process the Corning
grievance 2/ through the grievance procedure, and in its prayer for
relief, 60mpla1nant demands that the Examiner decide the merits of the
Corning grievance. Respondent on the other hand, maintains that the
Corning grievance is not arbitrable because it does not state a claim
which is governed by the agreement, and, "because an agreement by the
Board of Education to abdicate its responsibility for educational pOlle
in regara to tne organization of the subjects of instruction woula be
illegal and unenforceable." (Responaent's brief, pages 8-9). Finally,
Respondent asserts that if it does not prevail in its arguments, the
Bxaminer should direct the parties to proceed to arbitration.

The Commission (WERB) 3/ in Seaman-Anawall Corp. (bec. No. 5910), 1/62
adopted federal substantive law for the enforcement of arbitration pro-
visions contained in collective bargaining agreements as the policy of
tine Commission under the Wisconsin Employment Peace Act. “he feceral
substantive law was established in the "Steelworkers Trilogy" 4/ and the
WERB in its decision in Seaman-Andwall, supra, quotes from the oplnlon of
Justice Douglas written for the majority of the U.S. Supreme Court in
American Manufacturing Cc., supra, as follows:

"The function of the court is very limited when the parties
have agreed to submit all guestions of contract interpreta-
tion to the arbitrator. It is then confined to ascertaining
whether the party seeking arbitration is making a claim which
on its face is governed by the contract. Whether the moving
party is right or wrong is a question of contract interpreta-
tion for the arbitrator. In these circumstances the moving
party should not be deprived of the arbitrator's judgment,
when it was his judgment and all that it connotes that was
bargained for.

The courts therefore nave no business weighing the merits of
the grievance considering wihether there is equity in a par-
ticular claim, or determining wnether tnere is particular
language in the written instrument wiaich will support the
claim. The agreement is to submit all grievances to arbitra-
tion, not merely tnose the court will deein meritorious. The

2/ 1In adaition, Complainant alleged that Respondent refused to process

" the grievance of Warren Clow through the grievance procedure. In
Ashland Unified School District Wo. 1, (11861-A, B), 11/73 ana 1/74,
Respondent was directed to proceed to arbitration. At the outset of
the hearing in the instant matter, Respondent stated that it would
participate in arbitration proceedings. Without opposition from
Complainant, Respondent moved to dismiss the allegations of tne com-
plaint pertaining to Clow, and said motion was granted by the Examiner.

3/ ‘the Conmission at that time was called the Wisconsin Employment
Relations Board, WEKS.

4/ The following three cases comprise, what is commonly known as the
S teelworkers Trilogy: Steelworkers vs. American lifg. Co., 40 LRRM 2415,
- (1960), Steelworkers vs. Warrior & Gulf iavigation Co., 46 LRRi 2416,

(1960) , Steelworkers vs. Enterprise wWheel & car Corp., 46 LRRin 2423,
{1960).
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processing of even frivolous claims may nave therapeutic values
(of) which those who are not a part of the plant environment
may e guite unaware.

The Union claimed in this case tnat tne company had violateu
a specific provision of the contract. The company took the
position that it had not violated that clause. There was,
therefore, a dispute between tne parties as to 'the meaning,
interpretation and application' of the collective bargaining
agreement. Arbitration should have been orderea. When the
judiciary unaertakes to determine the merits of a grievance
under the guise of interpreting the grievance procedure of
collective bargaining agreements, it usurps a function which
under that regime, is entrusted to the arbitration tribunal."

In Warrior & Gulf wavigation Co., supra, Justice Douglas
continued his explication of the judicial role in enforcing arbitration
provisions when he noted that:

"The Congress, however, nas by SS. 301 of the Labor lanage-
ment Relations Act, assigned the courts the duty of determin-
ing whether the reluctant party has breached his promise to
arbitrate. For arbitration is a matter of contract and a

party cannot be required to submit to arbitration any dispute
which he has not agreed so to submit. Yet, to be consistent
with congressional policy in favor of settlement of disputes

by the parties, through the machinery of arbitration, the
juéicial inguiry under SS. 301 must be be [sic] strictly confined
to the question of whetner the reluctant party did agree to give
the arbitrator power to make the award he made. An order to
arbitrate the particular grievance should not be deniea unless
it may be said with positive assurance that the arbitration
clause 1s not susceptible to an interpretation that covers the
asserted dispute. Doupts should be resolved in favor of
coverage." (Emphasis aaded)

The WEREB, in Seaman-Andwall, supra, quoted with approval the
foregoing language, and also noted that the federal policy establishea
in tne Trilogy is identical to the policy established by the Wisconsin
Employment Peace Act:

“In point, the Act prohibits employers and unions from violating
the terms of a collective bargaining agreement (including an
agreement to accept an arbitration award) [Secs. 111.06(1) (f) and
(2) (¢)]. . . Furthermore, to implement such policy the act pro-
vides as follows:

'111.10 Arbitration. Parties to a labor dispute may agree
in writing to have the board act or name arbitrators in all or
any part of sucn dispute, and thereupon the poard shall anave tiae
power so to act. The board shall appoint as arbitrators only
competent, impartial ana disinterested persons. Proceedings in
any such arbitration shall be as provided in Chapter 296 of the
Statutes'."

The WERB added in Seamen-Andwall, supra, that:

“ihe Board has had ample opportunity to enforce the policy of
the state in this regara, for since the effective date of the
Act in 1939 the Board has issued approximately thirty orders
dealing with the obligation of enployers to proceed to arbitra-
tion pursuant to the provisions containea in collective pargain-
ing agreements."
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Thereafter, MLR:h was enacted in 1971 ana at 111.70(3) (a)5 of iLR.,
it becawme a prohibiteu practice for an enployer:

“To violate any collective bargaining agreeement previously
agreed upon by tihe parties with respect to wages, hours anua
conuitions of employment affecting mun1c1pal employes, inclua-
ing an agreement to arbitrate guestions arising as to the
meaning or application of the terms of a collective bargaining
agreement or to accept the terms of such arbitration awaraq,
where previously the parties have agreed to accept such award
as final and binding upon them."

Follow1ng enactment of HLRA, the Commission adopted the policy it has
enunciated in Seaman-Anawall, supra, as veing likewise applicable to tie
municipal sector. See Oostburg Joint School District Wo. 14, (Lecision
No. 111Y%e-aA, b) 11/72, 12/72; aff'd. Siheboygan Circuit Court, 6/74. The
Commission has subsequently adopted the same policy in other municipal
sector cases. 3/ The Examiner has traced, at length the evolution of
the CommissionTs pOllcy in this area because this is the second time wiaich
these same parties have raised this issue. 6/

In general terms, the Corning ¢rievance pertains to tine combination
of the Asnland high School Foreign Language and English Departments.
Complainant asserts tnat the contractual pasis for the grievance is
Article III, Sections G, Rule 10, and K, Rule 1, and article IV, Rule 14,
whicn provide:

"ARTICLE IIIX
WORKING COWDITIONS

G. Otiner Conaitions Affecting Elementary and/or Secondary Teacuers

Rule 10. Heads of aepartments shall be electea by the members
of each cepartment for a term of one year. wvuties
of the new department head shall commence effective
with the new school year. Tnis election snall take
place at the April monthly teachers' meeting. 7ine
department heads shall receive compensation for tne
extra work required in accordance with the schedule
in this contract. Qualifications anc duties of tne
department heads shall be set by a staff committee

5/ 1In the public sector alone, the Commission has applied this basic
principle of labor law most recently in Ashland unified School District
No. 1, (Decision No. 1l1l861-A, B), Manitowoc Counﬁy, (Decision wno.
12047-A, B) 10/73, Vieyerhauser Jt. “School. Dlstrlct NO. 3, (Decision

Jdo. 12984), anu Portage Jt. School District no. 1 , (Decision io.
121le-A, &), 11/74.

6/ See Asnlanu Unified School District No. 1, (becision wWo. 1lls6l-A, w»),
11/73, 1/74.
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agreed upon by the Union and administration. Depart-
ment neads shall be schedulied for a normal teaching
load.

K. Innovations and Changes

Rule 1. Curriculum development is the cooperative effort of
teachers and administrators. Development towara anv
changes or updating in curriculum, new courses, books
or other new equipment shall be the cooperative effort
of teachers and the administrative staff in a joint
developmental committee or other such working arrange-
ment.

ARTICLE IV
SALARY AND FRINGE BENEFITS

Rule 1l4. Teachers who assume tne following extra duty assignments
shall be paid the sum designated after each assignment:

Department Head - 7 or more teachers 535
Less than 7 teachers 214

Respondent, however, argues that Complainant's characterization of tae
grievance in its complaint and at the hearing aiffers substantially

from the statement of the grievance originally submitted to High

Scnool Principal Falkner by Corning. In order to determine the arbi-
trability of the dispute between Complainant and Respondent, the Examiner
may not impose upon the parties and the arbitrator his opinion of what is
the issue in the grievance; that is a determination which is to be made
solely by the arbitrator. The Examiner need only determine if the
grievance, on its face, states a claim which is governed by the collec-
tive bargaining agreement.

The collective bargaining agreement defines a grievance in broaa terms:

"A 'grievance' is defined to be a complaint concerning the inter-
pretation or application of any of the terms of this written
agreement establisnhing policies or practices effecting ([sic] the con-
ditions of employment, salaries, or hours of the employees of the
Board of Education for whom the Union is the negotiating repre-
sentative." (Article II, Section A).

The definition of a "grievance®, then, is sufficiently broad to sustain

the arbitrability of Corning's claim concerning his position as Departwment
Head of the Foreign Language Department, and all issue(s) relatea thereto..
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Respondent argues tihat Complainant's grievance concerns a matter of
educational policy 7/ which area is reserved to the Board of cfducation
by Article 4, Section 1 of the Constitution of the State of Wisconsin,
which proviaes that:

"ARTICLE X.
EDUCATION

Superintendent of public instruction. SECTION l. The super-
vision of public instruction shall be vested in a state super-
intendent and such other officers as the legislature shall
direct; . . ."

Respondent argues, as well, that the provisions of HMERA must be construed
to accommodate this constitutional purpose.

Article X, Section 1 of the Wisconsin Constitution is adaressed
to the Office of the Superintendent of Instruction. Respondent has not
indicated in its brief how Article X, Section 1 applies to the matter
at hana. Furthermore, Respondent cites no other appllcaole constitutional
provision or state statutes which concern education and which would
negate Respondent's statutory responsibilities under the Municipal
Employment Relations Act, specifically, as it relates to the matter
at issue herein.

Finally, in any event, the Corning grievance can be construed
to cover only the effect of Respondent's decision to consolidate the
English and Foreigh Language departments on Corning's wages and working
conditions. If so, the grievance would not intrude into the area of
educational policy. 8/ Therefore, Respondent's argument concerning
a potential conflict between MERA and a school board's function of
determining educational policy is speculative.

Complainant demanded that the Examiner determine the Corning
grievance on its merits. In order for the Examiner to deciae the
grievance on its merits, Complainant had the burden of proving that
Respondent hada repudiated the grievance procedure contained in the
parties' agreement. 8/ The Examiner afforded Complainant an opportunity,
at the outset of the hearing, to introduce testimony showing tnat
Respondent had repudiated tihne collective bargaining agreement.
Complainant failed to meet its burden of proof. The Examiner, therefore,
ordered the parties to proceed to arbitration.

1/ Respondent cites Dunellen Board of Education, et al., vs. Du.aellen
Education Association, (1973) 311A 2d 737 72LC par. 53, 199, in
support of its position that matters of educational policy are not
arbitrable. The facts in Dunellen are very similar to the facts in
this case. However, the New Jersey Law under winich Dunellen
was decided differs markealy from Wisconsin Law in this area. The
differences between the two jurisdictions is exemplified by the
hNew Jersey Court's determination that the dispute concerning con-
solidation of Departments should have been presented to the new
Jersey Commissioner of Education for his determination.

8/ City of Beloit by the Beloit City School Board (11831-C) 9/74,
Oak Creek Franklin Joint City School District No. 1 (11827-b) 9/74.

9/ Levi-jiews d/b/a Mews Redi Mix Corp., (Dec. No. 6683) 3/64.
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By his order directing the parties to arbitration, the Examiner
has left all procedural and substantive issues for the arbitrator's
determination. Thus, it is fully intended by the Examiner's order
that the arbitrator may direct the parties to proceed through the

several steps of the grievance procedure prior to his exercise of
jurisdiction in the matter.

Datea at Madison, Wisconsin, this ;T?Y:Tday of February, 1975.

WISCONSIN EMPLOYMENT RELATIONS COMMidISSIOiv

By
./ ~ Sherwood Malahud, Examiner
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