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STATE OI' WISCONSIN
BEFORE THE WISCONSIN'EMPLOYNENT RELATIONS COMMISSION
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NICOLET EDUCATION ASSOCIATION,

»
e ee oo oo

Complainant,
) : Cane V
vs. : No. 17050 MP-268
. Declslon No. 12073-B
JOINT ULION HIGH SCHOOL DISTRICT NO. 1 :
SCilOOL BOARD, .

Responderit.

Appearances: |
vYerry & First, Attorneys at Law, by I'r. Richard Perry, appearing .
on behalf of the Complainant.
layes and layes, Attorneys at Law, by Mr. Tom E. liayes, appearinp
on behalf of the Respondent.

FINDINIGS OF FACT, CONCLUSICMNS OF LAW AND COLRDEDR

The above-named Corplalnant having filed a Complaint with thc
Winconsin Employment Relations Commission on Aupust 1, 1973, alleginq
that the above-named Respondent committed prohibited practices within
the meaning of the Muniecipsl Employment Relations Act, DERA (Secs.
111.70 et seq., of the VWisconoin Statutes); and said Commiscion having
appointed lMarzhall L. Gratz, a member of 1ts staff, to act as Examlner
and to make and issue flndings of fact, conclusions of law and ordoeru
in the matter as provided in Sec. 111.07(5) of the Visconsin Employwent
Peace. Aot, made applicable to mumicipal employment by See. 111.70(4)(a)
of MiRA; and the Fxsminer, upon notice to the rarties, having conducted
hearing in the matter on Septemver 17, 1973; and foliowlng the close of
the hearing, and on January 18, 1974, Hespondent having flled a lotion
with supporting document requesting dismissal of the Complaint “. . .
on the ground that the procceding has been made moot by the actlons of

' the partles since the time of the flling of the Complaint therein”; and

the Lxamlpner having denied said iMotion to dismiss by Order dated April
8, 1974; and the parties having thereaftor filed post-hearing brlefs
the last of which was rcecelved on May 6, 1974; and the Cxaminer havlog

‘considered the evidence and the arguments and briefs of Counsel, and

belng fully adviged in _the premnlses, makes and issues the following,
Findings of Tact, Con;I;ETEﬁq:gf:Law»aﬁd Order. )
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FINDINGS OF FACT

1. That Nicolet Education Assoclation, referred to herein as Com-
plalnant, i3 a labor organization with its principal office loeated at
6701 North Jean Nicolet Road, Mllwaukee, w1scon31n,'53217.

2. That Joint Union High Sohool TCistrict No. 1 School Board,
referred to herein as Rospondent i3 a municipal employer in that it haas,
in all respects mnterial heroto, acted within 1ts authority to operate
Nlcolet High School on behalf of Joint Union High School District ilo. 1,
a munlcipal employer; that Respondent and said District have thelr prin-
clpal offlces located at 6701 North Jean licolet Road, Mllwaukce,
Vilseconcin, 53217; that said District i5 also xnown as Nicolet liigh uchool
Joint Union High School District MNo. 1.

3. That Responcent, on behalf of saild District, operates a high
Gchool for some 2000 District residents and tultlion-paying nonresidents
up to approximately age 18 during a perilod Yeginning in late Augpust or
early September and ending in mid-Junc, such period being referred to
herein as the school year; that FRespondent also operates a sunmer school
program provliding classes of varying léngth up to ecight weeks betwenn
mid-June and mld-August and serving approximately 700 District residents
and tuitlon-paying nonresidents which student population 1s almost exclu-
sively 18 years of age or younger; and that Respondent also offecrs cor-
taln rcoreational classes durlng evenings, September~May, primarily to
adults, as part of a program of adulﬁ education and recreation Jointly
sponsored by Respondent and the Milwaukee Area Technical Collero.

4. That FRespondent's school year hlgh school program employs
approximately 135 teachers including guldance counselors; that Respondent
employs all seven of its guldance counselors for one weck shortly follow-
Inp the close of cach school year and an additional week immediately
prior to the opening of the succeeding school year for report clbsinn and
preparations for Incoming students, respectively, and employs at least
one school year counselorvat a time, for shoft perlods of tim> cacihh, to
serve as "counselor on duty" throughout the nonschool year perlod; tnat
Fespondent offers summer school courses in-any subJeets in which suffi-
cient student interest 1s expressed and about one~third of the gunner
5cnool courses offercd are not a part of the school year curriculum;
that gummer school teachers are selccted by Reapondent's summser school
- coordlnator from among Respondent's school year faculty and from persvas
crployed elsavhere durlng the school yecar; that of the forty surmer
acnool teachers ordlinarily enmployed by Respondcnt, approximately ten naove
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not been employcd as teachers.by Rcqunﬁ&nt during the school year; that
such summer teachers not employed by Respondent during the school year
have been reemployed over the perlod 1971-1973 (inclusive) so conalatently
.that they have a rcasonable expectation of returning to Respondent's
cuploy in the subsequent summer; and that while Respondent 1ssues written
individual tecaching contfacts to 1ts achool year teachers cavering their
ochool year employmoﬁt, it cnters into only verbal contracts with its
summer school teachers.

5. That at all times material herceto Complainant has been the

certified collective bargaining representative of:

"A1l remular full-time and rerular part-time teachers in

the employ of Nicolet illgh School Joint Union lirh School !
DMstrict No. 1, excluding the Superintendent, business

manager, principal, administrative asclstanta, athletic
dlrector, curriculum coordinator, director of guldance,
director of recreation and adult cducation, and nurac",

!
6. That at all times material hereto and since at leaat October 1,
1972, Complainant and Tespondent have been parties to a collective bar-

galning agreement, referred to hereln as the Agreement; and that the
Agreement provides in pertinent part as follows:

"AGREEMENT

ARTICLE I - Management Rirhts

The Board, on its own behalf and on behalf of the clectors
of the District, hercby retains and reserves unto itself, withe-
out limltntlon, all powers, rights, asuthority, dutles and
responsibilities conferred upon and vested 1n 1t by the lav and
the Constltution of the State of Wisconsin, and of the United
States, including, but without limiting dhe.gonorality of the ,

. foregoing, the right:

(5) To determine class schedules, the hours of inatruction,
and the dutles, responsibilitles, and assirnments of
teachers and other erployees with respect thercto, and
Vith respect to adminlatrative and non-teaching activi-

- tlea, and the terms aad condltiong of employment.

The exereisc of the forerolng powers, rirhts, authority.
duties and responsibilitics by the Board, the adoptien ol ponli-
cleus, rules, ropulations and practices in furtherance thercor,
and tho use of Jurdpoment and discrotion in conninction thoreiriyy -
shiall he limlted only by the apeceiflc and expregs terms of this
asreement and then only to the extent such speclflic and curnreco
tm3 hereof are in conformance wilth the Constitutien and laus
oi the Stoate of Wisconsin, and the Coastitution and laws of the
United States.
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ARTICLE II ~ Assoeiatlon Rirhta

The Board recognlzes the Aszsociztion as thc.cxclusivo and
sole bargailning representative for the tecaching staff of
Hicolet Iligh School a3 certified by the W.E.R.C. . . .

ARTICLE IX - Salary Schedule

The followlng teacher salary schedule shall apply to the
1972-73 school ycar:

Step B.A.  BA+ 15  MA. HA+ 15 MA+ 30 Ph.D.
1 7,975 Ce e e RS e o e 9,175
15 . 16,300 !

AGTICLL XI - Teacher Petirement I'und Contrihbutions

he School Board will make tho f&llowlnn teacher contribu-
tlons to the Stato Teachers Retirement Fund on total rroso
teaching earnings bepinning with the Septouber 25, 1072 pPAYTOlY
checlts  Teachinp earnings 1s defined as school year contractual
earnings, aummer school teaching income, coaching, Adult Educa-
tion and Recreation teaching and cxtra-curricular assigcnnients ac
listed on Appondix B of this Aprecment. [Emphasis supplied]

4 1/2% - Al)l teachers

ARTICLE XXI - Teopener Clause

.

Fither party may notify the other party in writing ot least !
- sixty (60) days prior to Harch 15, 1973 and lMarch 15, 1974 of

its deslre to change the Arreement in tho second and third years
respectively, with repard to the salary schedule, health Insur-
anca contribution, number of contract days, LCAR cominlttoe rccom-

o mendationa, and Jolnt Comnlttee rccommendatilions as listoed ln

Article III. Upon receipt of such notice, the partics will nicoet
and nepotlate any proposced changes to any of these areas ac
deuvlpnated.

’

ARTICLE XXIII - Term and Scopc_of Agreement

This Agrcement shall remaln in full foree and effeoet for tho
poriod commenclng September 1, 1972 and ending August 31, 1975,
Thig Apreement contalns the entire agrecuent betwaen the prartlces
and supersedes all previous arrcements, policles and contrachi:
and dlspogses of all issues aubject to nepotiation, whelher pre-
swnLed or not, excopt the handling of grievances aa provided in
Article XVII. ‘

Lo | . .
fter agreement has veen reached, there wlll be no ro-opeanln;
of negotiations for the perlod of this amreement except as atated
above and 1h Article XXI - Recponesr Clause. .
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ARTICLE XXTIV - Vanlildity

It 13 understood by the Board and the Assoclation that
this Agrecoront is accepted in 1ts entircty.

: " The Assoclation and the DBoard arree to nefrotiate during
the 1972~73 and 1973-T4 school year at a date mutually agroed
upon for the 1973-~-Th and 197h-75 Agreement for only those
items provided for in Article XAXI, :

EXHIBIT D

Nicolot High School |
1972-73 School Calcndar

(herein 1s provided a two senester achool year bepginning
August 28, 1972 anc ending Junc 1%, 19733"
[

7. That thone of Respondent's sumrer school teachers not employsed
by Respondent durlng the school year are regular part-time enmploycs
within the meaninpg of the Certification noted in Finding Ko. 5 above and
of Artigle II of the partiea' 1972-75 arrcemcnt noted in JFAndlug No. 6
above; that those of Respondent's summer school teachers who aro
cmployed by Respondent dhrinn the school ycnf are regular full-time or
repular part-time teachers within the meanlng of sald Certiflcatlon and
nold Article II; and that the guldance counselors cmployed by lLespondunt
durlng tho nonschool year period, belnp aloso employed durdng the cchool
year period, are cither regular full-time or regular part-time Leachers
within the mecaning of sald Certification and sald Article II.

. 8. That for at least elght sumiers preceding 1973, Lolh swmer
nchool teachers and swumner counsclors vere pﬁid an gmount equal fo thn
nalary per contract teacidng Jduy applicuble to thelr expervlence and
training, as set forth on the salary schedule of the achool ycar dmte-
Glately preceding the swaner of their employﬁcnt, rfor cach six-hour duy
(or a prorated portion of such dally rate for a uhortor dgay) of wor.
they performed for Hespondent. '

9. “hat in late October or early Wovember 1972, actling upon ruwmois
that TPespondent was contemrpleting changes in the mode of comnnnsatlion of
nonnchiool year (i.e., summer) teachers (including counselori) repraschii-
tives of Complainant presented written and oral demwands to hespondent,
dJuring a regular meebing thereof, that Respondent "negotinte a contract
for the Summor School of 1973" with Complainant.
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10. That thereafter, Lespondent repliecd to sald demands by lettor
to Complalnant dated Novomber 9, 1972 indicating, inter alia, that "[1]t
15 not presently clear to us as to whether [summer school varna] 1s a

-nepotiable 1tem and we have asked our attorneys to study the contract
and give us an opinion on the matter.,"

11. .That thercafter, Complainant sent to Respondant a letter dated
December 4, 1974 the body of whieh road as follows:

"Ihe Nicolet LEduecation Assoclatlion's negotiating commdttec

i notifying you that 1t desires to mcet with you to nego-
tiate the following items for the 1973-7U achool yrur;

the number of contract deys (ealendar), hcalth ingurance
contributior, LCAR comndttee recormendutions, salary
schedule, summer school negotiations for 1973, and Joint
Comnlttee recommendations. : '

Silnce 1t 135 necessary to establish a school calendar early
in the year, we would lilke to meet with you within the
next thrae veceks to po over the proposcd ealendars,"

12. That thereafter, LY letter dated boccmber 11, 19272, Renpondent
repllied to Complainant that 1t was prepared ". . . to bepin nepotlatlions
(on January 15, 1973] under provislons of our contract with your orrani-
zation.," '

13.. That thorcafter, by lctter to Respondent dated Dcccmbef 12,
1972, Complainant recplied as follows:

"As supgeated In your letter of Docember 11, 1972 the
Negotiatlon Committee of the Mlcolet Tducation Aasocla-
tion will be glad to meet with your representatives on
January 15, 1973 at 7:30 P.M.

We would arain like to call your attention to the fact
that ve have also roqgquosted to rerotlate for the Swaner
School as woell as the other dtems for the next achool
vyear. In ansvwer o our corllcer letter you refused thls
request ans not haelng included in the reopenar.  Yhere in
no neced for thils Jtem to bLe In the reonprner in aa nmch
as 16 has aevere been negotlated before and the nepotlatad
rart of the school venr runs Prom Aurust 26, 1972 to June
15, 1973 according to our present contract. We view the
ousimer 3caonl a3 somethlapsthot has never Leaen under tan
nresent contract, so thercefore it 1ls wide open oz naro-
- tlatlonn.

s

We,too, arc looking forward to meeting with you and hope
that wo can prowptly resolve the itema in queation.”

14, ‘'hat on Januery 15, 1973, bargaining representatives of Coi-
plainant and Respondent wmet; and that Respondent's representatives tock
the posltion at that ¢tirwo Lhat the suminer tencher compenaation wiae not a

negsotiable dteun. ‘ ‘
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15. That representatives of Conplalnant and Respondent had another
nerotlation session on larch 12, 1973; that on that occaalon, Complain-
ant's representatives reiterated their demand that Respondent barcaln
wWith then concernlng the wapes, hours and condltlons of employront ol
suraner teachers for 1973; that Respondent's reprerentatives refused to
do 30 and suprgested that Complalnant scek a daclaratory ruling on the
queatlion; and that llesporiGent's renresentatives also announced to Comm-
plainant «t that meetlns that Lespondent had deelded to base 1573 sHwnoer
Lcachicr compencation on the 1671-72 salury schedule rather than on that
of the sehool yerr dnmwdiatlely preceding, 1.c., 1072-73.

lﬁ. That representatives of Complainant and Respondent had anothier
neeotiation sension on Aprdl 30, 1973 during which Complainant'a rope-
sneantactlves huttressed thelir request for bargpalnlng coucerndivg sumacy
tenchers with an opinion of thelr leral coungel that such was a manda-
tory subject of bLargalning wvithin the mezaing of Sece 111.70 of theo
Wisconsin Statutes; end that Lespondent's ropresentativen ronlied that
they dsarreed vIth sald opinlou. '

17. That during the summer of 1773, Fespondant employed summer
achool teacners and counselors in a manher'and In numbers similar to 1its
ciployment of such cmployes in provious sunmers; that &n 1973, Lespoadent
pald summer school teachers and councelors, insofar as their "eounsclor
on duty" worx iz conecernad, on tue btasls of the 1971-~72 salary cciieduln,
that such 1273 mode of pavment of surmer teachers (ineluding counnclors;)
conatltuted a change in Regpondent'a Jonrstanding preetlce and policey of
hacing; sucsh compensation on thoe salory scnodule of the schiool yonr o=
édiately precoding the summer in question; thnt sald chaupge In practlee
rnd policy affected the wages received by summer teachers (Including
counrelora) in hegpondent's employ vhilch ewnloyes vere reparescited You
collect Lve barraining by Complainant; and thot sald chonpe wos efiactad
cwillaterally mwnd without prlor collcetive barpalnliyy coneerning soae
vith Cowrpilninant.

13, That Articles I, XXIII and XLV al the prartles’ 1672=Y9 Firen-
meat, noted in Pinding No. 6 above, constiltute a walver of rusponcanti's
and Corplalnants' rirhtc and oblipations to further collectively bar-
roin econcarning, inter alia, the subject of tne 1973 wages, nours and
conditions of enployrent of surmer school Geonchers and counscolors 1,
Povponudout's employ for the sumiier of 1973: that nelther Artlicle Aal of
cotd Aoreenent nor ony other provision of sald Apveerant constlituvtes oo
cxeention to sald valver such o wouid Liwoese nwoon Tespondent and Cou-
»lainant the ripht and oblipation to Lar;ain collectlvely concesrning the
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1973 viares, hours and concditilons of employrent of sumner sehnool Lench. e
and counselors lIn ﬁunpondont'u enploy Tor the sunuce of 1573.

. pasnd upon the forepolng Vindings of l'act, the Exwaminer makes and
isvucs the following

CORCLUSIONS GF LAY

-t ¢ ot

1. Thot by reeaon of Corplatinant Hicolet Tducatlion fisoclation'n
certification o the eoxclusive repregentative of 2ll ropular full-tlno
and rerular part=tire tenchers 4in the ernlov of Hicolet I Lchiool
Joint Lrion Liph fchoel Lilotrlet o. 1, excludlng tue Supniiatondoat,
wusiresa mnparer, nrineiranl, "nrini"trﬂtivn nonlatonts, nthlotic Clroe-
tor, curriculum coordinator, dircctor o ruldmnce, dlrector of reciava- !

vion and adult educztlon, and nurse, Cowplainent Nlcolat Iducaticn
Ancociation niaz beon, at all Lircs on and after Lecerlier 27, 1007, ti.
cxeclusive reprosentative of such tcachers in the erpley of In'lﬂ""ut
Joini Union Kigh School District lo. 1 School Doard duplrsid ° teg alla,
vorliods bepinning dmmedlately after the terrination of the Livh ncheold
cehool yoar and ending lummedlately prior vo the beqinning of "thn sue-=
conddng hign nehcol gchool year; and tﬁat.‘an such, the Complatlunnt
alcolet mducation Assoclation was the excluzivae bargaining roprosantn-
tlve of puldance counselors and sunnor 5eho0l tenchersd in the ansle, of
nespondent Jolnt Unlon iligh School llstrlcet No. 1 School Doard during
cuch surner period in 19735.

2. “hat prlor to the mutual ratification of the 1972-73 coll.. -
Live borcalning agreonent helween Complainant Nicolet EFducation dssocia-
tion and i.ecapondent Joint Union Higrh School Dictrict o, 1 School Yenou,
naid partles hnd the correlative ripsht and dQuty to bparqain collectilvely
within tho meaning o Seca. 111.70(1)(49) ond (2).of the Nuniolnal
nepleynent Felatlons Aet with reupect to the L1973 wazcs, haurs ane ec-
iCicng of enmployrent of summer teouachers (Lncluding wuldapce couveressr.,)
in 52t4d Hespondent's cirploy for surmor, 1973; but tihat by aprreeing tn
e torat of satld 1972-7Y9 colleetive Larpalning aryeeront, ond o snoelS-
1731y to Articlon I, XNTII and XAXIV Lhercof, the Complainont nieolcs
"lunatlon Associntion walved 4tz richt and liespondeat Jolng union i,
cetioo) Distriet Ho. 1 Schiool Loard's oblipration to collectively Lirrerain
further with respect to the 1972 wapes, hours and condltloas of erlo,-
cont oof surner teachers (Including puldanee counseloru) in said neopeod-

entte erploy for summer, 1973.

3. ‘'fhat, thorefore, by rofusing, duving the term of iLn 1972-7.
culloctive bargalning apreomert with hicolel Lducation Assoclatlon ond
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specifically on January 15, karch 12 and-April 30, 1974, to bavgain
with Complalnant Nlcolet Education Association concerning the 1973
wares, hours and conditlons of omployment of summer teachers (includ-

- Inpg guldance counaelors) in 1ts employ for sunmer, 1973, Lespondent
Joint Union High School District No. 1 School Board daid not cowmit and
15 not cormitting either a refusal to barguin collectively or a pro-
hivited practice in violation of Sec. 111.70(3)(a)l of the iunicipal
Ewployment lelations Act.

4., That by unillaterally changing the method of wape counpututlon
of summer teachers (Including guidance counselors) represcented by Com-
plainant Nlcolet Fducation Asgsoclation, ceffective in summer, 1973,
without prior bargaining concerning 5uch change with saild Cowplalnant, '
iespondent Joint Union lilgh School District No. 1 School Uoard did:not
conmit and 18 not committing either & refusal to barpuin collectively
or a pronibited practice in violation of Sec. 111.70(3)(a)l of the
tiunlcipal Emp;oymont Relations Act. - '

Pased upon the foregoing Findings of Faect and Conclusions of Law,
the Examiner makes and 1asues the following
ORDAR
That the Complaint in the above matter be, and the samo ﬁorcby is,
dismisoed.
Dated at Milwaukee, Wisconsin, this 31st day of October, 1974.
 WISCONSIN EMPLOYMENT RELATIONS COMIGMISS1OW

By Laranel) L. Cratz  /a/
dlaraohall L. Gratz, Examiner
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Casc V. Decision No. 12073-5

CTUOLANLUT ACCOVRILTING
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Complainant, inits Complaint, alloped that Fespondent, cuwring Lo,
Lerm of the partiea' 1972-75 arracwment (1) rafused, uvon rejuest,

to

vorgnln about the wages of teachors (Includling guidanee counseloss)

cnoloyed duerlne the summer of 1973 and (2) unilaterally chrnecd Loo

rearstandiue past practice concorning the nethod of doternmdning

e e
LI

S Un0 as $o reauce the levals of 1973 sunmier teacher wora:

vilo othierwlze would have becn the ease aad the practice not

ERSEAN
‘ v ..
VIR

[RENW

chinrnraG) without bargaining with Eespondent concerning same, tacsehy

¢lepedly committing refusals to bargsain in violation of Sce.
111.70(3)(a)4 of “EIA.

!

“y way of answer, Respondent averred that Complainant rerrocen’

¢.:ly teachers employed by Foespondent during the regulsr achool

[ g

nol those employed during summers; that the parties' 1972-75 Arrovioine

constitutes a walver of bargaining vith ros peect to the subject:

~

Gu War2s

hours and working conditions not set forth thereln or rescrved fir

.t
rcopening thereby; and that the reopencr clause In sald Agreecment «o2s

not cover teacher wages for sunmer employment.

'olloving hearing in the mntter BRespondent flled a lotlon rogie:

I

ine that the Complaint be dlsnmlssod on the ground that the proceadity;

113 heen made moot by the actions of the parties since the timn of

ing of the Complaint, and more specifically by the purtios' submissiorn

-

o the subject of 1973 cummer teacher wares to final ana bindis.,:
Sirdins.  The Examiner denied daid Motilon, in an Order dated Lavll o,
19474, concluding that 1¢ had. ". . . not been satlafaectordly citil
4hat the parties hove elthor adfustoed or submitted to finnl nrc
inct Finding the issues Joinod by thc'purtics e o " hereln., -]

sue avidence 1o clear that ilennondent refuced to hLarsiin

«omapr teacher wages, hours and woriings conditions vhen requestued Lo )

o s
LOUL L

j{‘.;r".\,

L
-

[ PR VIR

so by Cowplainant on more than once occaslon during the term ol the pov

Lien' 1972-7% Apreement. It 1o also eclear that Kespondent, wlinmut Lo
i atedar, wlth Complainant on the subject, chanced 1ts lonrst =nsilne »ooe

tice rud policy concerning swmicer teacher wafes 50 as to reaven the

i

2/ et Finder Davlid Johnson 1ssucd flunl and binding reconi i, Lo
vo the lnstant parties on a number ol uuchcts in an Auard dated

Loy 1, 1OTH.

L R
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amounts of such vares from what thcy”woulﬁ have been had the practice
and polley remalned intact. On the matters of substautlal dlocpute
between the partiles, they take the following respective positions.

FPOSITION OF T COMPLAINANT

Complainant arpues that 1t has becn, at all materlal times, the

- exclusive representative of surwer teachers (including guldance coun-
sclors), Lased both on thie language of the certification and the com-
runity of interects shared by such teachers and Respondent's epulnn
full-tire and regular part-time school year teachers; that the Fxaminer

shiould declare such representative ctatus in order to avert subseguont
disputes on the same question; that the 1972~75 Apreceument does nov con- !
stitute a walver of bargaining by Couplalnant with respect to 1973 sum-
rncr tecacher compensation since ". . ,[1]t would appear that the
re~onener claune of the contract is cuch an to pernlt the nerotlations
of the salaries for the summer school toache%s"; that the Ixaminer
should Iind that Respondent refused to barrain about a mandatory sub-
Ject and then made unilateral changes therein, all in violation of ncc.
111.70(3)(a)4 of MERA; and that the Fxaminer should order Nespondeint to
cease and desist from such conduct and to make the 1973 summer teachers
vhole for the difflerence betveen what they were actually pald and vhat
they would have recéived had their nethod of wage computatlion not been
unlav fully unllaterally changed Ly Pespondent.

POSITION OI' THE EESPONDENT

Recpondent argues that 1t had no duty to bargain with Cowmplalnsant
concernlng vages, hours and working conditions of summer teachers in
its employ because: )

3

1. Complailnant was not the representative for summer tenchers
since such teachers do not share a communiity of interests
- wilth school ycar teaclicrs; ory

2. Fven 4f Complalnant repregented such employes at the tire

it demanded to barpain avout thelr wares, hours and worikdng
conaltions, Complalnant had, prior thereto, walved 1ts
rirht and Reapondent's duty to bargain with respeet to nun-
mer teachers and about thelr waren, hours and woriking con-
ditionas when Complainont amreed to the 1972-75 Apreercti--
speciflcally to, inter nlic, Articles I (ilanagement Rlrhtsn)
and XXIII (Term ond Scope of Acrecmant).

In adailtlon, Respondent arpues thot Complainant seeks hercin a punitive

crnedy; that Complainant had the opportunity to submit its conteatlons
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to Cinding fuet flrdlng; as Lt had sudbmitied, inter 2111, the aubJcooetn

of 157h and 1975 summer tcacher componsatlon; thiet publle polley guir o
that Corplalnant not he permitind to isnore such an opporsunivy ror
-rcesolution of 1973 summer teacher waces on Lh2 merits "by gquasl-judicial
reans” and to contlnue to seck,instead,a punltlive rewedy horein.

LISCUSSION
bl A AL S A

Scope of Torgalning Unift and of wuty to Larpaln

— e

‘he partles' recogpudtion clause in ¢ftect incorporatues LYy redercenco
)
Conplainant's Certificotion 2/ as representative of

". . . all rerular full-tirme and recular narsetiine

Lecachers In the employ of Nicolet litgh Schiool Joint
Unlon Nigh School District MNo. 1, excludinem the
Superinterdent, Lusineas manapcr, prlncipal,'adndn~
istrntion assistants, athletic‘digector, curriculun
coordinator, dircctor of gpuldance, director of .

reercation and adult education, and nurce."

such lanpuage 1s a c¢lear and unambiguous delineation of the secope
of the varralning unit represented by Complainant. It is vndisputed
heiredn that school year guldance cbunsclors are 1nc1ﬁdcd within 6oid
unit deseription. It 1s also clear and unquestioned that viftnrlly |
all, if not ell, qf the sumner school teachers who are also school yﬁuv
teaeners for thie Lespondent arc ulso included within sald ualt descerti-

tion .

FFor counselors and other teachers cmployed by RKespondout durin, vie
school year, the differences between thelr school year and their sui-.or
duties and responsibilities in rno way support thae concluslon tnat rben
onnibyes are not ". . . teachers in the aormploy of Nespondent . o .M oulon
vewvdngt An thelr capacitles as suarmer counselors, "couwnsalors on dedy
or sumar school teachers. Thun, the weoges of such guwmer teach vs
(Includingm ruidance counsclores) s cleariy a mandatory zubjeét vele .
Faopundent (thelr enployer) und Comnlainant (thelr exclusive repraesciiti-

) (P L\'l.’) o ""3'/
cor secpondent a number of wceks In excess of the work year o & widgiatie/
of tho rmormhers of the bargaining unit.

Foir those curmer achool teachers employed elrcwhers durine the oono0nl
Jsoar, cmnloyment with Respondent 1n only scasonal in nature. Jieveriholons,

4

¢

-2/ pecision YNo. B27h (12/67).
3 sections 111.70(1)(d), (2), (3)(a)l and (3)(a)ld of WLEKA,
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Kefieienruahibititadih v ' Wtsisst srorstogmusbiaoilly - -

the hisztorical consinrtency of thnir rntu*n to Foﬂpondont's employ sumner
afeer summer during the period 1971-73 (inclusive) is sufficicnt to
properly eateporine such emploves as "reculor part-time toachera' within
.the meaning of the instant Cortification .74 rerardlesa of the actual
nunher of weells worked for Reapondent per sunrmor. —2/ Since thielr posi-
;tlons'fall witiidn the 1nstant borgaining unit desceription, sucih sumier -
schqol teachers' wares, hours and working conditions are also mandatory
‘ subjects of collectlve bargaining between Complainant and Nespondent, L/
Liespondent 1is likely correct in 14s assertlon that the Intereste of
swmner-only teachers or of summer teachers as a group differ in sow
respectc from the Interests of Shoe wmaJorlty of . unii Leschi2is Wi 40 Lot
work for fespondent durlng the sumcer. Lo doubt, the particular intuer-.
ests of such aunmer-only tcachers or of sumner teachers 95 a grouwp
"roccivo less attention and have less welpht in barpaining vith espoid-

L

% ont uhan vould be the case if a separate unit consisting excluclvely of,

' €. £ y*sunmer teachers had been established, tNonetholesa, a cuffliciernt
conmunity of interests exlsts arong scumaer and nonsumrer tzachers to
cempellingly Justdfy thelr having been inciuded In a single wnit. Juch
15 even more true today than was tho case in 1967 when the 1nstont wnii
was cotabliched In view of the antlfrarmnentation mandate added 1n Goce.
111.70(4)(d)2.a. Lo the wunicilpal act in 19YT1. 1/

!
g See, e.m. Joint uohool D1ntr1ct I'a, 3 of th~_ Pt1 of OCunﬂ:UhnC

Duc. foa 10385 (6/71)5 Stevena Pofat Loard or ‘\upwﬂuﬁ., Teel

7713 (8/67) (reasonable expectation of return warrants part-time status).

-
2/ toe Joint School Diatrict No. 1, Nlurley, Dec. Ho. 9458 (1/70).
L/ &2 note 3 above.
~l/'Section 111.70(4)(d)2.a. reads as follows:

“111070()4) PO L.l(o OF ll‘nl. (ONJI J;)J.O”u
(&) SBelection of reproscentativ and deverninatlon oi apyppropuiiive
- units for collective barg«inlnn.

. . .

2.a. 'The commicsion sholl deterimine the oppropriate barcoiain::
unit for the purpose of collective harcaining and shall whenoyey e, -
slole pvold frapuentation by walntainlor na Cou wndis a5 proctlicnt)
in werplng with €he iz of the total munletnnl worlk force. In vt~
aueh o determinatlon, the couud xlon may decide vhether, In o naecioi-
1~y ecase, the ewployes in the ua.o or neverasl deporteronts, diviclon.,
iartitutlone, crarts, profeusions or oliier occcupatlonal jrouniliy Cun-

cute a unit. Defore making ita datervminntlon, the couwwvinasion 1ay
rovide an opportunity for the employcs concerned to deterndue, by

(continucd on page 1h)
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by

Waplver

It has reen previously stated that the walver by a party of the
Tlrht to barcain on a mandatory subjoect of bargsalning ourht not ve
readily Inferred; that such walvers must be "clear and unmistaknble"
and ", . .-baacd upon speelfie lanpuage in the acveement or history of
barcaining. " —

In the Instant fgrcciaent, the partles agiecd In Article I (f.onngo-
pent Flehies) that "The Roavad . ... rorebhy retalins and resorve:s unto
Iteelf, vithout linitation, all pouvers, risats, auvhority, dutleld suc
rocpounibiliting confrrred vpon AnAd vested in 1t by the 1pous nnd
Coantitution of the State of Wlsconsin and of the Unitced States Lrelud-.
Ing, « « « the right: . . .« (5) To determine . . . the terms ond cun-
ditvions of employment . . . [and that] . . . [tlhe exercise orf ¢le fore-
{odng povers, rights, authority, dutics and rcoponsibllities by the
hoard, the adoption of policies, rules, repgulations and practiecs in
furtherance thercof, and the usec of Judrment and dlaceretion in connee-
tion therowith shall be llmlted only by the gpecific and expreass tovsl
of this agreement . .. ". The partles further arreed that their 1971-75
". . . Agreement contains the entlre asrccment between the varilns ond
aupersedes all previous agreenents, pollceles and contraects and dlapo.s~,
of sll issues subjeet to nepgotiation, whether presented oi* not, ~xcept
thiw handling of zrievonces as provided in [the Aprcement grievance neo-
codure] . . o [and that] . . . there will ve no re-opening of nevotln-
tivna for the perlod of thls agrcement oxcept as stated ahove ana Sn .
Avrtlcle XXI - Reopencr Clause.,” -2/-Thouo clauses, réad tometihrr, sLcld
tLo conclusion that the parties reserved to Nezpondent the right to
drterreine in 1ts exclusive dlseretion, inter nlla, the wares, houra aad
conditionn of employment of summer teachers (including iuldoance counne-
lors) for 1973 vo long as such deterrinatlon was not inconulstoent ittt
L express provisiona of the 1972-75 Asrcement. In addition, tiose

_7/ (continued from page 13)

soceret ballot, whether or not they denire to be estehllshed v ¢ ner=
arate collectlve varraining uwalt.  The comalzslon chell not declar,
Lhowever, thot any unlt i3 appropriate 1if the unlt Includes Lot erc
Cerslonal erployes and nenprofencionn,l empleoyes, unless a majoriiy oF
the professional employes vote for Incluslon in the wnlt. Uhe cour "oo-
~lon 2ioll not deelde that any unlt 10 opprenrliote 10 Lne i
1uelucos both eraft rnd norcvaTt epploven unless » weJority ol v
crnfe arployesn vete for inclwsilon in Lhie unlt., Any vote Lo boarre
tuls subseotion shall be by seerct Lallot." [Ruphasis aduvul

-

&
—L/fwn, C.i., City of Drookfleld, lee. iHo. 114006-A (7/73).

h) - ' P .
—4/197?—75 Arreement, Artlcle ZXXIII (Werm and Scope of Azreonicnd, o
i'inding No. 6, above. Sce 2lso, Article XXIV set forth in Iindii- ilo,
; AL RS
Ue
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clauces are a clcar and unmistakable'pxp'“suion of mutual Iintent in aul-
flelently apecific contract lanpuage to constitute an effcetive valver
of collective bargaining about such suhlect for the term of the 1972-75
Arrecment, 10/ That conclusion is buttressed by ¢he faet that the 1972-
75 Arrecenent contalns at least one express provislon concaraln~ "sumror
school tcaehing”, to wit, Article XI. A1/ Thus, unless it can be cald
that the 1973 wages, hours and conditilons of cmpIOJman of pwnner
teachiors (including puldance counsclors) for 1973 was a subjeet
reserved for bargalning by the Reopener Clause (Article X¥XI), 4t must Le
concluded that Respondrent was not subject to a duty to barpain with
reapeet thereto,

Article XXI (Reopener Clause) reserves for rcopening only proposcd
changes in the Agreement ". . . wlth regard to the salary scheodule, |
nealth insurance contribution, nuwber of contract dnys, LCAR commlttoee

recomendatlions, and Joint Commlttec reconmendations as listed in
Article IIXI." Since thore 1s no evldence tnat reconmmendatlons of elther
the ECAR or Joint Committees had any connection with the 1973 sunmor
tcacher wages, hours and conditions of employuent at issuce hereln, oaly
the ", . . salary ochedule . . ." 1tcem-for.reopening appeard even con-
c2ivably related to the wapges for summrer teachers., 3ub even 1f the
livceral standard of Intorprotatlon appropriate in dcotermdnlng the acope
o' an excepblon to a clear and unnlstakable walver of bargFainine provi-
8ion 1s applied, the Examiner cannot find that Article XXI reserved for
Larsalning the 1973 summer teacher wages. The ". . . salary schedule . . .
rcferenco appears compellingly to relate exclusively to changea in
Avrtlcle IX (Salary Schedule). Tor not only is tne title of that Article
icdentical to the subject reserved for reopening, but Article IX on 1ts
fuce calls for reopening since it provides that ". . . [t]he followlnc
teacher salary shall apply ror the 1972-73 school ycar . . ", leaving
tha salary schedule for the two subscquent years of the 1972-75% Arcoo-
rmont for future bargeining. loreover, the "salary schedule" following:
thiat introductory sentence 1s clmply a crosa-Indexed gsot of nunbers
wilth.out any reference vwhatover to summer achool or summer guldronce coun-
scloris and thelr compensation. i%stcad, it 13 ncceasary to o Leyonw
the 1972-75 Agrecement to a polley and pructice of Respondent to detler-
nine the nature and mode of computation of summer teacher wages.

" -
.._]_;'__/ Crpmape ]’(\Pov H"(\] *n(sp\r (”(). , 11,[ ] 1

\“|x‘~:man T rlents elanne sufy

Y Mo. 100, 5C LERM 1360 (1960)
b ly ﬁnnctfl to cnn”:‘uuH
AN ") v '4‘}0 J(C "'I'C(“'I' -I\-.)u()c.](]lf"d O,L.l (_ ., { IT]}) ]llj- 1U9’ 2‘; ]Ilil vl

AN
1313 {1900~ (mnhngcmont'b rights clause not uufilcinntlj clear to con-
sLitune woalver).,

1/

—=" {ze, Finding No. 6.




- “ »

Therefore, In the Txominer's vigw, it vould not be a reasonable
Internretation of the Recopcner Clausc to conclude that it cntalled
rcopening of gsumraer teocher wapres. It roy Le notod that even Corplain-
‘ant, in 1ts communlcations with Respondent dermandlng bargalnins concern-
inF supmer teachers, differcentlated between the subJectn poverned by tae
Heopener Clavce and the wagres, hours and conditions of employment of

suirrer teachers., —22/

‘e Examlner therefore concludes that Couplainant ellectively
walved Jto right and Reupondent'sn duty to bargain wilth respect to sunner
teacuers' vapes, hours and conditions of euwploynent for 1973.

Public Policy

The Examinor finds no rmerlt in Respondent's arpument that publle
poliev requires Conmplainant to have utiliced itas interest arbitration
opportunity to the exelusion of 1ts purﬁuit ol reliefl through the instont
prohibited practice proceediny. VWhether Comrplainant should agfree to sub-
mit the 1973 summer teacher vages or any other subjects of coutract vuy-
falning to a finel third party determination is clearly a permicsive
subject of harealining wvithin Complainant's axclusive discration. The
cxprosg lemislative policy underlying MERA ewphasizes voluntary arrecrent
betveon the parties, making prohidblted practice proceedinga avoilalble
wvhen the procesnes prombtivo of voluntavry arreccment are allepedlv inter-
{fered with, —lé/'To deny a remedy for én alleged interfercnce witis the
collective barraining process solely becauvse the cowplaining party exor-
c¢loed 1ts diseretion not to apree on a permissive subjeet (interest ar!-
tration of a particular contract bargalnling fgsue) would seen incornsiunt-
cnt with the aforosald leglszlative purpose of MEﬁA'and_therofore undesir-
avle. ‘

»

Dated at Milwaukee, Yisconsin, this 31lct day of October, 1974.
. WISCONSIN LMPLOYNENT BELATIONS COMMISSION

By _ Unratall L. Oyatn /a/

Linratin1l T.. Owate, Vxaminoer




