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Appear ances:
AX. wmicunael J. vilson, bistrict nepresentative, WCCbi, aFSCull,
+FL-CI10, appearing on behalf of Complainant.
Lir. clarence iiertz, City attorney, City of Saneboygan, appearing
"7 7On pehalf of nespondent.

FINLDINGS OF ¥ACY, COnCLUSION OF LAW Alp ORDIER

oueboygan City bamployes Local 1750a, AFSCHME, aFL~CI0, having, on
July ol ana octower 1, 1973, filed a complaint and amended complaint
wnereiin it allegea tuat the City of Sheboygan has committed pronibited
practices within tne meaning of the Wisconsin Municipal Employment
delations act; and the Commission naving appointed Herman "orosian, a
memper or its staff, to act as &txaminer, and to make and issue Findings
of rfact, Conciusions of Law and OUrder as provided in Section 111.07 (5)
of tue wisconsin Statutes; and pursuant to notice a hearing having been
nela ia tne matter at Shewoygan, Visconsin, on October 1, 1973, before the
wXaininer; and the kxaminer naving considered tie evidence and arguments,
die welny fully auviseu in tihe premises, makes and files tue following
Finaings ot ¥ract, Conclusion of Law and Order.

FINDIWNGS OF FACT

1, Tnat saeooygan City kbmployes Local 1750A, AFSCek, aAFL-CIO,
nereinafter referred to as the Complainant, is a labor organization;
ana tuat sicnael J. wilson, is the vistrict Representative of the
wisconsin Council of County ana aunicipal knployees, AFSCML, AFL-CIO
assigned to the Cowplainant.

<. unat tihe City of Sneooygan, anereinafter referrea to as tae
sesponuwent, is a .aunicipal Smployer naving its principal offices at tne
City wail, oliepoygan, wisconsin, and tnat Clarence ilertz is the City
atroruey of tine rResponcent.

3. Luat Lor a nunwer of years, Responaent has recognized Couwplainant
as tue collective pargaining representative for certain of its employes;
that tune parties entered into a collective pargaining agreement for 1971;
tnat a grievance was filed in 1971 which alleged tnat Respondent was in
vioiation of that ayreement oy excluding a certain employe, Ralph
veniger, from its coverage, ana that following unsuccessful attempts
at resolving tnat issue, and pursuant to the agreement, tihie parcies
suuvmlitteu tne guestion to arvitrator Ropbert . mcCormick.

4, inat after holding a hearing on the matter, Arpitrator

nCLOrmick issued uis aArbitration awarw on July 10, 1972, wherein he
founu seniger was, in fact, covered under the collective uwargaining
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agreenent, and tnat, therefore, kesponuent had breacned tne agreenent Ly
exclucing uim from the contract's coverage.

That arwvitrator scCormick's awara, in material part, is as

”Ai{z_\._RD
chuat malph peniger 1is not a temporary enploye within
tne meaning of the agreement, that Beniger is a regular part
time mnulnvp entitled to qc-\p’ln'r"li'v credit back to date of nir

=
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January b5, 1971, and entitled to reinstatement from lay off
status, if e nas since been separated from the active payroli,
plOVlued a less senior employe had been retained; that tne City
ve ulrected to pay beniger for all wages and overtime premiumn

lost since lovember 30, 1971, according to tihe applicable pro-
visions of the agreement; that Beniger be made whole with respect
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to any paid nollaay venefits le otnerw1se would have enjoyed
nad he been classified regular, from November 30, 1571 to the
date of the award; that the City pay Beniger for any actual
expenses incurred by Beniger after .ovember 30, 1971, wihich
ne experiencea vecause of illness or injury according to the
coverage of the insurance Plan of the agreement upon Beniger's
proffer of evidence of sucn covered expenditures; grant to
Grievant length-of-service creuits from January 5, 1971 for
purposes of future vacation entitlement and pay to Grievant a
vesteu vacation benefit for a vacation in calendar year 1972,
basea upon said length of service, but not to include any
vacation entitlement as earned vacation for 1971.

1hie arbitrator reserves jurisdiction of the matter for
sixty (e0) days, for purposes of assisting the parties only as
to fashioning a make wnole remedy, in the event the parties are
unanle to reach an agreement upon implementing the remedy directed.

vatea at siaaison, Wisconsin tnis 10th day of July, 1972.°

O, Iinat following the issuance of the aforementioneda Award, Arbitrator
~Cuoriilck received a telegram uatea September 7, 1972 from the Union on
wenalf of grievant Beniger, wiiich requested that the Arbitrator retain
nis jurisaiction over tine case sO as to resolve any problems arising from
tne remeay: ana tnat Arpitrator ricCormick, by letter dated September &,
ly74 advised the parties tnat ne would extend the time for retention of
1ils jurisdiction to uctober 30, 1472.

7. that sometime after receipt of Arbitrator slcCormick's award,
wsat prior to Septemier 20, 1972, kespondent sent Complainant a work
shheet witn calculations indicating what tne Responaent considered due
anud owing to Seulger as oraerea oy arbitrator cicCormick.

S rTuat on septewnwer <0, 1972, the Union depresentative, wilson,
sent tue following letter to responuent's City attorney mertz:

"Tne tfollowing are the corrections the Union feels should be
maae in the City of Shepoygan's computations of the above
hArbitration Award:

1. The City nad computed Beniger's wages at pay grade o that
of a Lapborer I, but has not provided extra compensation for
tne time worked in pay ygrades 7, ¢, or Y.

<. walpn seniger's seniority aates from January 5, 1971, ana
cuerefor nis wage increments would advance accordingly.

1ne City nas correctly vegun the computation at wovewber 30,
1971, but not at tine appropriate step of thne salary schieaule.
wy wovenmuer 30, 1971, Beniger would be at step %¥< and not
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oile Leginning rate of anis classification anda on January b5,

ly72 he shoula be at maximum.
a) wovember 30U, 1971 - $2.93 per hour (1971 Salary Schedule)
b) January o, 1972 - $3.23 per nour (1972 Salary scihedule)

3. ine Union also assumes since there was no breaix in his
emnploynent with the City, beniger would be entitled to
7.5% longevity on thiose rates during the year.

4, At those times that Beniger was laid off (&xample, over tne
4tn of July) and less senior employees were maintained ne
snould be compensatea for ais lost time.

5. ne City shoula pay the retirement benefit on the compensation
awaruea Beniger. It is assumed the City nas made the retire-
ment contribution on what wages were originally paid Ralph
Beniger.

Snouid you desire a meeting, September 25, 27, 28, 29, or October

<z, 3, 4, 5 and 6 are available.

I am forwarding a copy of tnis letter to Robert . hcCormick,

arpitrator, so that he may know what specific problem exist [sic]

witn respect to tne City's proffered remedy."

Ye ‘‘nat thereafter, on October 6, 1972, Michael Wilson, bDavid
Rabinovitz, bBeniger's attorney, Thomas Zengler, Director of Personnel and
Clarence riertz, met and settled the Beniger grievance by signing the
following settlement agreement:

"rRaipn Beniger Arbitration Award

1) Time cards show nigher classification rate will be
paida the higher rate (all such days)

2) As set forth in 9/20/72 letter to City
3) Witnarawn g
4)* 4s set forthn in:9/20/72 letter to City
o) as set forth in 9/20/72 letter to City

*ht tnose tines Beniger was laid off subsequent to hov. 30
i971 . . . (as written in letter) "

lu. wihat following the execution of said settlement agreement,
Arbitrator icCormick took no further action in tne matter.

i
11. “Tnat pursuant to said agreement, Beniger received a check dated
vecemper 1o, 1972, in the amount of $1,393.63 and was creditea with eight
(6) nours' accumulated sick leave. 1/

12. 7That grievant Beniger fileu anotner grievance on april 17,
1973, wherein he alleged in substance that Respondent refused to comply

i/ oy tne terws of thne parties' 1971 and 1972-1973 collective bargaining
acreeiment, employes were entitlea to eigiht hours of sick leave for
eacn completed montix of service.
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witn sruitrator McCormick's Awaru by failing to credit him with sick leave
retroactive to January 5, 1Y71; that the parties were subsequently

unable to resolve said grievance; and that Complainant filed the

instant amended complaint wherein it alleged that Respondent's refusal

to grant sick leave credit violated the terms of the aforementioned
Arbitrator's Award.

13. ‘lnat Respondent nas, in fact, refused, to credit Beniger
with sick leave for the period prior to Arbitrator :icCormick's Award.

l4. 'rhat neither Arbitrator McCormick's July 10, 1972 Awarc nor

tne parties' October §, 1972 settlement Award require kespondent to
grant beniger any retroactive sick leave credit.

vpon tine pasis of the above ana foregoing Findings of Fact, the
ixaminer notes the iollowing

CONCLUSION OF LAW

ihat Responaent's refusal to grant sick leave credit to employe
Beniger retroactive to January 5, 1971 was not violative of Arbitrator
¥icCormick's July 10, 1972 Award and that, therefore, Respondent's
refusal to do so did not constitute a prohibited practice within
tne meaning of Section 111.70 (5) (3) of the Municipal Employment
Relations Act.

upon tne basis of the above and foregoing Findings of Fact and
Conclusion of Law, the Examiner makes and files the following

ORDER

IT IS5 OkDERED that the complaint and amended complaint filed in
the instant matter be, and the same hereby are, dismissed in their entirety.

vatea at madison, Wisconsin this c: ﬁﬂ&ay of October, 1974.

WISCONSI APLOYMENT TIONS COMMISSION

N

U

rman Torosian, Examiner

-4~ No. 12079-A

!

o



P

CITY OF SHEBOYGAN, XVII, Decision No. 12079-A

MEMORANDUM ACCOMPANYING FINDINGS OF FACT,
CONCLUSION OF LAW AND ORDER

Complainant, by its complaint filed with the Commission on
August 1, 1973, alleges that the Respondent, City of Sheboygan,
refused to proceed to arbitration over the April 17, 1973 grievance
of Ralph Beniger concerning his accumulated sick leave. During
the course of the hearing held on said matter on October 1, 1973,
Complainant amended its complaint to allege, instead, that the Respondent,
by its refusal to comply with the terms of the arbitration award
issued by Arbitrator Robert McCormick on July 10, 1972, violated
Section 111.70(5) (3). The grievant in said arbltratlon was Ralph
Beniger.

The primary issue herein is whether the Respondent's admitted
refusal to grant Beniger sick leave credit,retroactive to January 5,
1971, violated the terms of Arbitrator McCormick's July 10, 1972
Award.

In analyzing the terms of that Award, it is clear that the
Arbitrator considered in very precise detail the specific remedy to
which Beniger was entitled as a result of the Employer's failure to
consider him in the bargaining unit. As a result, the Arbitrator held
Beniger was to be accorded seniority credit, back to the date of hire,
reinstatement if separated from employment, back wages, overtime premium,
holiday benefits, vacation and vacation benefits. Completely absent,
however, in the Arbitrator's extensive discussion of this remedy was
any mention whatsoever of the sick leave credits now in issue.

It is also clear from the record that the parties' October 6, 1972
settlement of said award did not provide for such sick leave credit.
While the Union argues that said settlement agreement only covered
monetary items and not language items such as sick leave, the uncon-
troverted fact remains the parties did not agree to provide retroactive
accumulation of sick leave.

Because there is no language in the Award which can reasonably
be construed as providing  for retroactive sick leave accumulation,
the undersigned concludes there is no merit in Complainant's assertion
that Respondent's failure to grant sick leave credit to Beniger
violated the Arbitrator's Award.

Based on the above, the undersigned finds the complaint and the
amended complaint should be dismissed in their entirety.

Dated at Madison, Wisconsin thisjkl"day of October, 1974.

WISCOQ%;& EMPLOYMEN ATIONS COMMISSION

Herman Torosian, Lxaminer
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