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KFL-CI0, : Decision No. 12355-B
Complainant, :
VS. :
WESYLRN WISCONSIN TECHNICAL :
INSTITUTE, 1/ :
Respondent. :

Appearances :

Hr. wWilliam Kalin, virector of Organization, on behalf of Wisconsin
Technical Institute Faculty Federation, affiliated with the
Wisconsin Federation of Teachers, AFT, AFL-CIO.

Foley and Lardner, Attorneys at Law, by Mr. F. Roberts Hanning,
Jr., for Western Wisconsin Technical Institute.

mr. 1Thomas Bina, Field kepresentative, on behalf of Western VWis-
consin Technical Institute Education Association.

FINDINGS QF FACYT, CONCLUSIONS OF LAW AND ORDER

western Wisconsin Technical Institute Faculty Federation, affili-
ated witih the Wisconsin Federation of Teachers, AFT, AFL-CIO, having
filed a complaint and amended complaint, on December 10, 1973 and
February 1, 1974, respectively with the Wisconsin Employment Relations
Commission, wherein it alleged that Western Wisconsin Technical
Institute, LaCrosse, Wisconsin, had committed certain pronibited prac-
tices under Section 111.70 of the Municipal Employment Relations Act;
and hearing 2/ having been held on February 4, 1974, before hLearing
Officer Amedeo Greco, a member of the Commission's staff; and briefs
naving been received by June 4, 1974; and the Commission having con-
siaered the evidence and arguments, and being fully advised in the
premises, makes and files the following Findings of Fact, Conclusions
of Law and Order.

FINDINGS OF FACT

1. ‘“Yhat Western wisconsin Teclhinical Institute Faculty Federation,
affiliatea with the Wisconsin Federation of Teachers, AFT, AFL-CIO,
nerein referred to as the WFT, is a labor organization having an office
at Route 1, Box 49, Poplar, Wisconsin.

1/ althougn the original and amended complaint incorrectly referred
T to respondent by another name, sespondent's Answer, as well as
the evidence, indicates that the foregoing is Respondent's correct
name. Accoraingly, Respondent's name has been so amended.

2/ Saia nearing also considered objections to tne conduct of the

election which were filed by the Complainant. Those objections,
which are identical to the complaint allegations herein, are dis-
cussed in a separate decision issued today.
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4. “Tnat Western Wisconsin Tecinnical Institute, herein referred
to as the Respondent, is a municipal employer and operates an educa-
tional facility, having its principle offices at Sixth and Vine Streets,
LaCrosse, Wisconsin; and that Charles Richardson and Dale Tessmer are
Respondent's District virector and Business Manager respectively.

3. ‘nat since approximately 1965 or 1966, respondent has engaged
in collective bargaining negotiations with a faculty committee known
as the “Faculty Personnel Policies Committee", herein referred to as
the Committee; that such negotiations have culminated in a series of
collective bargaining agreements covering tne hours, wages and other
conditions of employment for certain of Respondent's faculty personnel;
that the last agreement enterea into by the Respondent and Committee
covered tne 1973-1974 school year; and that the Committee thereby
functioned as a labor organization.

4. That, following earlier contacts with the employes, the WFT
filed a petition with the Commission on September 11, 1973, 3/ wherein
it requested that an election be conducted among certain of Respondent's
faculty personnel; that at about that time, two other organizations,
the Western Wisconsin Technical Faculty Education Association, WEAC,
NEA, nerein referred to as the WWIFEA, and the LaCrosse Independent
Teachers® Association, herein referred to as the Independent, also
claimed to represent such faculty personnel; and that the Commission
on wovember 12 issued a virection of Election, and scheduled sucii an
election for December 6 in which the above-noted labor organizations
would participate.

5. That following the filing of said petition, the Committee be-
came inactive; that several individuals who had previously served as
officers of the Committee became officers of the then newly founded
Independent; that in a November 26 letter to faculty personnel, the
Independent stated in pertinent part:

"Why the change from the Personnel Policies Committee?

Federal Law prohibits a company union. There is

a possibility that the Personnel Policies Committee
could be cnallengea on this basis. Witn this alba-
tross around its neck, the PPC cannot hire reputable
lawyers or buy insurance. The chnange to LITA re-
moves this difficulty.”

6. 1That in a becember 3 letter to faculty personnel, the Indepen-
dent stated, in part:

“"Charles Richardson in his letter of November 29, 1973
states, 'iAs a result of this bargaining, the WWII staff
was one of the first in the State VTAE system to have
«+.... insurance plan with 100 % of the premium paid by
by (sic) the aistrict.’

We have bargained in the past It has been successful.
Why can't we continue with such a system?

- . -

. . o make the Personnel Policies Co%mittee legit, legal.
(sic) Two things, independent of school regulations
and voluntary membership. That is what the La Crosse

3/ Unless otherwise noted, all dates hereinafter refer to 1973.
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wuaepenaent ‘leacners offers you, a legal alternative

to tie Personnel Policies Committee.”

7. 7Tuat in a Decempber 5 letter, the Inuependent, in effect, aa-
viseu faculty personnel that it haa been formea in oraer to erase any
guestions as to whetner the previous Conmittee had been unlawfully
assisted Ly Respondent.

o. That prior to the conduct of the election, the WFT, tue WWIFEA,
and tihe Independent distributed campaign material to the eligibple
employes; that in response thereto, iespondent, which did not hola any
meetings with its employes during the election campaign, also dis-
tributed to the eligible employes three pieces of campaign literature
datea wovember 29, December 3, and vecember 4 over the signature of
virector Richardson; that these letters mentioned benefits which employes
enjoyed, explained the meaning of a "no" vote in the election, and

alluded to the employes' prior bargaining representative, namely the
Committee.

Y. That, more particularly, witn reference to the question of
benefits, Respondent, through Richarason, advised employes that:

“Therefore, when you vote on vecember 6, please consider what
you have already gained without the assistance of any labor
organization. Thnen consider what can be further gained
tnrough a labor organization that cannot be gained by con-
tinuing the situation which has existed in the past.”
(november 29 letter)

"o ne, your choice is a simple one. Do you want to be
representea oy one of the participating labor organizations
wno nave sudaenly appeared on the scene with promises and
unfounded claims or do you want to reject these labor
organizations by a 'no representation' vote so that we will
have an opportunity to continue tne peneficial and harmon-
ious relationship that nas existed in the past petween the
wWll poard and professional staff." 4/

10. 7%hat, as to the effects of a "no" vote, Respondent stated
in its vecember 3 letter: '

“First of all, I want to clarify what the 'no representation'
option on the ballot means. The words 'no representation®
were not chosen by us but by the Wisconsin Employment xela-
tions Commission. In my opinion, this is a poor canoice of
words because the boara and 1 consiaer a 'no representation'
vote as meaning tnat the voter does not want any of the three
participating labor organizations to be his or ner collective
bargaining agent. I feel a better wording selection would
nave been 'none of the above.' In short, if the 'no repre-
sentation' option is selected oy a majority of the voters,
the result would not pe interpreted as saying that these
voters never want to have a representative for purposes of
collective bargaining but rather they ao not want to be rep-

resentea in tnat manner by any of the three participating
labor organizations.

4/ Letter of pDecember 3.
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it is understanaable why this misleading claim has been
maae pecause, if a majority of the voters select the ‘no
representation' option, the three participating labor
organizations will pbe precluded for a reasonable time
period following this election (usually a one-year period)
from claiming to represent you or seeking another elec-
tion. lLowever, these are the only lapor organizations
whichi would be so precluded. A 'no represention' outcome
would not prohibit any other organization from attempting
to submit proof that it represents a majority of the pro-
fessional staff in an appropriate bargaining unit and
presenting such proof to the Board with a request that it
be recognized as the bargaining agent for that unit."

1l. That in its December 4 letter on this subject, Respondent,
througn Richarason, stated:

“In my previous letters to you, I have tried to explain

tne position of the WWTI Board and Administration regarding (sic)
election; namely, tanat a vote for the 'no representation'
option would be in the best interest of you and the District.
However, because of inquiries tnat continue to be made to

the Administration Office, it appears necessary to provide
some further clarification as to the meaning and effect of
this option being selected by a majority of the voters.

Iwo of the participating labor organizations have, in effect,
propagandized that such a vote would preclude you from legally
designating a nonparticipating organization to serve as your
bargaining representative during the year following this
election. This is not a true and accurate representation of
the liaw.

A majority vote for 'no representation' would prohibit, for
some period of time, any of the three participating labor
organizations from seeking to be recognized or certified as
your bargaining agent. However, any other organization which
mignt wish to serve as such agent is not affected by this
election result. Such other organization could present proof
that it has been designated by a majority of the employees

in an appropriate bargaining unit to be their bargaining
representative and, pbased on that proof, request that the
WWTI Board recognize it for that purpose.

Accoraing to our legal counsel, so long as any nonpartici=-
pating organization presents proper proof of its majority
status in a pargaining unit that is appropriate, e.g., the
nonsupervisory full-time professional instructors at WWTI,
the Boards' recognition of it as your collective bargaining
representative would be legal and proper."

1l2. That in referring to the prior bargaining representative,
sespondent, through Richardson, stated in its November 29 letter:

"Moreover, it is my feeling that you already enjoy most of
the benefits and privileges these organizations are promis-
ing to secure for you. They were obtained through arms'
length bargaining between the Faculty Personnel Policies
Committee and the Board.

As a result of this bargaining, the WW1I staff was one of
tine first in the State VTAE system to have a comprehensive
hospitalization and surgical care insurance plan with 100%
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also

of the premium paia oy the aistrict. OQur staff was one

of tne first in the state to nave available a loss of
income insurance plan, and again witn 1UU% of tne preniun
paio oy tone aistrict. CGur staff is one of a few in the
state that receives payment above salary schedule for eacu
approved credit carned and eachi approved year of work
experience. Our staff was one of the first in the state
to have available a sabbatical leave policy with a stipend
up to $5,000. Our staff was one of the first in the state
to have 4.5% of the employees' contribution to tne wWiscon-
sin State Teachers' Retirement System up to the Social
security maximum contribution paid by the district. These
benefits were negotiated in our district prior to the time
tnat similar penefits were negotiated in many daistricts
affiliated with a labor organization.

e point of this rather lengtny letter is that your present
salary anda fringe benefits are among the pest in the VTAE
aistricts and were optained for you before any of the three
labor organizations participating in the election began
attempting to win your support through promises and/or free
food and drink. Furthermore, they were obtained without
your naving to pay substantial dollars in the form of aues,
fees or assessments to an outside labor organization.

Therefore, when you vote on December 6, please consider what
you nave already gained without the assistance of any labor
organization. Then consider what can be further gained
tarough a labor organization that cannot oe gained by contin-
uing tne situation which has existed in the past.”

13. 7That in its becember 3 letter, Kespondent, through Richardson,

stated:

“'ne charge that the Faculty Personnel Policies Committee
witn whom the Zoard has negotiated in the past was a so-
called company or 'sweetheart' union is unfounaed ana
riciculous. ‘Tne primary motivation of an employer who
seeks to deal witn a 'sweetneart' union is to obtain a con-
tract with economic benefits and language favorable to him
in excnange for his granting mandatory union memoership and
aues. During tne short period of time that we nave nego-
tiated witn tne Faculty Personnel Policies Committee, the
salaries and value of the fringe benefits for tne WWII
instructional staff have nearly uoubled without your having
to pay any aues of significance. Your current salary and
fringe penefit levels alone pelie completely any claim that
your Faculty Personnel Policies Committee has not served
your Dest interest because it was allegedly management
aominated.

‘'‘ne suggestion tinat a 'no representation' vote woula result

in tne poard unilaterally reducing your salary and fringe
penefits is likewise without merit. As I noted in my last
letter, your present economic penefits are an integral part

of your individual contract and cannot be changed unilaterally
vy the Board during tne term tnereof. soreover, such a sug-
gestion ignores tne fact that in the past the Board has fol-
iowed a policy of granting WWTI personnel competitive ana fair
salaries and fringe benefits. The participating labor
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organizations cannot offer you any proof that the boaru will
change its policy. 1Tney can only raise unfounded spectors of
aaverse unilateral action in tine hope of scaring you into
accepting one of them as your pargaining agent.

70 me, your choice is a simple one. U0 you want to pe
represented by one of the participating labor organiza-
tions who nave suddenly appeared on the scene with promises
and unfounded claims or do you want to reject these labor
organizations by a 'no representation' vote so that we will
have an opportunity to continue the beneficial and harmoni-
ous relationsnip that has existed in the past between the
WWTI Board and professional staif.”

l4. 4“hat the Commission conaucted the representation election on
December 6, wherein, of the 134 enployes voting, 16 voted for the WFT,
12 for the WWTFEA, 10 for the Independent, 89 for 'no representation';
and 7 ballots were challengea.

Upon the basis of the above ana foregoing Findings of Fact, the
Commission renders the following

CONCLUSION OF LAW

1. That, while the above-notea letters to the employes from the
responaent, Western Wisconsin Technical Institute, over the signature
of its wistrict Director, Ricnardson, during the pre-election campaiyn
dia not contain any promise of benefits or threatened loss of benefits
so as to influence tiie employes in their voting, lhowever, said letters
did manifest preference for a particular labor organization which did
not appear on tne ballot, the Faculty Personnel Policies Committee, ana
tnat wy voicing such a preference, said Respondent committed a prohnivited
practice within the meaning of Section 111.70(3) (a) (1) of the Municipal
Employment Relations Act.

On the basis of the above and foregoing Findings of Fact and
Conclusion of Law, the Commission makes the following

ORDER

17 IS ORDERED that Western Wisconsin T1echnical Institute, its
officers and agents, should immediately:

1. Cease and desist from showing any preference for the Faculty
Personnel Policies Committee, or any other organization, in any subse-
gquent representation election conducted among its employes.

2. wrefrain from bargaining and/or recognizing any formal organiza-
tion or informal organization of employes for one year following the
noluing of a newly directed election, 5/ unless sucin organization has
first been certified as the collective bargaining representative for the
employes nherein in a Commission-directed election.

3. Take the following affirmative action which the Commission finds
will effectuate the policies of Section 111.70 of the Municipal Employ-
ment Relations Act:

3/ ‘‘he Commission today is also, in the election case proceeding,
'issuing an Order setting aside the election and directing a new
election.
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(a)

(b)

notify all employes, by posting in conspicuous places
where notices to employes are usually posted, copies
of the notice attached hereto and marked "Appendix A",
Said notice shall be signed by Respondent, and shaill
pe posted at tne commencement of the start of the
coming school term, and shall remain posted for thirty
(30) days thereafter. Reasonable steps shall be taken
by tne Respondent to insure that said notices are not
altered, defaced or covered by other material.

Notify the Wisconsin Employment Relations Commission,
in writing, within twenty (20) days following the

date of this Order, as to what steps have been taken
to comply herewith.

Given under our hands and seal at the
City of radison, Wisconsin, this J=d
day of August, 1974. -

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

By WM%W

Morris Slavney, Chairman¥

et Rl e

doward S. Bellman, Commissioner
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Appendix "A"

NOTICE TO ALL EMPLOYES

Pursuant to an Order of the Wisconsin Employment Relations
Commission, and in order to effectuate the policies of the Municipal
Employment Relations Act, we hereby notify our employes that:

1. WE WILL NOT express any preference for the Faculty Personnel
Policies Committee or any other formal organization or in-
formal organization representing employes in any representa-
tion election conducted among our employes.

2. WE WILL NOT recognize and/or bargain with any formal or in-
formal organization representing employes for a one-year
period, unless such organization has first been selected as
the collective bargaining representative in an election con-
ducted by the Wisconsin Employment Relations Commission.

3. WE WILL NOT in any other or related matter interfere with
the rights of our employes, pursuant to the provisions of
the Municipal Employment Relations Act.

By
Western Wisconsin Technical Institute

Dated this day of , 197 .

THIS WOTICE MUST REMAIN POSTED FOR THIRTY (30) DAYS FROM THE DATE
HEREOF AND MUST NOT BL ALTERED, DEFACED OR COVERED BY ANY MATERIAL.
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WESTERN WISCONSIN TECHNICAL INSTITUTE, I, Decision No. 12355-B

MEMORANDUM ACCOMPANYING
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

WF1 asserts that Respondent's November 29, December 3, and Decem-
ber 4 letters to employes during the election campaign contained
multiple prohibited practices by (1) on the one hand promising benefits
to employes if they voted for no representation, while on the other
hand threatening loss of benefits if they did vote for representatlon,
(2) aellberately misrepresenting to employes the effects of a "no" vote;
and (3) advising employes that it favored a particular labor organlzatlon.
In its defense, Respondent primarily argues that all the statements in
issue constituted lawful, permissible campaign propaganda and further,
that WFT failed to establish that employes in fact received the three
letters in issue which contained the alleged unlawful statements.

With respect to this latter claim, the record establishes that the
author of these letters, Respondent's District Director, Richardson,
testified that ne approved those letters "before they were sent out" and
that Respondent's Business Manager, Tessmer, testified in substance that
he mailed the letters to employes. Accordingly, and as the totality
of the evidence indicates that employes did receive those letters, the
Commission finds no merit in the contention that the contents of the
letters were not communicated to the employes.

The specific complaint allegations are discussed seriatum.

1. The alleged promise of benefits and threatened loss of benefits.

WFT argues that xespondent s November 29 and December 3 letters to
employes contained promises of benefits if the employes voted for no
representation. In support thereof, WFT points to certain language in
those letters noted above in paragraph 9 of the Findings of Fact.

In viewing those statements together, tne Commission finds, con-
trary to the contentions of WFT, that they do not constitute unlawful
promises of benefit, as nothing contained therein, either exp11c1t1y
or implicitly, can reasonably be construed to contain any promises to
employes to the effect that they would receive certain benefits if they
voted against representatlon. Rather, such statements constitute nothlng
more than permissible campaign propaganda which an employer can use in
voicing its opposition to having its employes represented. .

S$imilarly without merit is WFT's additional assertion that the
foregoing excerpts constituted a threatened loss of benefits. It is
true that Respondent did stress to its employes that they enjoyed cer-
tain benefits, which were obtained without the aid of any of the three
participating unions, and further that Respondent spoke of its past
"peneficial and harmonious relationship."” However, since the continua-
tion of those benefits and the continuation of the past "harmonious
relationship” was not made contingent on how the employes voted, the
Commission finds that these statements are not prohibited.

accordingly, based upon the above, this complaint allegation is
deemea dismissed in its entirety.

2. The Employer's alleged preference for the Faculty Personnel
pPolicies Committee.

"he evidence on this issue establishes that Respondent's November 29
letter to employes mentioned the various benefits which the Faculty Per-
sonnel Policies Committee had negotiated on their behalf and pointed out
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that such benefits were obtained without the payment of "dues, fees, or
assessments to an outside labor organization." 1In its December 3 letter
thie Lmployer reiterated that the Faculty Personnel Policies Couuiittee
nad secured substantial benefits for employes and that sucn kenefits
“belie completely any claim that your Faculty Personnel Policies Com-

mittee has not served your best interest because it was allegealy wman-
agement dominated.®

In addition to reaping the praises of the Faculty Personnel Policies
Committee in the foregoing manner, Kespondent also advised employes in
its November 29 letter that:

“"Therefore, when you vote on vecember 6, please consider
what you have already gained without the assistance of any
labor organization. Then consider what can be further
gained by continuing the situation which has existed in
the past." (Emphasis added)

Since the Committee was the only organization which had represented the
employes in the past, the above statement was an obvious reference to
that organization. Indeed, bistrict Director Richardson admitted that
was so when he testified in substance that this reference to the past
alludea to the Committee "or a similar organization" 6/ and that "I

think that we nad a bargaining unit as we were and I think I asked them
to consider whether they wanted to change that unit.” Explaining the
meaning of the word "unit", Richardson testified that he meant the
Committee. Going on, Richardson also stated that in his opinion employes
could form a new Committee to represent them after the election.

Considered together, the foregoing clearly establishes that Respon-
dent told its employes auring the election campaign that they should
continue to pe represented by their former collective bargaining agent,
the Faculty Personnel Policies Comnittee. By expressing such a prefer-
ence, while at the same time intimating that recognition coula be
accorded to the Committee, 7/ Respondent interfered with the right of
its employes to freely choose thneir own collective bargaining represent-
ative auring the election campaign in violation of Section 111.70

1

6/ &s evidenced in paragraphs 5, 6, and 7 of the above Findings of
Fact, the Independent attempted to claim in its letters to employes
that it was in effect the alter ego of the Committee and that it
had been formed merely to overcome any legal obstacles which may
have been present in the structure creating the Committee. Accord-
ingly, and since the record indicates that Respondent knew of these
claims by the Independent, it can be inferred that Richardson's
reference to Ya similar organization" also embraced the Independent
and that such a statement indicates that Richardson also favored

the Independent over the other two unions which appeared on the
ballot.

7/ 1In light of our aisposition of tne case, the Commission finds it un-
necessary to pass on the merits of the complaint allegation that
iespondent misrepresented the legal effects of a no vote, as a
resolution of this issue is not needed whnere, as here, Responaent
nas elsewhere committed a pronibitea practice which to some extent
is somewhat related to that complaint allegation, and where, in any
event, the WET had an opportunity to rebut sucih alleged misrepre-
sentations prior to the December 6 election when it met with
employes on vecember 5.
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(3) (a) (1) of the Municipal Employment Kelations Act. 8/

Yo rectify this prohibited conduct, the Commission has ordered Re-
spondent to cease and desist from engaging in similar conduct and to
take certain affirmative action with regard thereto. Further, inasmuch
as KRespondent's prohibited practice interfered with the free choice of
the employes to choose their own organizing agent, the Commission today
in a separate decision is setting aside the results of that election and
haa ordered to holding of a new election.

Additionally, the Commission has also airected that Respondent
should be precluded from recognizing and/or bargaining with the Faculty
Personnel Policies Committee, or any other formal or informal employe
organization, for a one-year period following the holding of the new
election, unless such organization has first been selected to represent
employes in a Commission-directed election. Such a remedy is deemed
necessary to dissipate the effects of Respondent's prohibited conduct,
and to also to create an atmosphere wherein the employes can cast a free
and unfettered ballot in any new election which may be conducted.

Based upon the facts herein, the Commission believes that the latter
objective can only be achieved if the employes are aware that the
Respondent cannot gratuitously recognize and bargain with its own hand-
picked organization, notwithstanding the fact that said organization
chose not to participate in the representation election.

pated at Madison, Wisconsin, this /n« day of August, 1974.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

By MMM ‘M
\ Morris Slavney, Chairman

Howard S. Bellman, Commissioner

8/ ©See West Allis Jt. School bistrict No. 1 (6544) 1l1/63; Waunakee Jt.
School District No. 1 (6706) 4/64; Milwaukee Board of School Direc-
tors (9258) 10/69. \
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