STATE OF WISCONSIN

BEIORE THE WISCONSIN EMPLOYMENT RELATIONS COHMISSION

Ii. thz liattsr of the Pstition of

RETAIL STORE EMPLOYEES UNION LOCAL
Wo. 214, a/w RETAIL CLERKS
INTERNATIONAL ASSOCIATION, AFL-CIO

Case I

No. 17409 DR~50
Decision No., 12362-A
For a Dsclaratory Ruling Involving
Cartain Emploves of

AUSTIN'S SUPER MARKETS, INC.
Siigboygan Falls, Wisconsin
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Arpzarances:
Goldberg, Presviant & Uslmen, Attorneys at Law, by HMr. G2rry Millsr,
on bshalf of Retail Stors Employees Union Local No. 214,
a/w Retail Clerks International Association, AFL~CIO.
Hr. Charlgs E. Austin, Jr., appearing on bzhalf of Austin's Sups
Markets, Inc.

DECLARATORY RULING

Retail Store Employees Union Local No. 214, a/w Retail Clerks
srnational Association, AFL-CIO, having filed a ps atition requesting
zclaratory Ruling as to whether the partles herain could lawfully
sr intc and anforce an all-union agreement in the abssnce of a
rzndum conducted by the Commission pursuant to Ssction 111.06
c) of ths Wisconsin Employment Psace Act; and the matter having
hzard befors iHearing Officer Amadso Grsco on January 25, 1974,
winich %im2 ths parties offesred svidence and arguments; and the
n thersafter having filad a brief; and the Commission having con-

rzd the racord in its entirety, makes and files the following
ings of Fact and Daclaratory Ruling.
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FINDINGS OF FACT

1. That Retail Store Employees Union Local No. 214, a/w Rstail
Clerks International Association, AFL-CIO, herein the Union, is a labor
organization and maintains its offices at 316 Court Strest, Oshkosh,
Wisconsin.

2. That Austin's Supsr Markats, Inc., herein Austin's or tnz
Limploysar, is a Wisconsin corporation which opsratss a retall grocsry
stora at 321 Broadway, Sasboygan Falls, Wisconsin; and that it is
:ngaged in interstats commarcs and therefora is subject to the juris-
Giction of the National Labor Rslations 3oard.

3. That in the zarly part of 1972, thes Uanicn commsncad organ-
izational activity among certain of the Employ“r s grocary daspartmant
zmployzs; that at aboub the same tims, anothsr labor organlzatlon, ths
Anmalgamated izak Cutters and Butchsr horkman of mor+h America, Local
L. 73 AFL-CIO, attemptad to organize the Employsr's meat dspariment
wrmlo-ﬁs and that during the course of the Union's campaign, ninz of
the aherhlmatalj 13 or 14 ~moloyos in the groczry dspartmant signad

union authorization cards which stated that the undersignad:

“hareby authorizel[s . . . ths Union] to nsgotiats my ratss
of pay, nours of work and othsr working conditions in
collsctive bargaining with my employer. I also authorize
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ths Union to usz this card as proof that I want it to repra-
n in nzgetiations for a labor agreement . . . and in
lar, as the basis for it to obtain r=2cognition by my
var as bargaining agsnt, without *hsr:z first besing an

NLR3 sleciion amenqg ths smployaes. In addition, I favor tas
making of an 'All Union' (also krnown as union shop) agrss-

mert that wilil rogulirs all esmployess to joirn and ramaln memders

of the Union in ordsr =0 kesp their jeobs."” (Emphasis addgd)

- \'o - - .
4. That in rassponse tharsto, the Employser vigorously oppesed
ths two union-organizing campaigns which were taking place among its
amplovss.

5. That thesa unions thersafter jointly filed an unfair labor
practica chargs with the National Labor Relations Board, herein NLRB.

6. That after a formal nsaring was held, at which time the N
smpleoysr was accorded full opportunity to present its case, the NLRB
found *hat the Employer had violated the National Labor Relations
Act, (NLRA), as amended, by thresatening employes with loss of smploy-
msnt, by intsrrogating employes, and by discharging nine a2mployeas
because of their concerted activity; and that to remedy these unlaw-
ful acts, the NLRB Administrative Law Judge who hesard the case rulad
that: N

"The facts in this cass show that as soon as the Union bs2gan to
organize the Respondent, the Respondent began to undermine

th2ir organizational efforts. Supervisors held meetings with
their respective employees and on these occasions threatened
changes and discharges, and Supervisor Carpenter also interrogated
asmployess. Nine illegal discharges then occurred immediately
after the presentation of the authorization cards and tns demand
for recognition. These unfair labor practices were dirsctad

at undermining the strength of the Unions and impeding an elaction
process. Applying the standards of N.L.R.B. V. Gissel Packing
Co., supra, the considerations are whether there is still a
possibility of ensuring a fair election. I believe that
possibility is slight because of the lingering coercive =ffect

oF the untair labor practices, and I therefore find that the
zmployees' majority designation of the Unions as expressed 1n
their authorization cards provides a more rellable measure

of the employees' true desires than would be provided Dy

an election and in accordance therewith, I shall recommend

that Respondent bargain upon request with the Union not only to
remedy its violation of Section 8(a) (5), but also its violation of
Section 8(a) (1) of the Act." (Emphasis added)

7. The following affirmance of the Administrative Law Judge's
findings and conclusions by the NLRB, and apparently also by the United
States Court of Appeals, the Employer thereafter recognized the Union
as the official representative of its employes and engaged in collectivs
bargaining negotiations with the Union for the purpose of attempting
to reach an agresment covering its grocery department employes; that
Guring the course of said negotiations, (which as of the date of the
instant hearing had not been completed), the parties agreed to a Union
shop provision which provides:

“All present employes who are members of the local union on the
execution date of this agreement shall remain members of the
local union in good standing as a condition of employment; all
prasent employes who are not members of the local union on the
effective date of this agrsement and all employes who are hired
after the sffective date of this agreement shall become and remain
membars in good standing of the local union as a condition

)
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of :mployment on or after the 3lst day following tue =xscution
cate of thils agresment or on and after thz 31st day

follow1ng tns beglnnlng date of their zmployment, whicasvar is
later. This paragraph shall become effectiv2 upon compliance
witn ssction 111. 06(1) (¢) 1. of the Wisconsin Statutss or upon
ocrazr of the WERC." (Emphasis added)

S. Tnat as of the date of the instant hearing, only one of ths
ninz =mployss wio s1gn=d the above-mezntioned union authorization cards
was still employed by the Employer.

Upon the basis of the above and foregoing Findings of Fact tihe
Cormission makes the following

DECLARATORY RULING

Whare a majority of employss in an appropriate collective bargaining
unit sxacute documents authorizing a labor organization to rspresent
tham for the purposes of collective bargaining, and furthar authorizing
said labor organization and their employer to enter into an all-union
agresment; and thereafter, where said employer, as a result of unfair
labor practices found to have been committed by him, is ordered by
the Mational Labor Rzlations Board, or the Wisconsin Employment Re2lations
Conmission, to r=cognlz° and bargain with said labor organization as tnz
2xclusive collective Dargalnlng representative of said smployes on the
Da51s that the Employer's unlawful activiity may have dissipated the

majorlty status” of the2 labor organization; such does not parnlt

ths VWisconsin umploymwnt Ralations Commission to authorize 2 labor
organization and the Employer to snter into an all-union agresment
without the necessity of a referendum conducted among the appropriats
employss, as required by Szction 111.06(1l) (c)1l of the Wisconsin Employ-
m2nt Peace Act, wherein it is required that at lezast a majority of

the employes votlng, provided such majority also constitutes a majority
of the employes in the collective bargaining unit, must authorizs

sam2, .

Given under our hands and s=al at the
City of Madison, Wisconsin this v
day of July, 1974.

WISCONSIN EMPLOYHMENT RELATIONS COMIIISSIOu
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AUSTIN'S SUPER MARKETS, INC., I, Decision No. 12362-A

MEMORANDUM ACCOMPANYING DECLARATORY RULING

"Tn2 Union primarily argues that parties should be allowed to
voluntarily snter into an all-union agreement without there first
peing a refersndum in situations where, as nere, an employer has
committed pervasive, lingering unfair labor practices which render
it unlikely that a free and fair referendum election can now be
neld. 1In support thereof, the Union points out that both the
Commission and the United States Supreme Court have held that certain
employer unfair labor practices may warrant the imposition of a bar-
gaining order, even though the union has not received a majority of
votes in an slection, if those unfair labor practices tend to preclude
the holding of a fair representation election where employes are not
influenced by the employer's prior conduct. The Union maintains the
same reasoning underlying such bargaining orders is also applicable to
referenda cases. In raising this issue, the Union makes clear that
the only issue posed herein is whether the parties can enter into such
an agreement, when the Employer is willing to do so. Thus, the Union
acknowledges that were the Union seeking to have the Commission force
the Employer to agree to an all-union agreement, another question
would be presented under NLRB v. H.K. Porter Co., Inc., 397 U.S. 99
(1970) and NLRB v. Burns International Detective Agency, Inc., 406
U.S. 272 (1972).

The Employer, on the otlier hand, stated at the hearing (it did
not file a brief) that in its opinion, employe sentiment regarding an
all-union agreement could best be determined by having those employes vote
on the matter in a secret ballot election. In this connection, the
Employer argues that since only one of the original nine card signers
is still employed, the cards are not a true indication of present
smploye sentiment on the ground that its present employes have not
had an opportunity to voice their views on whether they desire an
all-union agreement.

We have interpreted the statutory provisions with regard to
gquestions covering representation as not always requiring an election
to establish a collective bargaining relationship. There is nothing
in the statute which precludes an employer from voluntarily granting
recognition to a labor organization. Furthermore, Section 111.05(3)
of the Wisconsin Employment Peace Act provides in pertinent part
as follows:

"Whenever a question arises concerning the representation
of employes in a collective bargaining unit the commisslon shall
determine tne representatives tnereof by taking a secret pallot
of employes and certifying in writing the results thereof to
the interested parties and to their employer or employers.”
(Emphasis added)

whsre, during an organizational campaign, a union obtains propserly
exacuted authorization cards from a majority of employes in an appropriats
bargaining unit, and thereafter the employer involved sngaged in unfair
labor practices which would tend to destroy the union’s "majority status”,
as reflected in said authorization cards,; the Commission deems that, under
sucn circumstances, no question of representation exists, and, therefors,
in the unfair labor practice case, it may order the employ2r to recog-
nize the union as the collective bargaining representative for tns
amployes in the unit on the basis of its majority standing prior to the
unlawful conduct by the smployer. 1/

1/ Colonial Restaurants, Inc., (7605-C) 1/67.
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Th: statutory language containad in Szction 111.06(1) (c)l statss
in sart as follows: -

“An onplover shall not be prohibited from entering into an
all-union agresement with th2 representatives of his smployes

in a collective bargaining unit, where at least a majority of
such szmployes voting (provided such majority of the employes

also constitute at least a majority of the employes in such
collective bargaining unit) have voted affirmatively, by secret
ballot, in favor of such all-union agreement in a referendum con-
ducted by the commission.” (Emphasis added)

The above language is clear and unambiguous. It succinctly sets forth
that an employer and a union may enter into an all-union agreement only
when at least a majority of the eligible employes in the bargaining
unit involved have voted by secret ballot to authorize the parties to
enter into such an agreement. It is significant to note that the
section also provides that any all-union agreement in effect prior to
the adoption of the Act (May 5, 1939) be deemed valid and enforceable
without a referendum. Further, the same section permits certain employers,
primarily engaged in on-site building and construction, as well as over-
the-road trucking, to enter into all-union agreements which have "not
been subjected to a referendum vote as provided in this subchapter."

Had the legislature intended that the Commission could authorize an
employer and union to enter into an all-union agreement, as a result

of an employer's unfair labor practices which might affect the results
of a referendum, the legislature could have made such an exception in
the same provision, which includes exemption to the referendum
requirement.

Therefore, in order to secure a valid authorization for an all-
union agreement there must be a referendum conducted among the employes
involved, wherein at least a majority of those employes voting, pro-
vided such majority also constitutes at least a majority of the employes
in the unit, vote in favor of authorizing an all-union agreement
between the Employer and the Union.

Dated at Madison, Wissonsin this ¢V day of July, 1974.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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