STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT ﬁELATIONS COMMISSION
fn the Matter of the Petitlon of

WISCONSIN COUNCIL OF COUNTY AND ; Case I-
MUNICIPAL EMPLOYEES, AFSCME, AFL-CIO : No. 17375 ME-992

Decision No. l2446-A
Involving Certain Employes of

VILLAGE OF' NIAGARA

- et e e mm e e mn R e wm em e eee me ces e e e e

ORDER CLARIT'YING BARGAINING UNIT

That, pursuant to a Direction of Electlon issued by 1it, the
Wisconsin Employment Relations Commission conducted a representation
electlion on February 4, 1974, among all police officers in the employ
of the Villape of Niagara, Wlsconsin, excluding the Marshal; that at
sald electlon, of the six employes claimed eligible to vote, five cast
ballots, Lwo of the ballots were challenged and the three remaining
ballots counted Iindlcated that the employes castling same desired to
be represented by Wisconsin Council of County and Municipal Employees,
AT"SCME, AIFL-CIO, for the purposes of collective bargalning; and that
thereafter and on March 8, 1974, the Commission certified said Union
as the collectlve bargaining representative for the law enforcement
personnel in said unit; that, although durilng the course of the hearing
on the petition, the parties had agreed to the inclusion of all police
officers in the employ of the Municipal Employer, prior to the Direction
of Election the Municipal Employer, in writing, contended that the three
part-time officers should be excluded from the unit on the basis that
they were casual employes since said officers could refuse to report
for work when asked; that in support of its posltion the Village
Marshal exccuted and filed an affidavit with the Commission indicating
the number of hours worked during the year from February 1, 1973,
through January 31, 1974; that in 1ts Direction of Election the Commission
Indicated that the Municilipal Employer could challenge the ballots cast
by any part-tlme officer appearing to vote; that two of the three part-
time oll'lcers appeared to vote and the two ballots challenged were
Lthose cast by the two part-time offlcers; and that subsequently,
following the 1lssuance of the Certification, pursuant to the request
of the Commission, the Marshal filed a supplemental affidavit indicating
the number of hours worked by the three part-time officers in the 24
bi-wecekly pay periods in the l2-month period involved; that the Union
filed a letter contending that the part-time officers should be
included in the unit; and the Commission being fully advised in the
premises, and belng satisfled that the part-time officers should be
included in the unilt;

NOW, THEREFORE, the Commission i1ssues the following
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ORDER

It is determined that the appropriate collective bargaining unit
of law enforcement personnel in the employ of the Village of Niagara,
Wisconsin, consists of all police officers in the employ of the Village
of Nlagara, excluding the Marshal.

given under our hands and seal at the
City of Madison, Wisconsin, this o4 %
day of May, 197h4.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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Morris Slavney, Chairmarf

ALy

By

lloward S. Bellman, Commissloner
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VILLAGLE OF NIAGARA, I, Decision No. 12446-A

MLEMORANDUM ACCOMPANYTING
ORDER CLARIIFYING BARGAINING UNIT

Wlsconsin Council of County and Municlipal Employees, AFSCME,
AL-CLO, hereinafter referred to as AFSCME, flled a petition with
the Wlsconsin Employment Relations Commission requesting that an
clection be conducted among, all police officers employed by the
Village of Niapara, Wisconsin, hereinafter referred to as the
Municipal Employer. During the course of the hearing on the petition,
held on November 20, 1973, the parties agreed that the three full-time
police officers and the three part-time police officers were to be
included in the unit. An issue arose as to the inclusion of the
Marshal 1n the unit. On November 29, 1973, the Commission recelved a
communication from Counsel for the Municipal Employer, contending that
facts of which he was unaware during the course of the hearing were
subsequently disclosed to him to the affect that the part-time officers
were under no obligation to report to work as requested, and thelr
reporting for duty was discretionary, and, therefore, the Municipal
lmployer questioned the inclusion of the part-time officers 1n the unit.
On January 30, 1974, the Commisslon issued 1ts Directilon directing that
an elcetion be conducted among all police officers in the employ of the
Munlelpal Bmployer, excludlng the Marshal. The determination to exclude
Lhe Marshal was based upon the evidence adduced durling the hearing that
he was a supervlisory employe and the only individual in charge of the
Pollce Department of the Municipal Employer. In sald Direction, as a
result of the correspondence previously recelved from Counsel for the
Muntclpal Fmployer, the Commission indicated that the ballots of the
part-time officers could be challenged if said part-time officers
appeared to vote. '

The election was conducted on February 4, 1974, All full-time
officers voted. Two of the part-time officers appeared at the balloting,
and their ballots were challenged by the Municipal Employer's observer.
"he result of the tally of ballots disclosed that of the six employes
claimed eligible to vote, five cast ballots, two of the ballots of the
part-time officers were challenged, three of the ballots were valld,
and sald three ballots indicated a choilce to be represented by AFSCME.
Thereafter and on February 6, 1974, Counsel for the Municipal Employer
requested the Commission to conduct a hearing for the purpose of
deteemining whether the part-time officers would be included in the unit.
On February 8, 1974, the Commission, by letter, suggested that said
Counsel prepare an affidavit setting forth the dates and hours worked
by the part-time officers, as well as the dates on which sald part-
tlme offlcers were called but refused to work, and 1n said letter the
Ccommission advised sald Counsel to forward a copy of said affidavit to
ARSCME. On February 27, 1974, the Commission received an affidavit
cxeculed by the Village Marshal indicating that during the l2-month
period from February 1, 1973, through February 1, 1974, the part-time
officers worked a total of the following hours:

Robert Broullire = —=—c—e—ee—- 665 hours
Louls DePas = —seme—e——— 321 hours
Raymond Outcelt, Jr. —=————————- 276 hours

In sald alflidavit the Marshal also indicated that the above named
part-time officers on occaslons had refused or were unable to work
because they hold full-time Jobs elcewhere but that, however, he had
no written records of such occaslons. On March 5, 1974, the Commission
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dlreccted a letter to the representatilve of AFSCME, granting, AFSCME
untll March 1%, 1974, to present a positlon paper with regard to the
Munltelipal bkmployer's claim that the part-time employes should not be
Included in the unit. On March 8, 1974, the Commission 1ssued 1ts
Certlficatlon of Representatives whereiln it certified AFSCME as the
barrmaining representative for the employes employed in the unit of
"all police officers, excluding the Marshal, in the employ of the
Village of Niagara, Wisconsin." 1In said Certification it indicated
that although the ballots of the part-time officers, which were
challenpged, did not affect the results of the election, the Commission
would subsequently make a determination as to the exclusion of part-
time officers 1in the unit.

On March 14, 1974, the Commission received a letter from AFSCME,
over the silgnature of 1its representative, contending that the part-
time officers should be included in the unit on the basis (1) that
Lhe parties originally had stlpulated to their inclusion, and (2)

Lhat whille the part-time officers could refuse to accept an assignment,
the hours worked by them indicated that they were more than casual
cmployes and were, in fact, part-time employes having an interest in
wapes, hours and working conditions. On March 19, 1974, the Commission
recelved a supplemental affidavit from the Village Marshal specifying
the exact number of hours worked by the three part-time officers in
bl-weekly perlods from February 1, 1973, through January 31, 1974.

such affildavit indicates that during saild one-year period, consisting
of 24 bi-weekly payroll periods, Robert Broullire worked 21 of said
periods and that the hours of work during these bi-weekly periods
ranged from 4 to 72 hours, and actually worked 665 hours during the
year period.

Ray Outcelt, Jr. worked 21 of said periods and the hours of
work during these bi-weekly periods ranged from 8 to 57 1/2 hours
and actually worked 476 hours during the year period.

liouls DePas worked 19 of said periods and the hours of work
during these bi-weekly periods ranged from 3 to 46 hours and
actually worked 322 hours during the year period.

1t 1s significant that no other part-time officers are employed
by the Municipal Employer, and while the part-time officers may turn
Jdown work, 1t i1s apparent from the frequency of their employment
through the year and the number of hours worked by them, that the
part-time employes have a sufficient interest in the wages, hours
and working conditions affecting police officers in the employ of
the Municipal Employer that said employes are properly included 1n
the bargalning unit. Thelr employment 1s more than casual, and it
is further sisnificant that in 15 of the pay periods all three of
the part-time employes were employed, while in only two pay perlods
only one of the part-time officers was employed. In the seven
remaining pay periods two of the part-time officers were employed.
Y“he fact that the part-time officers may not work every pay period,
under the clrcumstances herein, does not convince the Commission
Lthat they are not regular part-time employes, and despite the fact
that they have the option not to work, 1t 1s apparent to the
Commlssion that if they have so exerclsed sald optlon, 1t has been
on infrequent occasions. While in his affidavit the Marshal
indicates that he has no written records of the number of occasions
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on which the part-time officers have refused to work, at the same
Lime It may be that work was not proffered to sald part ~time officers
during the various pay perlods. As indicated previously since the
challenged ballots do not affect the results of the election, we see
no reason to open and count said challenged ballots, and we conclude

that the part-time officers involved are included in the certified
bargaining unit.

Dated at Madison, Wisconsin, this 4 day of May, 1974.
WISCONSIN EMPLOYMENT RELATIONS COMMISSION
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Morris Slavney, Chairman
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,zéi). Rice II, Commissioner

Howard S. Bellman, Commissioner
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