STATF. OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RFLATIONS COMMISSION

RACTNE COUNTY HIGHWAY DEPAPTMENT, :

Complainant,

vs. . . Case XXV
) . . No. 17605 1iP-325

HICHEWAY AND PARKS EMPLOYEES, Decision No. 12450-A
TEAMSTERS, CHAUFFEURS, AND
HELPERS UNION, LOCAL NO. 43,

e es oo &

Respondent.

Appearances: ‘ '
Mr. Dennls J. Flynn, Corporation Counsel, appearing on behalf
of the Comnlainant.
Goldherg, Previant & Uelmen, Attorneys at Law, by Mr. Walter F.
Kelly, appearing on behalf of the Resnondent.

ORDER GRANTING MOTION TO HOLD PROCEEDING IN ABEYAICE

The above-named Compléinant having filed a Complaint of prohibited
practlices with the Wisconsin Employment Relations Copmission on January
28, 1974; and the Commission having appointed’Marshall L. Gratz as
Examiner to make and issue findings of fact, conclusions of law and
orders in the matter; and the Examiner, on February 5, 1974, having
served the parties with a Notice of Hearing providing for an answer
date of February 18, 1974 and a hearing date of March 5, 1974; and
Respondent having filed with the Examiner an Answer on February 19,
1974; and, on March 4, 1974, Respondent having filed a lMotion request-
ing that the Examiner enter an Order ". . . defer[ing] a hearing on the
Complaint until such time as the Hondrable Circult Court for Racine
County shall determine whether itwlll exercise its jurisdiction over
the identical factual and legal matters, presently pending before 1it,
which are also before the Commission in this matter”; and the matter
having come on for hearing on Ma;ch 5, 1974 at the Racine County
Courthouse, Racine, Wisconsin; and at the outset of said hearing, the
Complainant having argued, orally and in writing, in opposition to
sald Motion, and Respondent having presented oral arguments in support
of its Motion and Bespoﬁdent having requested that, in the alternative,
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the Examliner treat sald Motion as a motion to amend answer sé as to
include the contents of the Motion to Defer in Respondent's' Answer;
andggﬁaminer having deferred ruling on Respondent's lioction and having
adjourned the hearing in order to rule on said liotion; and the parties
having suﬁmiﬁted briefs in support of and in oppositicn to the liotiony
and the Examiner having consldered the Complaint, the Answer,
Respondent's Motion and supporting documents suomitted therewith, and
the arpuments and briefs of Counsel, and being fully advised in the
premises and being satisfied that the instant petition should pe held
in abeyance until the lonorable Circuit Court for Racine Couﬁty
determines whether it will exercise primary jurisdiction ovef those
factual and legal matters which are thec same as those allege@ in tne
Cohplaint; and being further satisfied that the Respondent‘sfkotion

should be pranted;
NOW, THEREFORF, 1t is
ORDERED

That the instant proceeding be, ard the same hereby is, held in
abeyance either until (1) the lionorable Circuit Court for Baéine Ccunty
has determined whether 1t will exerclse primary jurisdiction:over those
factual and legral matters pending before it which are the same as those
raised by the instant Complaint or (2) the Lxaminer ié shownéthat tnere
is no longer pending before said Honorable Court factual and;legal mat-

ters which are the same as those set forth in the instant Complaint.

Dated at Milwaukee, Wisconsin, this 18th day of March, 1974.
WISCONSIN EMPLOYMENT RELATICHS CONMMISSION

Ay /Ma,wﬁou@ﬁ 7{ . (éﬁagl

Marshall L. Gratz, Fxaminer
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RACINE COUNTY HIGHWAY DEPARTMENT, XXV, Decisilon No. 12450-A -

MEMORANDUM ACCOMPAMNYING
ORDER GRANTINC MOTIQON TO HOLD PROCEEDING IN AREYANCE

BACKGROUND

The Complaint, filed on January 28, 1974, alleges that Respondent
committed prohibited practices

". . . in that 1t has, through the concerted actions of its
members on repeated occasions refused to allow its members
to work necessary overtime for the purpose of clearing ice
from those highways under the Jjurisdictior of the Complain-
ant, . . . [which refusal]l . . . is contrary to the terms
and conditions ' of the existing 1973 Labor Agreement between
Racine County and Respondent, and further constitutes a
refusal to bargain collectively and in good faith with
Racine County concerning a new 1974 Labor Agreement . .
(and which refusal] . . . constitutes a prima facie case of
improperly attempting to influence the outcome of negotia-
tions for, the 1974 Labor Agreement."

"

éy way of remedy, Complainant requests that the Cemmission ". . .

take immediate action to determine and abate the prohitited nractices
of Respondent and its members so as to cause, at all times, the open-
ing of highways in Racine County under the jurisdicticn of Complain-

ant. . . " i

In its Answer, filed on Febrﬁary 19, 1974, Respondent joined cer-
taln issues of ,fact and alleged three affirmative defenses, to wit:
that the Complaint fails to state facts sufficient to constitute a
prohibited practice; that the 1973 labor agreement between the parties
does not, by its own terms, presently govern the relationship between
the parties; and that the instant dispute i1s nonjusticiable in that '
there 1s presently no concerted refusal to work overtire authorized by
Respondent or engaged in by its .members.

On March 4, 1974 (one day before the scheduled date for hearing)
Respondent filed a "Motion to Defer Hearing on Prohibited Practice

- Until Court Disposition of Question of Primary Jurisdiction” along

with a letter citing authorities in support thereof and numerous docu-
ments relatineg to a matter involvine the narties hefnre the Rarine
County Circult Court. 1/
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The hearing/was convened, as scheduled, on March 5, 1975: At the
outset of the hearing, the Lxaminer heard arguments with respect to
the lotion, offered Complainant an adjournment to allow Complalnant
additional time to prepare its response to the lotlon =2/ and decided
to defer ruling and adjourned the hearing for the purpose of consicera-
tion of the Motion and arguments and any briefs which the parﬁies chose
to flle. Both parties submitted such briefs.

POSITIONS OF THE PARTIES

Respondent argues that factual and legal issues icdentical to those
raised by the Complainant are pending 1n an action nresently Lefore the
Racine County Circuit Court; that sald Court action was pending prior
to the flling of the instant Complaint; that since the Court-and the
Commission have concurrent Jurisdiction of such matters, it is for the
first-in-time forum (i.e., the Court) to determine whether it shall "
exerclse primary Juyisdiction with regard to the common mattérs or
whether 1t shail defer to the Commission; and that there is é serious
danger of vexatious, repetitive litigation and the possibility of con-
flicting findings of fact, conclusions of law, interpretations of
labor statutes, and elaborations of public employment labor relations
policy 1if the Commlission were to proceed with a hearing before the
Court disposes of the primary jurisdiction question.

Complainant, contrary to Réspondent, asserts that Respondent's
Motion should be denied for the reasons that said Motion was not
timely served or filed; that the Respvondent walved its right to file
such Motion by failing to plead such matter in its'An§wer; that the
Commission is not nrohibited by Wisconsin Statutes and case law to
proceed In the face of a pending court action wilth respect to the same
cause; and that the Circuit Court action and the WERC nroceeding are
not ". . . sults for the same cause . . ." and therefore tﬂe‘principle
of "abatement of actions commenced second-in-time but raising identi-
cal questions of law and fact" 1is not applicable herein.

DISCUSSION

Complalnant has ralsed two procedural obJections to Resbondent's
Motion. 1In doing so, Complainant has relied heavily upon Chapters 263
(Pleadings) and 269 (Practice Regulations) of the Wisconsin Statutes.

'

2/ Complainant's Counsel expressly chose not to avail himself of such
additional preparation time offered.

Sy No. 12450-4A



Such provisions govern pleading and practice before the courts.but do
not govern Commission proceedings. Instead, Commission procedures are,
pursuant to the authority set forth in Sec. 111.71(1) of the Wisconsin
Statutes, governed by the rules of the Commission as set forth in the
Wisconsin Administrative Code, specifically in ERB 12.01 et seq. and
generally in ERB 1.01 et seg. and 10.01 et seq.

1. Timeliness of Service and Filing of Motion

Commission Rule ERB 10.11(1) permits motions to be filed shortly
prior to and even at the hearing, and it contains no deadlire for such
filing or service. That general provision would appear to govérn
Since the particular motion involved herein does not fall within any
of the particular motions described in EEB 10.12 or elsewhere in the
Rules. Even if the instant motion wére considered toag motion to

. reschedule within the purview of ERB 10.12(1), 3/ the Examiner would

waive the two-dgy requirement therein in accordance with ERB 10.01 b/
since any possible prejudice to Complainant due to its receipt of the
Motion only one day before the hearing was obviated by the Examiner's
offer of an adjournment to permit Complainant's Counsel additional

preparation time.

2. Waiver of Ripght to liove for Deferral Ly Failure
to Kequest Same in Answer

Complainant argues that the issue of whether a matter ought to Le
deferred must be affirmatively pléaded in Kespondert's Answer and that
if not so pleaded, it must be deemed to be waived. Whether or not that
is the law under Sec. 203.06(3), Wisconsin Statutes and the Wisconsin
case law concerning abatement for prior—action—nending, it is not
required by the Wisconsin Administrative Code provisions applicable to
this proceeding. Commission Rule ERB 12.03(4) mandates that certain

3/ ERB 10.12(1) provides in part: "Except for good cause shown any
motion for rescheduling must be received at least 2 days before
the date set for hearing.”

l
3/ ERB 10.01 recads in part as follows: "The commission . . . may
walve any requirements of these rules unless a party shows preju-
dice thereby." ' '

~5- No. 1245C-A
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matters be included in the answer. —2/ The Examiner does not Eonsider'

the issue of deferral to constitute an affirmative defense within the
meaning of ERB 12.03(4)(b) since the instant Motion does not challenge
Jurisdiction or the merits affirmatively but rather seeks only a post-
ponement ih the exercise of the Commission's power. Therefore, the
Examiner does not deem Resrondent to have waived its deferral posi-
tion by reason of the absence of a statement thereof in Respondent's
Answer.

Even if it were the case that a deferral position is required to
be alleged in the answer, ERB 10.01 would permit the Examiner to wailve
such requifement unless such walver worked a prejudice against Com-
plainant, énd the Examiner would so walve said requirement. For in the
instant case, Complainant's Counsel appeared to have had sufficlent
time to prépare a thorough-going analysis of the legal issues raised Ly
the Motionland was, 1n addition, offered‘the opportunity to remedy any

possible prejudice through the taking of an adjcurnment.

i

E 3. The Court Action and the WERC Proceeding
: Involve the Same Smm® Cause

Compléinant asserts that its court actlon and its WERC Complaint
do not involve "sults for the same cause" and that deferral ought not

6/

be grantedffor that reason. — In that regard, Complainant has not
taken 1ssue with Resvondent's assertion that a comnarison of the
pleadings before the Court and those before the Commlssion indicates

1

-2/ ERB 12,03(4) reads as follows:
"CONTENTS: The answer shall contain the following:

(a) A specific admission, denial, or explanation of
each allegation of the complaint, or if the filing party
is without knowledge thereof, he shall so state to that
effect, such statement operating as a denial; admissions
or denials may be to all or part of an allegation but
shall fairly meet the substance of the allegation.

(b) A specific detailed statement of any affirmative
defense.

(c) A clean and concise statement of the facts and
matters of law relied upon."

~§/ If the two cases did not involve the,same matters of fact and law,
the deferral would not be appropriate. See, Monona Grove Joint
School District No. 4, Dec. No. 11614-A at p. 16 (7/73).

-6 No. 12450-A
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that the Court has been presented with matters of fact and law identi-
cal to those pending before the Examiner. 1/ Instead, though it has
filed with the Court a request for a permanent injunction as well as a
request for a temporary injunction, Complainant stresses that the

e . . ovérriding concern of the Circult Court is directed toward the
temporary injunction which is now before the Court for dispositive
action. . ." rdather than toward the permanent injunction reqguest which
". . . 1s only at the stage of joinder . . ." ard for which trial is
many weeks away. From that perspective, Complainant focuses upon
asserted differences in practical approach and rrocedures between tue
Commission complaint proceeding and the temporary injur.ction procec:i-
ing. Respondent's arguments in this rerard are not supported by any
cited authority and are not adopted herein by tre Lxamirer. Instead,
the Examiner concludes that both the requests for a temporary injunc-
tion and that for a permanent injunction must be considered herein
since both wereh—reghpdless of vreclse present status--pending before
the Court at the time the instant Complalnt was filed with the
Commission and remain so. Comparison of the plcadings before the
Court with those now before the Examiner satisfles the Examiner that
the Court has been presented with, inter alia, the same issues of fact
and law that are now before the Examiner herein. For deferral purposes,
therefore, it may be said that the extant Court cases and the instant

proceeding involve the same cause.

ﬂ; Availability of Exercise of Commission's
Concurrent Jurisdiction Simultaneous with
Judicial Exercise of Such Jurisdictlon

Wisconsin law allows both the Court and the Commission cases to
proceed simultaneously. The parties apgree that the Commission and the
courts have concurrent jurisdiction to hear complaints of prohibited

1/ At Complainant's request, Racine County Circuit Judge Howard J.
DuRocher signed an Order to Show Cause on January 27, 1974 which

1s attached hereto (sans affidavit) as Appendix "A". In addition, on

or about January 27, 1974, Complainant also caused to be served and

filed with the Court a Summons and Complaint requesting a permanent
injunctlion agalnst Kespondent and others. Sald Complalint (sans Summons

and attachments) 1s attached hereto as Appendix "B". Respondent's




practices specified in Sec. 111.70(3). On'that basis and on the

basis of Sec. 111.07(1), 8/ Complainant asserts that Respondent is

not entitled to a deferral order as a matter of right. In that

regard, the Examiner finds Complainant's arguments are well taken.

t

5. Propriety of Going Forward with Instant WERC Proceeding

Nevertheless, nothing in Sec. 111.07(1), construed in accordance
with the express legislative policy declared in Sec. 111.70(6), 2/
prohlbits &he Commission from taking jurisdiction over a case but
deferring,:at its discretion, the exercise cf its powers with respect
thereto pending‘disposition of the question of primary jurisdiotion

by a judic;al forum presented with the same case prior in time. 10/

In deﬁermining whether to exercise the Commission's deferral
discretiong the Examiner looks for guldance from the legislative policy

. 14

8/ Section 111.07(1) reads as follows:

"Any controversy concerning unfair labor practices may be
submitted to the commission in the manner and with the
effect provided in this subchapter, but nothing herein
‘shall prevent the pursuit of legal or equitable relief
in courts of competent Jurisdiction."”

9/ Sectidn 111.70(6) reads as follows:

: "DECLARATION OF POLICY. The public policy of the
state as to labor disputes arising in municipal employ-
ment is to encourage voluntary settlement through the
procedures of collective bargaining. Accordingly, it is
in the public interest that municipal employes so desir-
ing be given an opportunity to bargain collectively with
the municipal employer through a labor organization or
other representative of the employes' own choice. If
such procedures fail, the parties should have availzble
to them a fair, speedy, effective and, abbove all, reace-
ful procedure for settlement as provided in thils sub-
chapter."

_16/ Complainant has presented no authority to the contr ary, and certain
dictum in City Fire Fighters Union v. Madison, 45 Wis. 2d 262 (1870)

suggests that the Wisconsin Supreme Court concurs in the view expressec
in the text. In that case, the Court held that the trial court therein
had the power to decide the guestion of primary jurisdiction in a case
involving prohibited practices under Sec. 111. 70(3) and in the course

of its ovoinion, the Court noted that the municipal employer had had its
"choice" of forums (between the Court and the WERC). The Court's use

of the term "choice" susgests that a complainant has avallable either
the court or the Commission as a orohibited practice forum but does not
sugrest and in fact is contrary to the notion that such complainant may
insist upon simultaneous hearings and determinations 1in both such
forums.

-8- No. 12450-4



underlying the Municipal Employment Relations Act. That Act calls for

it

both a "fair" as well as "speedy" procedure for settlement of labor dis-

putes arising 1in muhicipal employment which disputes are not resolved
voluntarily through the procedures of collective bargaining. A1/ The
Examiner concludes that, on balance, the adverse impact upon the "fair-
ness" of the instant proceeding that would or could well arise from
nondeferral 12/ outwelghs the fact that deferral would make. the instant

proceeding less "speedy"

For the foregoing reasons, the Examiner hacs declded to defer the
instant matter as noted in the Order. ‘

Dated at Milwaukee, Wisconsin, this 18th day of March, 1974.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

‘7“7/ arsdiall 7< ) CCE{

Marohall L. Cratz, Examiner

11/ See note 9 above.

\

12/ As described in "Position of Respondent" noted above,
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. CAPPENDIX A

. STATE OF WISCONSIN CIRCUIT COURT RACLNE CCUNTY".

- s in s m ey -mnlu-_-mwmm-n--ﬂ-ﬁ-’----------ﬂ!-u--ﬂ----ﬂ-nnﬂ-u---ﬂ-ﬂ

ROV bu.VLY ii1GIIWAY DEPARTMENT,
AnD KAl CUOUNTY, .
: Plaintiff, . “i'm:f;vs,277\f/

. | Ty
VS e . ' ‘ sz;—:_r"f_t:'k\ e -‘L\ 7

' ., \/“\*; Tpeiegs,

HIGHWAY AND PARKS EMPLOYFES, LOCAL S M » Wisconsiz
NO. &3, affilisted with Teamsters, ;;:T;‘
Cheutivurs, ard Helpers Union, 'iz‘-"'“‘-~.
LED . LOTIARIUS, President.of Local 2 L?/O@
No. 43, CHARLES SCHWANKE, Business ’
keproesentative for Lecal Noo 43, \
GERALD NELSON and WiLLIAM REESMAN ORDER TO_ SHOW
Stewnrds for Highway and Parks mplqyees, CAUSE

,grq GARY CHART lend ARTHUR IVERSON, Committee
U men ror Highway and Parks =zmplcyees,

2 individually and as officers and
represencatives of sald Highway and
Parks cmplioy=es, and ALL HICHWAY AND
FAKRS ©MYLOYEES as lisved in Exhibit
"AY srtached hercto individually and
‘as Members of said Highway and Parks
Enployess Local No. 43,

‘Defendants,

- o D.I-’tn-ﬂnnmnc-ﬂ-mﬂecﬂ-am@ﬂﬂtsn-:r.t-ﬂaﬁ-’-—--ﬂaBnﬂﬂﬂ“ﬂnﬂ’ann&m-unnnm-mm‘---

Upon the reading and filing of the Complalnt verified upen
information and belicf herein, and of the Affidavict of Eerl Skagen,

*

Highway and Parks Commissioner of the sai

.

County of Racine,

11 be irreparably damaged

o

intiffsw

P_l
Y

‘which irndicates that the said P

without an adaquate remedy at iaw if the Defendants herein are allowed
' to work cvertime
to continue their'rCEJSa;/and on motion of Dennis J. Flynn, Attorney

-

for Plaintififs,
IT 1S HEREBY ORDERED TEAT:
The above-named Defendants show cause before me at my Court

Recm 1n the Court Hcuse in the City of Racine, Racine County,

Wisconsin, ‘en theogzday of January, 1974, at __2- 3.9

o’clock in thez%ﬁzﬁi__noon of said day, or as soon thereafter as

e

[ o

| . ) . N .
ceunsel may be heard, why a temporary injunction should not be
issu d te be effective until a .final decision is made by the Court

“n rhis matter enjcining and restraining the Defendants and all

v

wembors officers, agents and representatives of tbe Local No° 43,

£

stt1lzaced with the Teamsters, Chauffeurs and Helpers Union and ail



and Fatks Imployees as iistad on Enulpin MA" attached

anee

«

Trom wefusing to work overtime iIn the perfcrmance of Highway

Depariment dutics necessitated by scvere weathar conditions

oo

of work duties wunder any guise whatsoever, including any mazs

spsentecism from duty for sicknecs or otiaer reasons Or con-

sidernd failure to veport for duty, or

Hh

coem willitwlly «obsent-

2 i, o= v
g

Ing themselves from their positions, sicrping work, or «o:z

in whole ox in part from the ftll, feithiul and proper poriorme-

T their dutias of employment ior the purpese of inducl

[¢]
'm

’

‘nlldknbLng o¥. coereing 4 change in the conditions or compens
saticn or the rigats, privileges or cbiigaticns of empicyment
From encoursging, inducing or persuading other members oi the
bargaining unit representing Highway and Parks Employecs
Teamszers, Chauffeurs and Eelpers Union, Lozal No. &3 to
refuse to work gnder any zsuise whatgoever, including any mass
absentaeicm from duty for sickness or other reasons, Or con-
sidered failure to repoxt for duty, or wilifully ebseniing
themoelves from their positions, stopping work, or shstainirg
in vhole or in part from the full, faitnfui and proper per-

formance of their duties of employment for the purpose of
I t r

or compensation or the rights, pr vileges cr oblizations of
o 9 5

employment, .



b - -— ' . .
"\ - s o . e . e . - . -y - Py i o ., 2 —~
(53) From doinz any act, or from encoursilng, zdévising, inducing

~ PR L . . B ~ Vin g+ weS ma g o T o
T perzucding any member of saild Teumsters, Chaulfeurs, and
\ .
N . - K. SV T e B N 2 e W = . S - ?
~N iiclpers Unilen, Loczl No, &3, o S0 ziny w2t ab any time wiich
: 4
el 3 PP PE S o = Tm IU 2 fa o A ey ey PR LA T T L8 ==
would concthitute a prohlibited prsetics agz2incd the Flaintiiis.
g i
Laa Al S b ow L Y - e oy - ..“M_’.__.. <. 3T e -
IT _...—a-—t-:zf':ﬂ'f’\ URDLREL, ti.aT pPanGilfy foremmsr-foieeal ha Coard
P P g, . L A Y = ~e - % o ~
he Deiendants, jc severglly oe, and they heredy are Lempors
. 5
e Y N PR s L. P e o iy = e, P
& ‘1i///gngi and restrained from commliiing any of the acts stated
in par-grirhd 1) LT (I3 aoove
I o <R S mr au, L) - 4 awUly .

ie pleddings ana rapers cn £ile herein may be withdravn for
service upon;the Defendants, '

Let & cdp" of this Order and of ihe Compiain® and AZZidavit be
served upan &ach of the above-nizmzd Defendzints in the msnner prescrided

by law 3% least 24 nours before the timsz fized for hesring therecn.

2 2 o 3 < P L, =7 e o
Dated at Racire, Wisconsin, this _27¢h day of Januery, 1974,

o ;
gt /:rs o'clock P.M.

CRDZR OF THE COURT
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J.L.L

Lo

D LN

o~
P W)

S OF WISCON OURT

\_,

RACILE COUNT

RACINE CQOUNTY
AND RAGINE CO

o o~

HTGHWAY
OUNIY,

DEPARTMINT,

Plai

<.-VS-.
A
FIGHEWAY AND TARKS EMFLOYEE>, LOCAL
N0, 25, affilisted with Teamsters, :
Chaulicvurs, and Gelpers Union
b4 ’
LEO LOTHARIUS, Treszident of Loeal
I’:G. “‘;3 (-ﬂ.“.i{LED DCHTW?,"S;D:KES 'BuS?t;.i‘.eSS AFFIDAVIT
Representativa for Local No, <3
) -~
GERALD JELSON and WILLZIY VI REELM
Stewards Ior flighway and avks nnv1@'“@8
J k]
GARY (hART and ARTHEUR I Qowh Committee
men Ior Nighway end Parks employess,
Individually and as oXficers and represants
atives of sald fighway and Tarks amployees,
and ALL FISHWAY AND TARKS EMILZYEES gs 1isted
2 -~ 4 ] + . - - LJ o “ A )
i1r Exnidis A" getached herezo individuzlly
and as Memders of sald Hignway and Jarks
d - - " A
Employecs Local Ko, 43,
Defendants,
STATE OF WISCON3IN ) .
) ss.

COUNTY COF RACINE )

EARL, SKAGEN, being firgt duly sworn on cath, deposes egnd zayss

] Myt s do e T oers C N1 BRI A e e s P IV e bmae A o= e

ie 10184 e 13 Ci¢e aignway GOmRIZSL0TNEeT ICY Ché uiunly I xXaline
er.d that he is ¢he Department Head responsivle for the operaiion of
the Racine County fighway Derart“ent PlginZifi above, and that nhe Is

? ?

personuily awsre of the refusal of Defendants above to work duly
s3signed and neceseury overtime ice removal tasks,

2. That Highway and Parks Em oyees, Locazl No. &3, affiliated

. L)
with Téarsters, Chavifeurs and EHelpers Union iz the duly recogniczed
Gllicvive bargaining representative for the said Highway and Parks

Exployess who, a3 Racine County Municipal empleyees, are memders therect

3. Thgt the Hignway and Farks Employees, Local No, 45 and its
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(e)

(d)

Temporarily enjoining and restraining
the defendants, jointly and severally,
frog engaging in a work slowdown against

the plaintiff,

Allowing plaintiff to withdraw the
pleadings and papers on file herein

for service on the defendants,

rve a copy of
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prescribed by law within a st tad time

[\

before the Hearing is held.

Subscribed and sworn to before me

\ e T e A - - -
_Moenesl s37thday of January, 1974,
Lo ————

s r;’. . -' ! . ;/ L

. ’ Vw254 :
) i 2 D LY Y VI -7
) ‘,“.f’;:.'rfé-_ﬂv:-/ ot AN "f‘;,a.r’ﬁcv,uﬂ,:{.ug'z{d.
S G.. Harrisson

"+ hesutyyPublic, Racire County, Wi,
~Mvihimission expires 8/1/76.
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2A005 COUNTY HJiGHWAY DEFPAXIMENT, <
e

;f .uJ ‘\.ﬁu..n; bL)L.\L\

- - F e
! Plaint iy

PARKS EMPLOVEELS, LOCAL

NG 5 tizaced with Teamiters,
Coriuiivuisy and deip-rs Union, .
TEQ LOTHARIUS, Presicsnt of Local

" No. &3, CHARLES SCHWANKE, Bus:iness
Repreosentative for Lecal Noo 43,
TETURNRUUED BN 1‘:.53\ end WILLIAM RZZSMAN STMONS
Stew: 3

tews.oos Sgr Highway 2nd Perk
SARY \,rn\.\T ‘zné ARTHUR IVEK
men Tor .11g'*n~'ay anc ravks
individuzlly and as cificers
cnivatives of said High
Paris rndloyees, and ALL H‘(MWA. &ND
PARKS EMPLOYEES as listed in Exhibit
"A" atrached hergto indlividually and
as Members of saic Highway and Parks

poe~

Employees Local No.o 43,

LEDUCS

vy

Defendancts,

THE STATE CF WISCONSIN TO SAID DEFENDANIS:

YOU ARE HEREBY summened and requiraed te serve upen DENNIS J.
FLYNN, Plaintiffs' atcterney, whose address is Racine County Ceurts
house, an Answer te the Compisint which is herswith served upon

you within .Mcﬂ” (20) days after service c¢f the Summoms upsn ycu,
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1 . DENNIS J. FLYNN
‘ Arttorney roe Piainuifis

Racine County Couvrrhouse
Corporaticn Cuunsel
Racine, Wisonsin 53403
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STHATE &= WTSCONSTW CTIRCUIT COORT RAGIYE o077V
f“"[ COUNTY HTOHWAY DEIARTMENT
ané RACINE COCNTY, .
} Plaintiffs,

-\"‘-n
HISHWAY AND TARKS EMULOYEES, LOCAL
NO, &3, arfilic:taed with Teamsters, .

agutt surs, and relpers Union, LEC .

Caauvt , d T R
LOTHARYUS, Fresicent of Lecul No,
L3, CAurLFS SCGIWANIKE, Business . COMP AT
- - ~ - ) A\
Representativae for Loesl ¥o. &3, GERALD
NELSON wnd WITLIAM RIDESMAMN, oha'““dﬁ
frr Highway and Parks Lm Iloyeng, GARY

H J ’
(IART .od ARTHUR 1 ERSON, Commitree-
men I6v Hibany d ""ks empioyess,
Lndz"xdu_LLy and a8 orllcers and
representavivasz of said Highway and
Farks cm"“(,".’{'.&.: and ALL HITGIGWAY AN

® .
PARKS EMPIOYEES a3 iisced in Exnibilt
"A" aviooned nereto individuzliy and
ag M-wbers of zaild Highway and Parks
Exployews Local Mo, 43,
Defendznts,

NOW GOME  the above-named plaintiffs; Racine County iighway Department
and Racina County, by Dennis J. Flynn, their attorney, and for their Com-
plaint zgainst the zbove-named defendants, hereby allege end shows unto
the Courit as folliows:

T, That ¢he Plaintif? Roeine County Highway Depzriment, hercinaifer
Tesirved U0 as the Highway Department, is and gt all times material
heraete has bezen, a4 Deparument of Racine County goverument., Racine Ccunty
is a quizi-municipal corporation existing under and by vivitue oL tne laws
of the S¢ute of Wizconsin with principzl offices af the Courthcuze, Racine,
Wisaonam Flaintiff Departms . neinciozal edministrative offices v

1H5CCTN ST, 210TLIT ULpaEr tment ' 5 Principal adminlsCradive CI1ides are
licated st P.O. Box 22¢A, Sturtevant, Racine County, State of Wiceonsin,
Plainuiir’s further are municipsl employers within Zhe mesning of section

(1) (a) of the Wisconzin Statutesz and

. '
ment's pyineipal duties are the maintensnce, construction and sexvicing cof
Kaeine ( Gounty's Trunk Highway system snd the maintenznce and @emzlc*no eI
these highways in Raeine Gounty that ave a part of the Wisconmsin State
Tronk ragimray System cnd ¢he Interstete Highway System,
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Z, 7Taat nighway and Parks Employees LCCas 1
[ NP SR o PRI 5 SR RV, " - e S s 02 n et - X
Teameuesns, Chauffeurs and Helbers Union, aervinarter referred to as

Local No. bw. ¥
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asscciation Or employees &t the Racine County Higaway Department,
formcd and ewisting to confer with, negotiate and borgain with the

¢s, hours, condi-

m

presentatives regarding wd

¢
(€)2]

County of Racine or 1ts T

a liabor

B
(7

tions of emplcyment and other working bernefits, znd
croenization within the meaning of section 111.70(2) of the Wisconsin

Starutes. Plaintiff ezlleges upon information anc belief that

P
r
)
r-‘o

Defendant ﬁoorH No. 43 has a cipzl place cf business at 1624 Yout

P
Strcet, Recine, Wiscensin, 53404,

L]

reccognized c\ the Count x of Rzcine as the cificial bargaining representa-

tive for the members of the aforesaid Highway and mnmzm Employees for

4

the wcwvommmmom engaging in conferences and negotiations with their
munilcipal mavwo% ,_om its representatives, on quésticns of wages,
hours and conditions of mavwo%amﬂn pursuant to section waoqumv.om
the Zwmooﬁmww Statutes. ‘

4. That the Highway and Parks Employees whose names and addresses
appear in Exhibit :»:,‘ﬁanr is attached hereto and inccrporated herein,

are members of Defendant Local No. 43 and are employed by the County of

Racinz as members of the Highway and Parks Department,

and arwe ,nemdwm ed by the oocsﬁw of Racine as represented by Local No.

43 as municipzl employees within the meaning of section 111.70(1) (b)

of thw- Wisconsin Statutes

5. That the individual defendant Lzo Lotharius is and at ail

e

21'43 aznd thet his business

times material nas becn Eresident of Loc

p

addriss is 1624 Youtr Street, Racine, Wisconsin, 53404, arnd that the
\ ’ 3 )

de rendant rmo Lotharius is an adult resident of kacine County.

efendant Chearles Schweanke is and ot all

)
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5. That the indi

(8
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val

0.

11mes malerial has been Business Representative for Local No, 43,
)



S r Wi DUSLIAUSS 4acl.eSs 15 624 Yout S.oreel, Racine,Wisconcin,

7 Taat the individual Defendant Gereld N..lzon 1s en adulis and

1, Box 2324, Union Grove, Racine County,

chat .o resides at Keute i,

(%]

Wisconsin, and that saxd Defendant Geraid Nelson is and at all times

matersal has' boen Steward for the Highway and Ferks Employzes.
5. That the individual Defsndant Willilam Reesmen is an adul
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6. That the individual Defendant Gary Chart is an adult and
that ac ;ides et Reute 2, Box 468, Burlingiom, Racine County, Wis=

consin. That the said Defwndant Gary Chart 1s and a2t a

sater.a2l has been a Committeeman IC ; snd Parks Employees.
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vérson 1is an adult and

Lo}

10. That the individual Defendant Archur
thet me rosides at 1604 Quincy Avenue, City of Racine, Racine Ccunty,
Wisconsin. That the said Defzndant Arthur Iversen is and at all times
material has been a Committeemen for the Highway and Parks Employees.

F

That this &ction is brought agsinsc all the above-riamed

V.

Defendonts indivicdually in their own righct aad as represontatives and

Ordinances, the Rules and Regulations of the County Highway Commissioner

the Wisconsin Statutaos and under the Terms &nd ProvisiOns of & concread
cnter.d invo between Highway and Parks Employees, Lucal 43 and kacine
~unty orn the lsu day of February, 1673, & vcepy of whicn Agreement 18
1 it ~ ! “
molXca as Exhibit , attachsd hegetd ond medé part herosi Dy
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LD RACIND COUNTY,
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Plaintifsf,

VS.

IZGINAY AYND PARIS DMPLOVEZDS, LOCAL
‘ ;;:lllatcc with Tea:nsters,
PRSPl 4 . -~ Ten A

oUrs, and ilciners Unaion,

,..I-' ek R T ~ 8 Al =
JUMAZUS, Proscide

CUARLES SCIGvAN
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RSEON, Committee-
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Son oror lghway
nlividaally and
l\_ oireser ntatives o
&’ks emplovees,
SARXS ENPLOYEES as i
MLt attacheld hereto individu
&5 ldembers of sgid Higaway an
ZupLoyees Local No. 43,

w
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NOW COMZI the Defendants, Highwey and Parks Emplovees,

Yeamsters, Chauffeurs an Eelpers Union Local No. 43, affiliated

A the International 3rotherhood of Teamsters, Chauffeurs,

=
$e
H’

Warchousemen and Helpers of America, Leo Lotharius, Charles

Schwanke, Gerald Nelson, William Reesman, Gary Chart and

srthur Iverson; and the unnamed individual defendants solely

&nd cxc¢u51vely for the _purpose of contesting_the jdr¢SdlCulO

Os the Court, by their attorneys, GOLDEZRG, PREVIANT & UELMEN

- —

—

and Walter F. Kelly and for their Ansvcr allege as follows:

1. Admit the allegations of Paragraph 1; except that
they are without knowledge or infcrmation sufficient to for
& belief with respect to'the allegatidns that the plaintiifs
are municipal employers or that the plaintiffs principal cuties
include maintenance and service of highways in Racine County
that are a part of ﬁhe Wiscons n State Truxwk Eighway System
and the Interstate Highway System.

2. Admit the allegations of Paragraph 2 of the Complaint.
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- Al s aals

ower over all the individual emplcoyees
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Llrense, oo
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whose nemes and addresses appear in Ixkibit A; and further

.adecuately rnoticed respecting this action so trhat an
cf ~ower by the Court over them is a violation of the rourteenta

inendment to the Urited 3tates Coastitution.

5. With reswmect to the allegations ci Paragrepa 5, 6,

7, & and 10, admit the &llegations thereof.

L4

L 0
6. Admit the allegations of Paragraph 9 of the Complaint;
!

cxcedt deny that the Deilendant, Gary Chart, iz or has at all

material times been a committeeman for the Highway and Parks
. -

7. Deny the zllegations of Paragraph 11 of the Complaint.
g. With resmect to Paragrepi 12 of the Complaint allege

informaticn to form belielf

H

tnat they are withaut knowledge o
with respect tc the truth of the allegations therein; and deny

soecifically that members cl

-

he Defcndant Local Union No. 43

are emploved presently in accordance with the contract waich

is marked as Exhibit B to the Complaint.
g. Deny all the allegations cf Paragrapa 13 of the
] = -

Complaint.

10. Deny the.allegations of Paracraph 14 of the'Complaint;

H
&

end allege further with respect to Paragraph 14 of the Complaint |
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i3 rct in violation of Seckion 111.70(4) (1), Chapter 124,

11. ©Deny the allecations of Raragraph 15 of the Complain
P o - $

12. Deav the allegations of Paragraph 16 of the Complain

13. Deanv the allecations of Paracraph 17 of the Compliain

ct

that they are without knowledge or information to form a

16. Deny the allegations of Paracgragh 20 of the Compiain
17. Deny the allegations of Paragraph 21 of the Complain

18. Deny the allegations of Paragraph 22 of the Complain

19. Denv the allecations of Paragranh 23 of the Complain:
= o]

[0}

and allege furthor that Plaintiff's Complaint is designed for

the purvose of effecting the economic relatlionship between the
?laintiZfs and the poefendants respecting the negot

iation of a
collective bargaining agreement for the year 1574 which design
imnoses significant injuries upon the Defendants in connection
with the negotiation of said agreenent.

20. Deny tne allegations of Faragrapi 24 of the Compliain

Paragraph 25 of -the Complain

th

21. Deny the allegations o

Hh

22. Deny the allegations of Puragraph 26 of the Complain

AS-AND FOR their affirmative defenses, the above-ramed
Defendants allege as follows: .

1. That the Court lacks in personam jurisdiction over
the individual employee Defendants who are not named in the
Complaint and who have not been served with any process in thl

matter.

ne Complaint, allege
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graph 19 of the Complaint.
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aver the individueal employ
of the Fourteenth Amencment to the Taited Scates Coqs:;butlu“
~ocause caid Defendants have not be served with process in -
znis action.

3i That the Court lacks subject mattzr and persoﬁal
tarisdiction over Defendants because_Plaint;s‘s have posted ’
no bond pursuant to Sections 103.56 (3) or 255.06, Wis. Stats.,

nor have law enforcement officers of Racine County received
notice of these proceedings.

4, That the Complaint falls to sta te facts sufr‘vlent

<0 constitute a cause of action because (l) the collective
‘2ining agrecment marked as Exhibit B is by its own terms
no longer ef ffective; (2) the Complaint fails to state facts

spécting the”Defendants alleged failure to bargain collectively

ey

in ¢ood faith and {3) individual or conserted refusals to work
overtime do not constitute a violation of Section 111.70(4) (1),

yuaoter 124, Laws of 1971, State of Wisconsin.

— =t
o -

5. That 1n1unct1ve relief cannot be issued in +his action

-

because this action does not satisfy the reguirements oI
Sections 103.51 through 103.62, Wis. Stats., "The Little Norris
eGuardia Act", nor the provisions of Chapter 268, Wis. Stats.,

respecting the issuance of injunctions.

© ——

6. That primary jurisdiction over this dispute exists
sursuant to Chapter 124 in the Wisconsin EZmployment Relations
Commission and that the com .encement of an action before that
Commission by the plaintiffs on or about February 5, 1574
:equirés the abatement and/or the deférral of this action

o the Commission action.

7. That adequate remedies exist at law for the remedies

]
of the alleged wrongful action of the Defendants.
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