STATE OF WISCONSIN

BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

STEVE WELSH, :
Complainant, : Case II
: No. 17691 MP-336
vs. : Decision No. 12538-A
JOINT SCHOOL DISTRICT NO. 15, :
BARNEVELD, WISCONSIN, :
Respondent. :
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Appearances:
Lawton & Cates, Attorneys at Law, by Mr. Richard V. Graylow, appear-
ing on behalf of Complainant.
Kramer, Nelson & Azim, Attorneys at Law, by Mr. John N. Kramer, on
behalf of the Respondent. T -

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Steve Welsh, an individual teacher, having filed a complaint of
prohibited practices with the Wisconsin Employment Relations Commission,
alleging that the Joint School District No. 15, Barneveld, Wisconsin,
has committed certain prohibited practices; and the Commission, having
appointed. Robert M. McCormick, a member of the Commission's staff, to
act as Examiner and make and issue Findings of Fact, Conclusions of Law
and Order as provided in Section 111.07(5) of the Wisconsin Statutes;
and hearing on said complaint having been held at Dodgeville, Wisconsin,
on June 17, 1974, 1/ before the Examiner, at the outset of which the
parties stipulated to limit the scope of the hearing to the affirmative
defense pleaded in Respondent's Answer; and the parties thereafter having
filed briefs and were afforded extended time to file reply briefs to
November 4, 1974, Complainant having filed one on October 4, 1974; and
the Examiner having considered the evidence and arguments of counsel,
makes and files the following Findings of Fact, Conclusions of Law and
Order.

FINDINGS OF FACT

1. That Steve Welsh, hereinafter referred to as Complainant, or
Welsh, is an individual residing at 309 Oak Street, Mount Horeb, Wiscon-
sin, who was employed by Respondent Joint School District No. 15,
Barneveld, Wisconsin, from January 1, 1969, as a classroom teacher for
the 1972-73 academic school year, until his employment was terminated
at the end of his individual employment contract for the 1972-73 school
year.

2. That Joint School District No. 15, Barneveld, Wisconsin, herein-
after referred to as the Respondent or District, is a public school
district organized under the laws of the State of Wisconsin, and a

l/ Unless otherwise noted, all dates hereinafter refer to 1973.
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Cauicipal bemloyer witain vue weaning of Section 111.70(1) (a) of tue

sunicipael Lagloywment welations act (LER); that the isvard of kducation
of uoint ocucol uvistrict wo. 13, barneveld, iazreinafter referrsd to as
o9 LOArG, i3 a public body charged under tive laws of tne State of

v 1scoiisin, with the manafanopt directicn and control of said :sesponueant
~istrict anc its affairs.

5. act th~ barn-—vela waucation association, lhiereinafter tlic associa-
cion, is a laovor organization wnich, at all thlﬁs matarial nerein, nas wo2en
tue =nclusive oargaining representative of teachers employed vy wesponaent.

+. Lnat tlis boara and the association, tiough naving failea to
-xzcut. a ccllective Lurgalﬁlng agreement, after rcaching an accoru for
a 1571--197. agre=went, aii administer a collesctive bargaining agresiientc
«ovaring salaries, and a iimited number of werking concitions of tzaciers
for tafe 1971-1972 scinocl yzar, that scid acreement contained no provision
ior & yrievancs or arkbitration procedurce, that saic agreernient inclucec
w .00, its _rovisions, tihie ifollowiny n&aterial uerein.

U'

1%. It is undz2rstood anc acre=a ti.at all rules ana regula-
tions pertainine to tie 'coisplete operation of tihie entire
parn~va2ld Scacoi Syster shall not be construed (inter-
~ret=2d) to .rotect the ineffective and/or inefficient
geacner, anc the ooard of buucation reserves the legal
right to terrinate the contract of any teach=ar for non-
ccupliance of any orne or all existing rules, regulations,
aue state laws.

',_-
~1
.

“u=2 tzacher's centract(s) shall be reviewed prior to tue
sagianing of each: schiool ye=ar. 1lus review shnall ce macs
i:. accordance witii all policies approveda oy thz Loara of
cuwucaticon. ™

-. auut at least frci. septanber of 1971 up to ..arch 15, 1573, tue
oaly esisting limditation, contractual or otherwise, ugon tne boara's
aatiority €0 renew, or not to renew, tiie inaividual contract of any teacuer
ia its =niloy, was ta= atatutor) recuiraieents contained in Caagter ilt.22,
wis. seats. (L¥71) wiidch jrovices:

35.2.. .aenz2wal of tzaclier centracts

-
[ aned

(2) ©On or wefor= wnarcia 15 of the school ye2ar curing w.aica
& v-achksr nolds a_contract, tiae osoara oy wiici the tesacher is
i~ loy~w or an enployz at tie uirection of the kcara shall ¢ive
i t@acuer written notics of renewal or rafusal to renew ais
ontract for the ensuing scuaool year. If no sucu nctice is
4iven on or wafore [.arcn 15, the contract then in lforce shall
conbtinus for ths ensuing sciool year. A tsacher who raceives
a notic= of renawal ol contract for the ensuinc scheol yezar on
or wefore ..arch 13, s..all accept or reject in writing suc.a contract
not latzr tuan the following april 15. Lo teachz2r may pe eriployeu
or alsiiss=2u except oy a .aajority vote of the full nenwarsnip of
T..s Loard. wotidng irn tulb section prevents the iwouificatioa or
ti riination of a contract wy wutual agrez2ment of the teacusr ainu
Cos LOarG. .0 sucs w~Gard .ay enter into & contract of emplioyazat
wita @ taacaer ror any periou of tiue as to witich tue tsacner 1is
Lol uine®r a contract of ewploy.ent witlh anotiher board.
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(3) At least 15 days prior to giving written notice of
refusal to renew a teacher's contract for the ensuing school
year, the employing board shall inform the teacher by prelim~
inary notice in writing that the board is considering nonrenewal
of the teacher's contract and that, if the teacher files a
request therefor with the board within 5 days after receiving
the preliminary notice, the teacher has the right to a private
conference with the board prior to being given written notice
of refusal to renew his contract."

6. That the Association and the Board engaged in protracted negotia-
tions over the period from September, 1972 at least through May 1, 1973,
in an effort to reach an accord over the terms of a succeeding 1972-73
master agreement; that on February 22, during a hiatus period between
viable collective agreements, the Board sent Welsh a preliminary notice
that it was considering the nonrenewal of his teaching contract; that
on March 13, the Board, after having followed the procedures required
by Section 118.22, did in fact advise Welsh of its action not to renew
his contract for the 1973-74 school year.

7. That on May 31, the Board and the Association executed a successor

collective bargaining agreement for a two-year term, which included a
formal grievance procedure, but made no provision for binding arbitration
of unresolved grievances; that said agreement included among its terms
the following material herein:

"ARTICLE V BOARD FUNCTIONS

The Board's functions shall include, but not be limited to the
following:

. - .

8. The nonrenewal and discharge of teachers in accordance with
the terms of this Agreement.

. - .

ARTICLE VI GRIEVANCE PROCEDURE

C. General Procedures

1. Since 1t is important that grievances be processed as rapidly
as possible, the number of days indicated at each level should

be considered as a maximum. The time limits specified may, how-
ever, be extended by mutual agreement.

4. At all levels of a grievance after it has been formally
presented, at least one member of the Association's grievance
committee shall attend any meetings, hearing, appeals, or other
proceedings required to process the grievance.

. . .

D. Initiation and Processing

l. Level One. The grievant will first discuss his grievance
with his principal or immediate supervisor, either directly or
with the Association's designated representative.

-3~ No. 12538-A
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2. Level Two

a.) If the grievant is not satisfied with the disposition of
his grievance at Level One, he may file the grievance in writing
with the district administrator.

3. Level Three

a.) 1If the grievant is not satisfied with the disposition of
his grievance at Level Two, he may file the grievance in writing
with the Board within five (5) school days after a decision by
the District Administrator or fifteen (15) school days after

he first filed the grievance with the District Administrator,
whichever is sooner.

b.) The Board will meet with the grievant and the Association
representative for the purpose of resolving the grievance within
ten (10) school days after receiving the written grievance, or
at its next regularly scheduled board meeting.

c.) The Board shall give a written final answer within five (5)
school days after the regular or special meeting at which the
grievance was scheduled for consideration in compliance with (b)
above.

ARTICLE XIII DISCIPLINE PROCEDURE

A. In recognition of the concept of progressive corrective
action, the Board shall notify a teacher of any alledged [sic]
delinquencies, indicate correction expected, and indicate a
reasonable period for correction. Such notification shall be
reported promptly to the offending teacher.

B. A teacher shall be entitled, upon request, to have a rep-
resentative of the Association present when being reprimanded,
warned or disciplined for any infraction of rules or delinquency
in professional performance.

E. A teacher shall not be refused employment, dismissed, re-
moved, discharged or suspended except for inefficiency, immor-
ality or for willful and persistent violation of reasonable
regulations of the school district or for other good cause.

ARTICLE XIV COMPENSATION

A. Salary Schedule

1. The basic salaries of teachers covered by this Agree-
ment are set forth in Appendix A which is attached to and in-
corporated in this Agreement. Such salary schedule shall
remain in effect during the term of this Agreement.

ARTICLE XVIII TERM OF AGREEMENT

A. This Agreement shall become effective July 1, 1972, and
shall remain in effect through June 30, 1974. This Agreement

-4- No. 12538-A



Tay ©7 exienced in writing by .utual consent of the parties
froviwew tuat all provisions ars applicable auring such exten-
sion. '

o. uiat on Uctobor Ly, Welsi filed a written grievance challengiic
tie noarencwocl of inds contract with a Principal, which was rejectec by
a2 Lwesponcant at saia level for failure to follow the grievance procsdurea,
tinat suwssquently the kespondent rejected velsi's grievance at tae adnin-
istrator's level, anc on dovember 30, in a latter signed by the Vistrict
saministrator, tine Board advisea wWelsh in writing of its rejection of his
gricvancs on substantive and procedural grounds, which letter reads in
waterial part as follows:

"Ine poard of Laucation, Joint vistrict so. 13, barneveld,
wisconsin met with you at your request regarding the non-
renewal of harcl. 1973, weunesdGay, wovewber 2§, 1973.

vhe soard's reply tc your grievance is as follows:

The non-renewal procesdings were completed in coripliance
withn wis. Stats. 118.22 which stipulate final notification
on or before March 15, in this casez, of 1973. Tha kaster
Contract was not signed until iay 31, 1973. Therefore the
grievance proceedure [sic] contained in the Contract was
not in effect at the time the non-renawal was completeq,
2y fully complying witn wis. Stats. 118.22.

[N
. . .

. '‘hat on FelLruary 26, 1974, Velsh filed a conplaint of proninited
practics with the Wisconsin buployment Relations Commission, avering tuat
tae Soard violated the progressive-corrective action and nonrenewal rs=-
guirements of article KIII of the 1972-74 collactive bargaining agraenent,
by its failure to renew nis individual teacher contract on March i3, 1973
and in that regard, charging a board violation of section 111.70(3) (a) -
of [ILRA.

1. Tuat over tue period from at lzast February 23 througn ..arcin L3,
the tire-frame in which the noard considered ané act=d on welsh's nonrenswa '
the Association and thz board had made no contemporaneous bargain affecting
the Sovard’'s authority to ra=new, or nonrenew, any teacher's contract, tnat
in thie course of the contracting parties' 1572-72 negotiations, cetween
July 1, 1972 and May 39, 1373, the hiatus period betwean viable contracts,
tirey oiu 1.0t agree upon a specific preservation of any, then pending, tmacaszr
couplaints over matters of tenure or working conditions, which wight otiesr-
wisa later e treated as viable grievances under the 1972-74 collective
bargaining agreement.

1l. Tnat the 1972-74 collective nargaining agresnent execut=a on
<iay 31, contained a general effective-date provision in article XVIII, 7wera
of agrezment; that said collective agrsement also contained a specific
tine-frame, naely, tie waols of thc 1872-73 school yv2ar for tue inplamon-
taticn of a salary schecul: contained in Article XIV and aAppencix L, tuaat
tae arnexed salary sciaedule. appencix iy, sets forth tie gracation of Luproviu
salary lavels for teachers, wased upon s=rvice and cradit attainment, tTo pe
effective for the whole sciaool year 1Y72-73, as well as 1973-74; that saic
1572-73 scaool yrar cormenced on Or near September 1, 1972; that the soard
in fact vaid said salary iuprovements for teachars retroactively to July 1,
1972, waat said salary provision, with appendix, is the only contractual
tari containea in ths 1372-74 agreznent, other than the general refar=nce
in nrticle XVIII, which sp=cifically provides for an effective uate ror a
venefit, or condition, as of the beginning of the 1972-73 school y=ar.
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12. That the 1972-74 collective bargaining agreement contained
several provisions governing benefits and working conditions for teachers,
wnich were couched in language indicating immediate or future implementa-
tion of such terms from date of execution; that among such provisions were:
Appendix D and Article XV, relating to a school calendar for the 1973-74
school year; teacher-preparation time, Article VII-E; duty-free lunch
hour, K; Board evaluation of teachers contained in Article XII; and dis-
cipline procedure contained in Article XIII-A and B; that said clauses
reflect the application of non-economic, contractually imposed, standards
prospectively from May 31, 1973.

Based on the above and foregoing Findings of Fact, the Examiner
makes and enters the following

CONCLUSIONS OF LAW

1. That the contractual provisions relied upon by the Complainant
Welsh, namely, the general retroactivity clause, setting forth July 1,
1972 in Article XVIII and the nonrenewal standards contained in Article
XIII-E, as the basis for overturning the Board's nonrenewal of his con-
tract on March 13, 1973, must be considered in the light of surrounding
circumstances including other contractual provisions in order to deter-
mine whether the contracting parties intended to apply the contractually-
imposed standards governing nonrenewal, retroactively, to the Board's
nonrenewal of any teacher prior to May 31, 1973.

2. That when Article XVIII and Article XIII-E, are considered in
light of other provisions within the "four corners of the 1972-74 collec-
tive bargaining agreement," namely, the clauses relating to calendar,
preparation time, evaluation of teachers, discipline, and duty-free lunch,
it becomes apparent that the contracting parties intended by such usage
to apply their contractual language governing nonrenewals of teachers,
Article XIII-E, only prospectively from May 31, 1973.

3. That as of March 13, 1973, there existed no viable contractual
standard, such as that contained in Article XIII-E, of the 1972-74 agree-
ment, which could have applied to the Respondent Board's act of nonrenewal
of Complainant Welsh's individual-teacher contract; and that therefore,
Respondent Joint School District No. 15, Barneveld, did not violate the
terms of the 1972-74 collective bargaining agreement by its nonrenewal
of Steve Welsh's teacher contract on March 13, 1973 and, therefore, did
not commit, and is not committing, any prohibited practice within the
meaning of Section 111.70(3) (a)5 of the Municipal Employment Relations Act.

Upon the basis of the above and foregoing Findings of Fact and
Conclusions of Law, the Examiner makes the following

ORDER

IT IS ORDERED that the complaint of prohibited practices filed in
the instant proceeding be, and the same hereby is, dismissed.

Dated at Madison, Wisconsin, this Zi7y day of April, 1975.
WISCONSIN EMPLOYMENT RELATIONS COMMISSION

e S ;
e -~ - . ’, -
g (-/ r//“ by //’/ P /z

By A // "l <o
Robert M. McCormick, Examiner
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VOILT BCuO0L CICTRICT 0, 12, LIRJLVLLD, WISCOUSIV, II, Decision do. 120530-5

LELOTEIOUL. ACCOI PZUYIAC FIUDINGS OF FACT,
COWCLUSIONS OF .hi. AND ODEL

Lnge record reflects ¢ stirulated set of facts and a stipulated issue,
tiir latter cescribed w2low anc under Lnalysis and Conclusions.

PLELLOTILGES, TLOCLDURE & FUSITIOLS.

wue Coiiplainant filed a complaint with the Commission alleging, inter
alia:

e

3. That at all times material nereto Respondent . . . ana the
lassociation] were parties to a certain collective bargaining
agreement whose terms provided [in part] that:

's teacher snall not ce refused employhent . . . removed
. « . except for inefficiency, immorality or for willful
and persistent vioclation of rsasonaple regulations . . .
or for other gooa cause.'

4. Saiu agreement provided furtner in Article AVIII that its
effective date saall e 'July 1, 1972' and was to 'remain in
effect turough Jure >0, 1974°.

9. Luat on or about wiarch 13, 1973, Cornplainant received notice
from ~espondent that it hnad in fact voted . . . to nonrenew [ais]
teaching contract for the 1373-74 . . . school year.

10. . . . that said nonrenewal was in violation of the . . .
citsd provisions of sald agreement.”

luat Complainant Welsh further alleged that Ziespondent, by engaging
in sucn conauct, did violate Section 111.70(3) (a)5 of =ERA, anG reguesteu
inter alia, in his prayer for relief tuat Responéent ke ordereu to rein-

state Conplainant and offer him a teaching contract for the 1973-74 acadaiaic

school year.

1u2 hespondaent District, in answer, generally adwditted the exzcution
of a 197275 collective wargaining agreenent on rlay 31, 1973; adnitted
the existencz of the "tern of agreement" clause with a July 1, 1972 effec-
tive aate and admitted tuat said agreement contained certain standards
governing Board evaluation of teachers, corrective action anda nonrsnewal
ana disaissal of teachers. nowever, the board deniecC that any viabls
collective agreewent was "in force and effect* at the time of welsh's
nonrenewal and allegec as an affirmative defense, inter alia:

"That tne contract of . . . [Welsh] was not renewed for . . .
1573-74 as the result of procedures by the Board occurring

in . . . march of 1873 . . . all . . . in compliance with
Section 118.22 wWisconsin Statutes; . . . that the acreement

« « o between . . . [tlie Board] and the . . . Association was
negotiated, nade and entered into subsequent to .larch 15, 1973,
being May 31, 1973. That said agreement was by its terms
retroactive . . . affect{ing] salary but . . . would not inval-
icdate an action otherwise valid.r®

-7- No. 1253c8-A



of azaring, n2 partizs stipulated tnat tne Lxamiuer should
iy ing ©to tae tihresuold issue raisad oy the vLoard's

ense, naimely, wu2taer tue 1972-74 colloctlve pargaining

tea on nay 31, 1973, apglied to the coard's nonr=unewal of

1

wongslainant Welsia contenus that said agre2ment contains langyuaye in
rticle ~VIII waich is clear and unamviguous establisuing an effzactive
wate Jor all of its terms as of July i, 1972. Complainant argyues tuaat
Glh wgIeemant proviGaas, in specific terms in Articles XII anu «K:II, taat
soarce is to follcw certain standards when =valuatiang its teachers ana
i ais,.?nsinc correctivz action, ana tnat article AIII reguires tnat tae

woura only nonrenew a teacner for “good cause.”

complainant points out tuat the coantrolling contractual atanaara
yoverning nonranewal wakes no exception with respect to the soaru's non-
ren=wal of teachers' contracts on or near march 15, 1973, incluaing thnac
Of [ X] .«lb&l.

Or.piainant cites certain autnoritiss 2/ for th= proposition taat
wil@Xe an =aployer lmylﬁﬂents a salary increase retroactively oy force of
an acopteu elfective date in a labor agreement, as the soara aid anere wnen
it palw salary isproveaznt cack to uuly 1, 1972, tuat such a retroactivs
pA/WCLT manifests the plain mnan1n9 of tne languace in tne effective date
rrovision, nacely, that all yr0V1510ns are intended to wnoe retroactive.
bourlulnuut urges ti:iat tals 1is the tiirust of Article AVIII, whicn teriu
oullupa t..e voard to apply tue “good caus2’ standara in the nonranewal
frovision to nonrenewals gr@oatlng tne execution date of said agreernent.
Conplainant arcues that tiie boara uas Erebpntau no evidence of wistake,

frauc. or coorcion hzare Siailarly, there is no evidence tnat tuz t,aJ:t:J.
alloLTed any vritten ex cantlons to tne retrospective qullcatlon of 'Jooa
causc’, wiailca nlcnt o;harwlsc cefeat retroactive application of saiu stan-

4
aarw cc . =lsii's nonrenawal. <Complainant urges tihat L“ougu thie ouruen w.ay
cw .= ..istast=ful to the soarc, it is nonetnelesb pounu 1n accordanc2 wita
ics cl- arly ~xoressed, written cowmaitiiznt, to .ahe all of its coatractual
oulijciions <ffective as of July 1, 197z. 3/

-2 Complainant furtasr argues that aArticle LVIII contains o élpgper
clads - w.dca ceriis precluae the dxaciner frow going outsias of tiae cl=ar
&N Andewslgacus languagﬁ as to =ffective cate.

[

...: Loara contends tiiat the tiaresnold issue for determination .ier=aly
involv:s a .roblem of contractual lnterprptatlon, whicn requires tnat tae
LXa8ulacr apply the controlling rules of contract interprztation just as
wodld eroitrators or tne courts. It urges tiat tne language Of articile
AVIII 13 not to ke 2xaminsd in a vacuum as suggestec vy Cowplainant. The
rguss caat the intent of che partiss, reflectad oy thelr uasaygse 1in
Lo, of sgrezaent and ovismissal clauses, aust oe aiscernec frow tiae
recaising usage witain tue "four corners of the agreesiient”, consia2red in

il Lic.t ol surroundiang circuastance.

tr
(
S
K
e
.

L LOLEG urges tnat as of Feuruaary=-i.arca, 1973, taore was no contrac-
t.al liwi.ation in existence whicn coula p2 saia to restrict tus osoara's
tatuturily regulatea aiscretion to nonrenew any teacner. It preciszly
fcllowsa tae nonrensewal procedures of Section 116.22. lue contractaal
~artizs suksequently executsed an agre=meont 2-1/2 rontas after said nonra-

oo

wa L.

i/ <Citiny, - arbitral autnoriti=s: Iuternational :.etal frouucts, 35 Lus ol
(1255 - usayes); sirndngaaw blag Co., 31 La 320 (L558).

3/ <ililng.  sostwick v. ..aatual Life Insarancs Co., 116 Jis. 332 (lsuz),

Live V. 2iEES, 40 wiiS. 2 35 (IZ7C)Y. :@nz iruc.uins, Inc. V. .arris

Zfbt1efé—to., 23 v1S. «u 234 (l263) -=Eo= Tatter case, tTaz Court gave
FIIect L6 Thne ‘plain weaning’ of tae contract language.
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velsii wuic not file a grievance until the following Cctober, in con-
trast to thn fact taat the Association, proximate to wmay 31, dia not file
a yrizvanca challenging any teacher nonrenewal madz in the previous marca.
12 poara contendas tiuat the gensral rctroact1V1ty clause containea in tias
yrov151on relating to Yerm of Agremiient, was intended to apply only to
econondc wensfits. It notes tnat tne salar§ schedule and appanaix nakes
specific provision for the application of salary increments for the couplatsa
1Y72-72 sciool y=ar, i.a., effective July 1, 1972. vhe board in fact paid
salary increxents retroactively to July 1. EAvidence of surrounaing circum-
stances relating to its cisuretion, to nonrenew by any given iarcu 1litih,
mahes clear that it engaged in a legal act on March 13, when it nonrenewea
welsh in accordance with the statutory proscription of Section 11§.22.

ine sSoard further requests that the ixaniner take judicial notice of
otuer "sarrounding circumstances" gleanad from the apparent common ex xperienca
of sciwol board-teacher negotiations, where the economic package is generally
maue retroactive by just such a term of agresment provision, but wisre tae
contracting parties otherwise apply, prospectively from the execution date
of an agreement, certain economlc benefits 1mposs1ole of retrospective appli-
cation. SsSucn an example would be an improvea insurance package. Siamilarly,
uoneconomic itewms relating to standards of conduct controlling Loard action
ana waicl relate to teacher working conditions, such as supervisory evalua-
tion visits of teachers per school year, are impleanented prospectively.

ne poara urges that it becomes apparent, that as of may 51, tae
contracting parties dia not "intend to provide for the retroactive appli-
cation of this contract in a manner so that an otherwise valid nonrenewal
of the Complainant . . ., fully accomplished on March 13, . . . would be
invalidated by the negotiated contract . . . [of] say 31." 171he espondent
requests that the complalnt filed herein be dismissed.

ULTIWATD FACIS AWL CONCLUSIOHNS.

Tie Conplainant ancé soard stipulated that the Exawiner aefer making
a record with regard to the allegations in the complaint covering the
clainea soard's violation of the "good cause® standard of Article XIII of
the agreement, and further agreed that the threshold issue for determination
could we described as follows:

“Did the contracting parties, wien executing the agreement on
may 31, 1873, intend, by their adoption of an 'effective-date'’
provision, article AVIII {July 1, 1972], to apply the collective
vargaining agreement and the 'good cause' standard of Article
AIII retroactively to thne wsoard's action of march 13, 1973,
namely, to the nonrenzwal of welsh's individual teaching con-
tract?"”

Tne Lxaminer concludes that the board, in argum=nt set fortin in its
briaf, has correctly stated the axiom of contract interpretation governing
courts and arbitrators interpreting labor agreements, which is favored oy
Wisconsin law. Whether the forum be that of a court in a Section 301 forum
in the private sector, an arbitrator, or an examiner under Section 111.U07
(in both the private or public sectors), where the interpretation of a
labor agreemnent is necessary to determine whether there nas veen a contract
violation, tn2 arbitrator or examiner must discern the parties' intent in
tireir contractual usage in light of the "surrounding circumstances.” Sone
of tne extrinsics which constitute elements of surrounding circunistances
to Le exanined when interpreting labor agreements, are bargaining-table
ccnauct ana past practicz under the contract, which the U. S. Supremns
Court alluded to when it stated:

~9- lio. 125386-4a



”

. . . ad tae practice of the incdustry and tue shop is equally
a part of tne collective pargaining agre=ment although not
SLpr2sse6 in it .. L7 4/

“.e oxaniner concluces tuat said axiom nas long been favoreda in wis-—
cousin anu tiuat arbitrators ana courts nave also searched for tie intent
ol tu2 parties (as a part of such surrounding circumstances) witain tie
four corners of the agreeient, oy examining their usage in related con-
tracctual terus. 5/

Juerefor?, tue wxaniner rejects tie contzantion of the Conmplainant tnat
ta- .anguace of articlz AVIII, celating to effective uates (arguacly to
control all tine terms of the agreement), must be exculpated frow tas resain-
iny lancuage of the contract and in effect, from tae surrounding circua.-
scanc=s, anha Le given their conmon tiarust under tiz “rlain meaning’ axion
10 T.: same veln, the Lxaainer rejects Complainant's contention that resort
way 1ot w2 uad to sources outside of the plain language of Article LVIII,
~zcauss ol twue presence of the so-callec "zipper clausa". 6/

Ln2 uncersigned shall discern tie partiss' intent in licht of the
surrounailg circumstances, including tiae fact of tiae niatus perioa we-
¢w22n viaonla agreements, tiie statutory procedurss yoverning nonrzanewals
ane t.e reoraining contract usage of the parties in their collective par-
walnliy agr2<nent executec on .ay 31, 1973. iesort to such sources for
uiscovery of the intent of the parties is iu narmony witin tine "Arcnibala"
proposition, " that a written instrument must be read with the eyes of
Liiose to whon it is addressed.® 1/

1t Jrtinate facts reveal that in tue wonths of rewruary aild ..arcii,
+373, tus parties were in the widst of kargaining for a 1972-74 acraenent,
Tiat Lielr .rauscessor agreement was to cover the 1i71-72 scnool yvear and
corntainza no foraal grisvancs procsdurz and 10 camis ctnerwise linaiting
c woarc's statutory authority to unonrznaw a teachsr. 3ection 115.22
Oolignd Luz woarc:  to ¢ive a teacuer it planneu to nonrenew, & preliudinary
wotico in reecruary of its intent in that regard, racuirea it to grant tus
toacar e conierence, and ifinally .rescribes formal soard action to aon-
r2nsw oy .arcn lita of a school year. 7The recorc uiscloses that tasz
wvoara conmgliad with all of said statutory requiremenis and nonrenewsd
nlse’s incividual teacling contract for the 1973-74 school year on
.arci: L2,

~eltues Welsh nor tns Association Iilec aany caallzange to tiz woaru's
aCtion .roxizate to the nonreonaowal. osetwesn tas dates of ..arca 13 anda
~ay 21, t.e latter ceing tiae date of enacuticn of the new couwprensnsive
4aastzr ayreacent, tuere existad no grisvance procedure. Similarly, during
suca: wiatus period, which period coincices witn the cate of welsu's non-—
renswal, there existed no contractual limitation ugon the soard's wiscretion

+/ Steel woriers v. warrier & Gulf wmavigation Company, 363 U.S. 374,
B 46 Lo «4le, 2419 (1%00).

1

-/ Cutler .armmer Inc. v. Inaustrial Commission, 13 wis. 2d 618, 625
(1y56), .clormick on Lvidence, S=ction 219 (1965 =d.).

v/ .a;vills Joint Sciiool wist. Lo. 3, (WeRC - 11186-~, ), 10/74.

7/ Lo, w2flzctions Upon Lawoor Arbitration, 72 iiarv. wuL..«. 14352, 1215
(1.29).
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to nouwrencw. Tre record furtner uiscloses no interim agreement wilicn can

L2 sala to yreserve any tnen eqisting challenges, or potential grievancas

O twacaers, wic wmay nave oeen nonrenewad, dismisssd or suspended in the
course oi tuLe 1972-73 schocl year prior to the execution date of the 1$72-74
agremientc.,

arbiitrators are also reluctant to give retrospective effect to contrac-
tual stancarcs to apply to employer conauct, whicn occurred prior to tae
contractually imposec limitations, unless there exists a clearly expressed
intent to nake the non-eccaoumic aspect of a -contract, i.e., governing work-
ing conditions and grievances, retroactive. s/

Lue conduct of tue contracting parties from July 1972 to hay 31, 1973,
reveals that no limiting standards, governing the Board's right to nonrenew
a teacner's contract, was ever then imposed. The agreement adopted and
executed on .ay 31, provides specifically for a general effective date of
July 1, 1272, and further provides in the wage provision and appendix: for
retroactive wage increwrents back to July 1, 1972. tiowever, in spite of
the prasence of the July 1 effective Gate in the agreement, the parties
neaGe provision for stancards to govern administratien and Board conuuct
witi respect to teacher preparation time, duty-free lunch periods, teacher
evaluation, uiscipline of teachers and school calendar. In all of these
instances tue language of said controlling provisions suggest prospective
implenentation of the imposed contractual standards from siay 31 forward,
ana winica clauses read in material part as follows:

"HiTICLL VII WCRKIWG CONDITIOWS

. Presparation

all teacners shall averaye at lesast one preparation period
per ca;y.

8/ For situations where a union maae claim for fringe benefit improveaents

- to be made retroactive by force of the general effective cate of tine
contract, and where the applicable contracts, either expressly or by
implication, separately treated wage improvements as being retroactive,
arbLitrators seldom give retroactive effect to vacation or holiday pay
improvenents simply on the expressed effective date of a contract,
wuere the parties nave not specifically made the holiday or vacation
provision retroactive.

See. R. u. Werner Co. Inc. & machinist Lodge #2032, 55 LA 303 (1970 -
Kates), and the citations of arbitral authority therein at 55 Li. 305,
xeactive kietals Inc., CCh-65-2 Arb. par. #8510 (1965 - Waldron);
Punlisners Ass'n. of New York City, 33 LA 681 (1859 - P. Seitz);
Sinilarly - major wmedical premiums neld not retroactive for an eigint-
montli period prior to execution date - Great A & P Tea CO. & ASSOC.
food wistributors of wew kngland, Local 156, 51 L 1058 (1968 - .ioran);

To the Contrary - Se2. International Metal Products Co., 33 LL 60
(1959 - ilayes) = nedical plan neld to be retroactive on basis of the
general effective date clause alone, with no other evidence that con-
tract contained specific retroactivity for wages; arbitrator gave o
welght to employer's parol as tc a contemporaneous oral accorc, (the
wrater would distinguish - for the underlined factor).
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e Luty-free LUnRCi aour

-1l ceacacrs shall be given a duty-free lunch period at l=ast
wilrty continuous minutes.

¢4 02Cuu oI TIACLUZZR LVALUATICH

1. Pariocic classroom visitation. with sucn wonitoring
or obsarvations to be conductcd openly . . . 'Periodic!
saall pe interpreted to mean no l2ss than three (3)
. . . Observations prior to 1 karca of each year.

ASTICLL LKIII  DISCIPLIWE PROCEDURL

#. In r2cognition of the concept of progressiva corrective
action, the Board shall notify a teacher of any alledged {sic]
uzlinguancizs, indicat2 cerrection expected, and indicate a
reascnavle pzriod for correction. 3Such notification shall we
reportaa promptly to tae offendaing toaclier.

c1wdlCle LV CALESLAR

near as n2gotiat~c for tiz torm of tais .gree-

Tuo sch.eel cale
02 as s3It orth in Lpzendix C.

=nt saell

Lo 2ouls © ~ sets forth a school calanuar for 1J73-74, only.j*"

1.2 cl=ar inport of the aforementioned provision calls for soara per-
LOr.anc? uncer tne standarés and limitations lmposad, prospectively from
say Jlst. Tae school year 1972-73 nad wut a Few days remaining in its terw
“4i2n tae master contract for 1972-74 was executzcd. fLuerefore, the bxaminer,
UoChi exawining the Term of Agreement provision, article AVIII anc tae non-
rz2nctal language of articls LIII, in light of the surrounuing circuristancsas,
concluwes wiat such languece is ambigudus as to possinla retrosgective
i.clicaction of tas Ygoou cause" staluard to a nonrenewal perfectea Ly tis
~CGare oy carcue 13, 1973, Lae iucent of tiae contracting parties in cuat
frgira is .aale clear by tie iiport of several otiier nonecononiic sYovisions,
St Lortu sugira, and by tie context in wihich tiie 1972-74 negotiations were
cast, aancly, taat the loard aad only to comply witin the statutory proce-

r:s in 113.xz, when it u=zcided to nonrsnew a teacher's contract orior to
e 28, 1975. Thnerelore, tie Zkaniner concludes that the partiss i.tzndza
<. Tuwlr acoption of Articile AVIII to maxe only certain sconomic itens
Tecroactive to July 1, 1972; ana it is fartuer concluded that ths parties
«is not inteaw to apply th: aonrenewal-¢ood-cause stancard of srticl= aIIl
<0 Gz ootasrwis=s l2gal act of the soard in noarsnewing Steve ivielsh's
-zaca2r contract on warch 13, 1973, pursuant to wis. stats, Section 116.22.

LOr tue ebove recited Findings of Fact a.d Conclusions of Law, anu
bisCussion supporting saae, tue complaint £il:G herzia nas bLeen uisuissed.

2
vat2a at .adison, iiisconsin, thiséQgZ{Aay of ~pril, 1975.

WISCOUSTIL wiPLOY. LUT ZELAWIONS COiZiISS3ION
—_5 A
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Robart :i. cCormick, oxaminer
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