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Appearances
aul & Tescn, Attorneys at naw, Yy nr. Jose eph k. Tesch and tir. Joel
Losunthal Chairman of tune L:xeccutive Committee of tne
hssociation of Assistant Listrict iAttorneys, appearing on
behalf of the Petitioner.
tir. Robert G. Polasek and iir. Patrick J. Foster, Assistant Corporation

Counscl, dilwaukee County, ‘appearing on pehalf of the vmployer.

DIFRECTION OF LLLCTION

Association of Assistant vistrict Attorneys having petitioned the
liisconsin finploynent Relations Commission, pursuant to Section 111.70
of the Wisconsin Statutes, to conduct an election among certain enployes
of the County of Milwaukee; and hearing on such petition having peen
concucted on July 25, 1973 at mhilwaukee, Wisconsin, Zel S. rice II,
Conmissioner, being present; and the Counission having consiaered the
evidence and aryuments of the parties, and being satisfied that a
gquestion has arisen concerning representation for certain employes of
the County of rilwaukee;

NOW, THERUFORL, it is

VIILCTED
tnat an election by secret ballot be conducted under the direction
of tie Visconsin Lmployment ielations Commission within sixty (60) aays
Erom tne date of this Direction in the collective bhargaining unit con-
sisting of all regular full-time Attorneys employed by hiilwaukee County,
wut excluding supervisory, managerial and confidential personnel, wiho
were employed on March 22, 1974, except such employes as may prior to
the election qguit their employment or be discharged for cause, to determine
whether a majority of such employes desire to be representea by the
Asscciation of Assistant District Attorneys for purposes of collective
bargaining.
Given under our hands and seal at tne
City of #Madison, Wisconsin this 22nd
day of larch, 1974.
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PITLe ADRL COLNTY, LIV, becision nNo. 12571

rad (ORANDUM ACCOMPANYInG LIIGCTION OF ELECTION

Petitioner, the association of assistant bistrict Attorneys,
requests the Comnmission to conduct an election in a unit waescriked as
"6l1l Milwaukee County Assistant District Attorneys and excludaes only
thie District Attorney and the two veputy bistrict Attorneys."” “le
unit, as describea, would not only exclude those specifically namea in
the Association's description of the unit, but it would also exclude all
other attorneys employed by lMilwaukee County, occupying the following
classifications:

Classification Number of Positions

Assistant Corporation Counscl 1
assistant Corporation Counsel II
rnssistant Corporation Counscel IIX
nssistant Corporation Counsel IV
veputy Corgoration Counsel
Corporation Counsel

Deputy Reylster in Probate
Probate Conmissioner

itegister in Probate

Assistant Family Court Commissioner
Leputy Fairily Court Commissioner
Fawily Court Comwissioner

Legal Counsel (Public Welfare)
Court Intake Commissioner

W BN WS

FFilwaukee County, in a letter dated June 5, 1973 and the .\ssociation,
in a letter dated april 24, 1973, received by the Commission prior to
the hearing, presented their positions on matters of “law and fact" on
the issues in this casa. At the hearing on July 25, these letters of
position were made part of the record.

POSIIION OF_WLE_ 1l LOYLR:
“he County argucs that none of thie attorneys in tine cuploy of the
County are “municipal cuployes" as ucfined in the municipal bmployuwent
kelations Act and, in the alternative, that if the Coumission finds that
altornuys are covered by tihe act, the unit appropriate is the one
deseribed by tie Association in its petition for an election respecting
the alternative positions. ‘Whe County would exclude all attorneys other
than tiie assistant vistrict Attorneys from the unit on primarily two
grounds, First, that these attorneys function in guasi-judicial capacities,
anu, therefore, like judges, it would be inappropriate to include them in
a collective bargaining unit; and secondly, that a number of the positiouns
listea above are supervisory in nature and, therefore, excluded under
the lunicipal Ewmployment Relations aAct. 1/

‘Iie Corporation Counsel's office has 13 attorneys. 'Yne County claims
tnat the Corporation Counsel and his three deputies are supervisors and,
therefore, should be excluded fron tihe unit; that onc Assistant Corporation
Counsel IV and one Assistant Corporation Counsel II are engaged in lavor
relations matters and should, therefore, we excluded from the unit.

1/ rltuough the parties denoted a nunber of positions as supervisory

- anc. conficential in naturc, no evidence was presenced av Lie
Licaring concerning saia status. Yhe Coumission does not consider
itself bound to said stipulations and if a cuestion concerning
supervisory personnel should arise, the Commission will aecide
that question on the basis of challenged ballots.
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hhe County notes tinat in becision No. 7135 (5/65) the Commission excludeu
the non-professional employes employed in the Corporation Counsel's
office {ron an overall unit of County employes on the basis of their
confidential status. An anomalous situation would be created according
to the County, if the Assistant Corporation Counsel were included with
the assistant District Attorneys and afforded rights under the act wierc
the non-professional employes in the office of Corporation Counsel
historically have been denied those rights. 2/

The County would have the Register in Probate, his aeputy, the
Family Court Comumissioner, his deputy, all excluded due to their
supervisory status. 3/

The County contends that the Probate Court Commissioner, the Assistant
Family Court Commissioner, Legal Counsel (Public Welfare) and the Court
Intake Corunissioner are all quasi-judicial officers. The attorneys in
these positions act either as hearing officers or make legal
determinations and rulings within very severe limits with the same
authorlty as tihie judge. An example of an attorney with such authority
is the Probate Court Commissioner. At times, the Assistant bistrict
Attorney and the Assistant Corporation Counsel must appear before one or
more of the above Commissioners, and the Lmployer argues that the
onjectivity or the appearance of objectivity which an Assistant
Lomm1o31oner must posscss could be seriously impaired by the fact that
the "judgye" and an attorney appearing before him both belonyg to the
sane labox organization.

POSINLON_ OF Yl ASSISTANT DISTRICT ATYORNLY'S ASSOCIATION:

rhe ihssociation maintains that attorneys are "municipal employes"
within the meaning of the inicipal Lmployment Lclations ict.

The iAssociation supports its position that the 29 attorneys employeu
Ly the County outside of the Office of the Listrict Attorney should be
excluded from the unit on the following grounds. First, the District
Attorney's offices are in a separate hbuilding. Secondly, the duties
of the Assistant District Attorneys are primarily focused in the
area of criminal law and they are nainly engaged in trial work. The
Corporation Counsel and his assistants, on the other handa, function in
all other areas of the law to the exclusion of thc area of the criminal
law. Very little of the Corporation Counsel's time is spent in trial work.
there is no interchange betwecen the attorneys in the District Attorncy's
office and those attorneys employeu by the other offices of the County.

''h¢ Association places great stress on the ethical considerations
whicn militate against inclusion of attorneys ewmployed in otner offices
of the County with the Assistant vistrict Attorneys. The association
argues tinat the District aAttorney has the same vroad discretionary powers
and independence possesseu by a judge. In fact, the Office of the District
Attorney, by case law, has peen trcateu as a quasi-judicial office in
wiiich the bDistrict attorney possesses inuependent authority to
prosecute or not to prosecute. In order to maintain its independence
and impartiality, the Association contends it is imperative that the
Assistant District Attorneys be isolated in their own unit. Tie
Association cites Standard 1.2(a) of the American sar Association on

2/ It is noted, however, that the cited determination was upon uncontested

- contentions. The Cormission would review that detcrmination upon
appropriate petition being filed, and is not compellec to reconcile
its instant findincgs therewitn.

3/ Sec Footnote number 1.
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standaras For Criminal Justice which reads: "I prosecuter should avoid
tue appearance or reality of a conflict of interest with respect to his
official dutics.” The appearance of this conflict of interest, its
scope and its depth, is sought to be aemonstrated by the examples of
sucih conflict contained in the Association's prehearing bricf dated
April 24, 1973. Onc example cited provides as follows: ‘'ne Corporation
counscl may have proviued public officials with advice in a situation
where tie vistrict Attorney would then be in a position to investigate
Lhosce officers who may or may have not acted upon the advice of the
Corporation Counsel in areas such as bribery, special privileges for
public utilities (946.11 Wis. Stats.) misconduct in public office,
(946.11) private interest in public contact, (946.13), prohibited
violations of thic corrupt practices act (Chapter 12 of the Wisconsin
statutes) cte.

vibley, at scction 111.70(4) (d) 2a, mandates that the Commission in
deterwining the appropriate bargaining unit shall avoid fragmentation
vut in waking such determination, the Commission may, if it wishes, provide
the cmployes employed in a separate department or division the opportunity
to determine whether they desire to be established as a separate collective
bargaining unit. It is the Association's position that its argument
concerning pnysical location, the duties of the Assistant District
nttorney, the ethical consideration and the potential conflict of interest
inherent in an inclusive unit of all the attorneys employea by the

. Lounty, and tihe fact that the Assistant District Attorneys are not

classified dn thie County Civil Service System, whercas, the other attorncys
cuploycd by the County arc a part of a statutory County Civil Serxvice
system 4/ point to the impracticality of including the Assistant District
sttorneys with other attorneys cmploycu by the County.

¥inally, the nssociation waintaing tnat is is the uesirc of

Lic assistant bistrict Attorneys to be in a unit by themselves, and tnis
uesire siiould be given great weight in applying Section 111.70(4) (d) 2a

of the W/isconsin Statutes.

The County's assertion that no attorneys employed by it are employes
vithin the weaning of the imunicipal puployment Relations ict is not
supported wy any argument submittec to the Cormission. The Comniission
l.as aeternined tiat attorneys are "municipal ewployes® within the
meauing of the Jiunicipal gwployment kelations Act. City of irilwaukee
veeision wo. 12035-n (2/74).

APPROPLIATE UWIT:

i'ne Cormission has determined that a county-wide unit of attorneys
1s aa gppropriate collective bargaining unit, Danc County uvecision ho.
11462 (12/72).

The Courmission is of the opinion that any unit which attempts to
aivide the unit of all attorneys employed by the ilunicipal cmployer would
cause unnecessary fragmentation. In the Dane County case, supra, tne
Assistant bistrict aAttorneys and tiie Assistant Family Court Cowiissioners
arc includea in the same unit. In fact, ia the State bmploywent Labor
Lelations act at Section 111.81(3), tae bLegislature establisncd
appropriate collective bargaining units and inclucdea in that list of
citpwloyes of tihie State engaged in thie legal profession. ‘fhe Comuission
noted in ‘its City of piilwaukece decision, Decision No. 12035-a, that the

4/ : 03.03 uis. Stats.
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attorneys awployed by the State in uiversce offices and positions suci as
thic Assistant Attorney General in the Office of the Attorney General,

the hearing officers of the Unewployment and workmen's Compensation
vivisions of the bepartwment of Industry, Labor and uuan Relations, the
attorncys crnployed by the Department of Revenue and the Department of
iatural Resources are all included in one unit under the State ict.

The independence and the quasi~judicial nature of the duties performed Yy
these State employes did not prevent the State Legislature from
specifically listing and including in one unit all persons engaged in

a profession whose professional function, skill and talent manifests
itself in such a diverse manner in state employment. The attorneys
employed by ililwaukee County in the positions listed above are no more
independent nor subject to the etnical strictures of the Bar than

the attorneys employed by the State of Wisconsin.

Onc argument of the Association of Assistant District Attorneys is
noslt cowpelling. Under 63.03 of the Wisconsin Statutes, the Assistant
Listrict Attorncys of Ililwaukee County are not included nor are they
protcctea by the liilwaukee County Civil Service System, whereas,
tiie other attorneys employed by Milwaukee County are classified
anu protected by Milwaukee County Civil Service System. 5/ Although
the Conmission recognizes that coverage by the Civil Service bystem may
seriously affect job sccurity and tenure of an employe, there is no
evidence in the record which would substantiate a finding that
inclusion in or exclusion from the Civil Service System has significantly
affected wages, or fringe benefits of the attorneys in such a way as
to justify severance of the attorneys into two units.

There is a community of interest awong all attorneys employed by the
County, therefore, the Commission has determined that the appropriate unit
is an inclusive county-wide unit as described in the Direction.

The Commission has dirccted that an election be conducted within
sixty (G60) days from the date of the Direction, unless the issociation
notifies the Commission by April 5, 1974 that it does not wish to appear
on the ballot in an election, in which case, the Commission will diswiss
the petition.

Lated at lMadison, Wisconsin this 22nd day of .larch, 1974.

WISCOWSIN LMPLOYHENT RLELATIONS COrMISSION
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PRV

lioward $. DBellman, Corunlssioner

5/ Deputy District Attorneys serve at the pleasure of the Listrict

attorney pursuant to Section 59.46 of the Statute. “ne Corpcration
Counsel and Assistant Corporation Counsel of ililwaukee County are
part of the classified service under Section 59.455 of the Wisconsin
Statutes. The Family Court Commissioner and the Assistant Family
Court Commissioner are part of a classifiea service of tne County
under 247.13 of the Statutes. The Register and Deputy Register

in Probate are also a part of the Civil Service System under

Section 253.31 of the Statutes.
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