
In the liatter OF the Petition of 

hSSOCIi:TIOii OF t~SSISTANT DISTRICT 
~~'i'TO~l?u\ilr;YS 

Involving Certain Employes of 

Case LIV 
140. 16456 i.IE-875 
Decision No. 12571 

~p~?Carance:; : - - ____-.- -_- I 

I‘iul h 'ksca, Attorneys at Law, ;~y i:Z. Jos- L. Tesch and iir. Joel 
l;oscnthal, .- 
-- ---y--T Cllairman of tile lk:~~utive Codiittee of the-- 
Association of Assistant District Attorneys, appearing on 
behalf of the Petitioner. 

Ar . liobert G. Polasek and Mr. Patrick J. F'oster -- --_- - --_---_ Assistant Corporation 
Counsc?l, Ailwaukee County;---- appearZngXiX&alf of the timployer. 

0IF!!CTION OF LLIXTION ---___ 

Association of Assistant tiistrict Attorneys having petitioned the 
\:iisconsin 1.3ap10ydent Relations Commission, pursuant to Section 111.70 
of the '51isconsin Statutes, to conduct an election among certain employes 
of the County of IvAlwaukee; and hearing on such petition ilaving been 
conducted on July 25, 1973 at blilwaukee, biisconsin, Zel S. Pice II, 
Commissioner, being present; and the Commission having consiuered the 
evidence and aryuments of the parties, and being satisfied that a 
question has arisen concerning reyresentation for certain Hi\plOyeS of 
the County of ,iiilwaukee; 

'I'ilat an election by secret ballot be conducted under the direction 
of tile \jisconsin Employment Relations Commission within sixty (60) uays 
from tne date of this Direction in the collective bargaining urlit con- 
sisting of all regular full-time Attorneys employed hy ililwaukee County, 
out excluding supervisory, managerial and confioential personnel, who 
were emL)loyed on Piarch 22, 1974, except such employes as may prior to 
the election quit their employment or be discharged for cause, to determine 
whether a majority of such employes desire to be represented by the 
Association of Assistant District Attorneys for purposes of collective 
bargaining. 

Given under our hands and seal at tne 
City of i+iadison, tiisconsin this 22nd 
day of Idlarch, 1974. 

- -.- __-___ - 

A 
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r~ti~i~u~cmilUh rCCOWPiii~~YI~di ~IitiC'.KtON 0P I::LIX'I'ION --. - .- -.---.----.- -.--- -------- .- 

l'ctitioncr the [Lssociation of msistant Uistrict Attormys, 
rc!qucs tc the CoLtmission to conduct an election in a unit clescribcci as 
hAll ililwauk~e County Assistant Ijist;rict Attorneys anti excludes only 
tile uistricl; Attorney and the two deputy bistrict Attorneys." 'ihe 
unit, as dcscribcd, tjould not only exclude those specifically nameu in 
the Association's description of the unit, but it would also exclude all 
other attorneys employed by Milwaukee County, occupying the following 
classifications: 

Classification -- .-- Number of Positions 

Assistant Uorporation Counsel I 4 
i\:;:;i.s(ant Corporation Counsel II 2 
r:ssisLJill: Corporation Counsel III 2 
x;sistant Cori>oratiOll COUllSel IV 1 
ijct~uty Corvoratiorl Counsel 3 
Cuxlmration Counsel 1 
l~L!i~L.lt;~f kzeqistcr in Probate 2 
l'roLat2 Com7issioncr 2 
i:ec~ister in Probate 1 
1;ssistant Family Court Conuuissioncr 4 
UelJUty Fal!i,ly court ~Om~~issioi~er 1 
E'mlily Court Coltmissioner 1 
Legal Counsel (Public Eelfare) 3 
court Intake Commissioner 2 

I;-iltlaulcee County, in a letter datccI June 5, 1973 arlci the .1ssociation, 
in a letter dated April 24, 1973, received by the Commission prior to 
the hearing, ;>resentcd their positions on matters of "law and fact" on 
t11c issues in this case. At the hearing on July 25, these letters of 
,,osition wre 1tmk3 L)art of the record. 

i'llc c'ouilty arguer, that none of tiic attorneys in tAe c111pl0y of the 
C'oun ty im(-: "mu-iicilml ~~dploycs " as clcfinec; in the I:lunicipal Kiq)loyWnt 
l<c1.ntiohs ‘let and, in the alternative, that if the Commission firlds that 
abtorncys are covered by the NZt, the uhit approi>riato is the one 
C~cSCxi.lJCd by tile f). ssociation in iLs petition for an election r~s;~ectiny 
kilt al L:eruiltivc positions. 'I'hc County would e;icludc all attorheys other 
t1 ldll tile ,;ssistant district Attorneys front the unit on prir::arily two 
yrouncis, first, that these attorneys function in quasi-judicial capacities, 
ami, therefore, like judges, it would he inappropriate to illclutie them in 
a collective bargaining unit; and secondly, that a number of the positiohs 
listccl above are supervisory in nature and, therefore, excluded under 
the I/unicipal J.Wployment Relations Act. &/ 

'I'he Corporation Counsel's office has 13 attorneys. The County claim 
tilat the Corporation Counsel and his three deputies are supervisors and, 
therefore, should be excluded froix the unit; that one Assistant Corporation 
Counsel IV FllKi one Assistant Corporation Counsel II are ongayed in labor 
relatiohs matters and should, therefore, tie excluded from the unit. 

_I/ /\lt;,oucjls the parties iienoteci a nur.ticr of positions as supervisory 
2nd cCJilf. i&cni.iai ii1 natiirc, no ti\7itici’Icti ‘d&s p.ccscrl kd a.2 .Liic 

lkcariny concerning saick stdtUs. '~'hc i'oimission i?ocs not consider 
itself bound to said stipulations and if a ciuestiorr concerning 
sl~ijcZXViSOry personnel ShOUld arise, the Comiission will decide 
that question on the ijasis of challenged ballots. 
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'I'lle County notes tiiat in Decision iJo. 7135 (S/65) the Commission excludes 
the non-professional employes employed in the Corporation Counsel's 
office F’rOrii an overall unit of County employes on the basis of their 
colil‘ic'icntial status. An anomalous situation would be created accordincj 
to t:llc! County, if the ilssistant Corporation Counsel were included wit11 
ti~c i‘\scistant i)istrict Attorneys and afforded rights under the l-ict wilcrc 
t11c non-profe=-c ,;ional ernployes in the office of Corporation Counsel 
ilistorically have been denied those rights. 2/ 

The County would have the Hegister in Probate, his tieputy, the 
Paamily court Comti:iissioncr, his deputy, all excluded due to their 
supervisory status. 3/ - 

The County contends that the Probate Court Commissioner, the Jssistant 
,E'amily Court Commissioner, Legal Counsel (Public \Jelfare) and the Court 
Intake Conrnissioner are all quasi-judicial officers. The attorneys in 
these positions act either as hearing officers or make legal 
cicterminations and rulings within very severe limits with the same 
authority as the judge. iiin example of an attorney with such authority 
is the Probate Court Colnmissioner. fit times, the Assistant district 
Attorney and the p,ssistant Corporation Counsel must appear before one or 
more of the above Commissioners, and the Unployer argues that the 
ohjcctivity or the appearance of objectivity which an Assistant 
Commissioner must yosscss could bc 
the ” judqr?” 

seriously impaired by the fact that 
and an attorney appearing before him both belong to the 

l.‘o:; I’I’~(JA~ ijl;’ ‘1’1;;: ASSIS;TAlJ'I' DISTRICT ATTOIWIX 'S ASSOCIATIOI~I: -.- -_.-.- - -.------ --.. ---.-----.- --_- 

'1'llC Issociatioll maintains that attorneys are "municipal employes" 
within tilt meaning of the i kulicipal hlploymnt b2lations iict . 

'khe ?issociation SUppOrtS its position that the 29 attorneys employeu 
Ly the county outside of the Office of the bistrict nttorcey should bc 
exclucieti from the unit on the following grounds. First, the District 
Attorney's offices are in a separate building. Secondly, the duties 
of the Assistant District Attorneys are primarily focused in the 
area of criminal law and they are mainly engaged in trial work. The 
Corporation Counsel and his assistants, on the other hand, function in 
all other areas of the law to the exclusion of the area of the criminal 
law. Very little of the Corporation Counsel's time is spent in trial work. 
There is 110 interchange between the attorneys in the District Attorney's 
office allci those attorneys employeti Ly the other offices of the County. 

'I'&: Association plaCCS great stress on the ethical considerations 
whicn militate against inclusion of attorneys employed in otiier offices 
of the County with the Assistant uistrict Attorneys. The kissociation 
ar(JUes tilat the District Attorney has the same broad discretionary powers 
and incic).Jcndencc possess& by a judge. In fact, the Office of the District 
AttOrliey, by case law, has been trca&ti as a quasi-jutiicial office in 
wllicii the uistrict Attorney possesses inGependent authority to 
prosecute or not to prosecute. In order to maintain its independence 
and impartiality, the Association contends it is imperative that the 
Assistant District Attorneys be isolatei; in their own unit. 'I'ilC 
Association cites Standard 1.2(a) of the American dar Association on 

----.-- .-- 

g/ It is noted, however, that the cited determination was upon uncontcstec( 
contentions. The ComAssion would review that determination upon 
al,i,ropriate pCtitioi1 i;cing filed, and is not co:cpelle(! to reconcile 
its instant findings ti~crcwitn. 

Y Set Pootnotc number 1. 
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2; t;hitiarcls for Criminal Justice which reads: "21 prosecuter should avoid 
tile aplxzarancc or reality of a conflict of interest with respect to his 
ofllicial ciutics." The appearance of this conflict of interest, its 
SCOLX anti its depth, is sought to be uemonstratcci by the examples of 
sucil conflict contained in the Association's prehearing brief tiatcd 
;'\l,ril 24, 1973. One example cited provides as follows: 'I'ne Corporation 
Couilscl may have proviuecl public officials with advice in a situation 
\Jilcrc titL7 Ljistrict Attorney would then be in a position to investigate 
tllosc officers who may or may have not acted upon the advice of the 
Corporation Counsel in areas such as bribery, special privileges for 
ijublic utilities (946.11 Wis. Stats.) 
(c)<b -11) 

misconduct in public office, 
LJr iva te irl teres t in LJublic contact I (946.13), prohibited 

; violations of the corrupt practices act (Chapter 12 of the Wisconsin 
SiAtUtCS) etc. 

L~ILlC\, at Section 111.70(4) (d)2a, mandates that the Commission in 
kkcrmininy the appropriate bargaining unit shall avoid fragmentation 
Lut in making such determination, the Commission may, if it wishes, provide ' 
the cmployes employed in a separate department or division the op.portunity 
to determine whether they desire to be established as a separate collective 
bargaining unit. It is the Association's position that its argument 
concerning physical location, the duties of the Assistant District 
fittorney, the? ethical consideration and the potential conflict of interest 
inllcrent in an inclusive unit of all the attorneys employca by the 
COllrlty, dnd the fact that the Assistant District Attorneys are not 
classilrieclin tl;c County Civil Service System, whereas, the other attorneys 
cllllJhycd ivy hC County arc a part of a statutory couilty civil service 

L;ystcnr li/ loiilt to tl~c impracticality of including the Assistant bistrict 
I‘lttorncys with other attorneys cmljloyw Uy tile County. 

Zinally , the f\ssociation ,Llaintains tllat is is the tiesirc of 

I:1 ii’lLYS ‘I” L, ; -- --_.----_ 

'I'hc County's assertion that no 
kiithin ,tile kieaning of tile Lunicipal 
supported Uy any argument submitteci . . 

attorneys employed by it are employes 
ikqloyment &.lations I'ict is Ilot 
to the Comkkssion. The C0:iuiiiSSi0r~ 

I.dS cicl;ermlnecI that attorneys are "municipal tiiiployes" within the 
illC?;l~iiIi!j of the iiunicipal &nployment i;elations Act. City of i:ilwaukee 
Lcision LEO. 12035-ii (2/74). 

-- 

be in a unit by themselves, and tnis 
in applying Section 111.70(4)(ci)2a 

---XL-..L ..--.- -i--,..c’. 1iPL’l’OP’~‘IA’l’i~ Ul 1: 1 .’ 

The Commission is of the opinion that any unit which attempts to 
uividc the unit of all attorneys employed by the Plunicipal Lmployer would 
cause unnecessary fragmentation. In the bane County case, supra, t;he 
:'issistant Uistrict Attorneys and tiie Assistant r"amlly Court Comaissioners 
arc included in tile same unit. In fact, ii1 the State iGi~ploymcnt Labor 
fd2latiOilS iict at Section 111.81(3), tile Legislature establisncG 
appropriate collective bargaining units and included in that list of 
ci!!l>loycs of tile State engaged in the legal profession. Tile Commission 
noted in 'its City of iG.lwaukze decision, decision tie. 12035-A, that the - 

I v : t 3 . 0.3 i.jis . stats. - 
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attor11cys e1I:ploycd by the State in tiiversc offices and positions SUCil as 
the Assistant Z'ittorney General in tile Office of tile nttorney General, 
the lks.ti:iiq officers 
LJivisions 

of the Unemployment anti bdorkmen's Compensation 
of the Uepartment 0E Industry, Labor anti lluman i:elations, the 

attorneys cnployed by the Department of &venue and the tiepartmcnt of 
ldatural l<esources are all included in one unit under the State iict. 
The hdependenC!e and the quasi-judicial nature of the duties performed by 
these State employes did not prevent the State Legislature from 
specifically listing and including in one unit all persons engaged in 
a profession whose professional function, skill and talent manifests 
itself in such a diverse manner in state employment. The attorneys 
employee by blilwaukee County in the positions listed above are no Itlore 
independent nor subject to the ethical strictures of the tiar than 
the attorneys employed by the State of Wisconsin. 

One argument of the &sociation of Assistant District iittorneys is 
most compelling . Under 63.03 of the Wisconsin Statutes, the Assistant 
District Attorneys of I*lilwaukee County are not included nor are they 
protect& by the llilwaukee County Civil Service System, whereas, 
the other attorneys employed by ?lilwaukee County are classified 
and protected by l~iilwaukee County Civil Service System. 5/ 
the Commission recognizes that coverage by the Civil Service 

Zilthough 
System may 

seriously affect job security and tenure of an employe, there is no 
evidence in the record which would substantiate a finding that 
inclusion in or exclusion from the Civil Service System has significantly 
affected wages, or fringe benefits of the attorneys in such a way as 
to justify severance of the attorneys into two units. 

There is a community of interest among all attorneys employed by the 
County, therefore, the Commission has determined that the appropriate unit 
is an inclusive county-wide unit as described in the Direction. 

The Commission has directed that an election be conciucteci within 
sixty (GO) days from the date of the Direction, unless the Association 
notifies the Commission by Zlpril 5, 1974 that it does not wish to appear 
on the ballot in an election, in which case, the Commission will dismiss 
the petition. 

Listed at Haciison, Wisconsin this 22nd day of L,larch, 1974. 

-.--.-I_--. - 

5/ Deputy ijistrict Attorneys serve at the pleasure of the Listrict 
I-lttorncy pursuant to Section 59.46 of the Statute. The Corporation 
Counsel and Zissistant Corporation Counsel of PJilwaukee County are 
part of the classified service under Section 59.455 of the Wisconsin 
Statutes. The Family Court Com!lissioner and t!lc Assistant Family 
Court Cozmissioner are part 02 a classifies service of the County 
under 247.13 of the Statutes. The Kegister and 3cputy Register 
in Probate are also a part of tile Civil Service System under 
Section 253.31 of the Statutes. 
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