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SIATL OF WISCONSIN

SLTOTL Gk wILCCONSIN “MPLOY::LUT RULATIONS COMMISSIOW

AODTLIRET UNITLD LDUCALORS, :
Complainant, :
3 Case III
vs. : Ho. 18106 1P-380
. Decision lo. 12864-A
JOINT SCuCCL DISTRICT inO. 5, CITY CUF :
CELT&R, LT AL., :
Respondent. :
Aooearg&pes:

L.r. James T. Guckenberg, Executive Director, appearing on oehalf
of the Cowplainant.

Coe, balrymple & meathman, £.C., Attorneys at waw, by ir. tdwarc
J. Coe, appearing on behalf of the Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

Northwest United rnducators naving filed a complaint witnh the
\wisconsin imployment Relations Commission alleging that Joint School
District iso. 5, City of Chetek, et al., nas comnitted prohibited
practices wituin the meaning of Section 111.70(3) (a)5 of the hunicipal
Luploynent Relations sct (MERA); and the Commission having appointed
George k. Fleisculi, a member of its staff, to act as Examiner and
make and issue lindings of Fact, Conclusions of Law and Orders
pursuant to Section 111.07(5) of the Wisconsin Statutes; and hearing
on said complaint having been held at Larron, Wisconsin on Septenber 5,
1974; and the Lxaniner having considered tlie evidence, arguuents and
briefs of the parties and being fully advised in the premises, makes
and files the followinc Findings of Fact, Conclusions of Law and Crder.

IINDINGS OF FACT

1. That Lortawest United Educators, hereinafter referred to as
the Comvlainant, is a labor organization within the meaning of Section
111.70(1) (j) of the :ERA and the voluntarily recognized representative
of all regular, full-time and regular, part-time certificated personnel
(50 percent or more) employed oy the Board of Ldéucation of Joint School
District wWo. 5, City of Cnetek, et al., as classroom teachers, for
purposes of collective bargaining on questions of wages, hours and
conditions of employment.

2. That Joint School District wo. 5, City of Chetek, et al.,
hereinafter referred to as the Respondent, is a public school district
organized under the laws of the State of Wisconsin and is a ilunicipal
Employer within the meaning of Section 111.70(1) (a) of the MER:.

3. That in years prior to the 1972-1973 school year, the Com-
plainant and its predecessor, the Chetek Lducation Association, hac
negotiated a salary scnedule and certain other conditions of employ-
ment with the Respondent, but had never entered into a written collective
bargaining agreement with the Respondent; that on October 11, 1974, tae
Complainant and Respondent entered into a written collective bargaining
agreement, for the first time, at the conclusion of the negotiations for
the 1972-1973 school year; that during the negotiations whicih preceded
that agreement, the parties agreed to the following recognition clause:
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"ARTICLL III, RECOGNITIOWN

A. The Board recognizes the Association as the exclusive
vargaining representatives on wages, hours, and con-
ditions of employment for all regular full-time and
regular part-time certificated personnel (50% or more)
employed by the board as classroom teachers.

W)

. The purpose of this article is to recognize the right
of the bargaining agent to represent erployes in the
Largaining unit in negotiations with the board as
provided in Sections 111.70-111.71, Visconsin Statutes.

cC. Unless otherwise indicated, classroom teachers in the
unit will be hereinafter referred to as 'teachers'.”

4, That at the time the Complainant and Respondent agreed to
the recognition clause in question, the parties specifically discussed
tne fact that the recognition clause did not include administrators,
non-certificated personnel or part-time certificated personnel working
less than 50 percent of the time; that the evidence is inconclusive as
to whether the parties discussed the question of whether the
expression "classroom teachers" excluded certificated personnel
employed in supportive roles such as guidance counselor, librarian,
and Audio-Visual Aids Coordinator.

5. That on or avout September 17, 1972, Robert Crase, Super-
intendent of the Respondent's District, had a discussion with Myron
Olson, a teacher holding a certification in social studies, recgarding
Clson's employment as an Audio-Visual Aids Coordinator for the 1972-
1973 school year; that on that occasion, Olson and Crase agreed that
Olson would be employed as an Audio-Visual Aids Coordinator on a
vart-time basis (65 percent of the time) "for one year only and not
subject to renewal consideration as it is a temporary position” under
a provisional certification from the Department of Public Instruction,
for a salary of $5,000; that at the time of this discussion, Clson
and Crase discussed a number of fringe benefits which were available
to all employes of the District regardless of their inclusion in or
exclusion from the bargaining unit represented by the Complainant hut
they did not discuss the District's practice with regard to making
contributions to the State Teachers' Retirement System (STRS) on
behalf of teaching personnel; that during the discussion, Crase
orobably consulted the salary schedule for the 1971-1972 school
year for guidance as to what salary offer he should make to Olson,
but that the salary agreed to was not based on the 1972-1973 salary
scnedule which had not yet been agreed to on that date; that, in fact,
the salary agreed to by Olson was different than 65 percent of the
salary figure found at the appropriate step and lane on the 1972-1973
salary schedule subsequently agreed to, if Olson's salary were governed
by that salary schedule.

6. That sometire after the Complainant and Respondent reached
agreement on the terms of the 1972-1973 collective bargaining
agreement and salary schedule, Olson became aware that the Respondent
had agreed to contribute $150 to the STRS on behalf of employes
covered by that agreement; that Olson asked Crase if the PRespondent
would be contributing $150 to the STRS on his kehalf and Crase advised
hiir that the contribution was only being made on behalf of employes
covered by the collective bargaining agreement and that he was not
covered by that agreement; that, thereafter, Olson had no further
discussions with Crase or any other agent of the Respondent on the
subject of contributions to STRS until the £fall of 1973.
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7. "i3ot on or about March 3, 1973, Olson had a discussion with
Crase witih recard to his cmploynent as an Audio-Visual Aids Coordinator
for the lespondent District during the 1973-1974 school year; tiat on
that occasion, Olson and Crase agreed that Qlson would be re-employcu
as an Audio-Visual Aids Coordinator on a part-time basis (65 percent
of the time) "on a one vear basis only"” for a salary of $5,500; that
subsequently, in the fall of 1973, the Complainant and Respondent
reached agreement on the terms of a collective bargaining agreement
covering the 1973-1974 school year; that the salary increase agreed
to by Olson and Crase ($500) was substantially more than 65 percent
of the salary increase that Olson would have received under the salary
schedule contained in said agreement, ané somewhat more than such
increase even if the increase in the Respondent's contribution to the
STRS were taken into account.

8. That shortly after Olson learned that the 1973-1974
collective bargaining agreement provided for a substantial increase
in the Respondent's contribution to the STRS on behalf of the employes
covered by its terms, Olson had a discussion with Steve Liker, an
officer of the Complainant organization and a mermber of its pargaining
team during the negotiations for the 1972-1973 and 1973-1974 collective
vargaining agreements, with regard to his eligibility for the kenefits
ecstablished by those agreements; that Liker advised Olson that, in
Liker's opinion, Olson was included within the recognition clause
set out above vwhich was identical in both agreements and was, therefore,
entitled to receive the benefits established therein; that after Liker
explained the procedure for filing a grievance to Olson, Olson filed
a grievance on October 3, 1973, alleging inter alia that he had been
improperly denied a retirement contribution on his behalf in the
amount of $150 during the 1972-1973 school year and that ne was being
improperly denied a 4.5 percent retirement contribution on his behalf
during the 1973-1974 school year; that the grievance procedure which
was then applicable read in relevant part as follows:

“ARTICLE XVIII, GRIEVANCE PROCEDURE

. The purpose of this procedure is to provide an orderly
method for resolving grievances. A determined effort
shall be made to settle any such differences at the
lowest possible level in the grievance procedure.
Meetings or discussions involving grievances or these
procedures shall not interfere with teaching duties

or classroom instruction.

L. Definition - For the purpose of this Agreement, a grievance
is defined as a difference of opinion regarding the inter-
pretation or application of wages, hours, and conditions

of employment only as specified by this Agreement.

c. Grievances shall be processed in accordance with the
following vrocedure:

Step I

1. An aogrieved teacher shall promptly attempt to
resolve the grievance informally Letween the teacher
and his or her principal. The aggrieved teacher at
his or her own option may be accompanied by one other
member of the lIUE when presenting the crievance.
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If the grievance is not resolved informally, it s.aall ke
reduced to writing by the grievant who shall sumit it

to the principal. If a teacher does not swnit ais
grievance to the principal in writing in accordance

with Step I within fifteen school days after the facts
upon which the grievance is based first occur or first
vecome known to the teacher, the grievance will be deered
waived.

“he principal will reply in writing to the aggrieved
teacher within five school days after receipt of tne
written grievance.

Step II

l.

Step
l -

If the grievance is not settled in Step I and tae
teacher wishes to appeal the grievance to Step I1I,

the teaciner may file the grievance in writing to tne
superintendent of schools within five (5) school days
after receipt of the principal's answer. The super-
intendent shall thoroughly review the grievance,
arrange for necessary discussions, and give a written
answer no later than five (5) scliool days after receiont
of the written grievance.

iII

I{ the grievance is not resolved in Step II, the grievant
may file the grievance in writing to the Clerk of the
board within ten (10) school days after receipt of the
answer from the superintendent. i grievance not

timely filed with the Clerk of the Eoard shall Le

Geemed finally resolved.

Tie Loard of ILcducation shall consicder the grievance at
its next reqular meeting or 2t any special meetlng callea
for the purpose in the interim. The Loard will issue

its answver in writing within ten (10) days following the
mecting.

CteE IX

1.

If{ the grievant is not satisfied with the action taken
vy the Loard, he or she may appeal tie grievance to
arbitration proviced:

a. Tiritten notice of a request Ffor such arbitration
is filed with the Clerk of the 3oard within ten
school days of receipt of the Board's answer
in Step IITI. If the request is not timely filed
with the Clerk of the 3oard, the grievance saall
be deemed finally resolved.

b, The issue must involve tiie interpretation or
application of wages, lLiours, and conditions cf
employnent only as specified in this Agreement.

vlen a reguest has leen made for arbitration, a three-
merwer nanel shall e established in the following ranner:
The EBoard, or its representative, and the emnloye rerre-
sentative shall each appoint a ~erber of the arLitration
ranel and shall notify the other in writing of th

nane of its appointee to the nanel iwithin Five sci100l
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carys of the written appeal. Tiie two panel nembers
sinall attempt to select an irpartial third party to
act os chairman of the arbitration panel. TFailing

to uo so, they shall, within ten (10) school days of
the oopeal, jointly request the isconsin Lmplovment
Relations Commission to submit a list of five
arcitrators. 5is soon as the list has been received
the two panelists shall determine ky lot the order of
elimination and thereafter each shall, in that order,
alternately strike a name from the list, and the fifth
and remaining name shall act as chairman of the arbitration
ranel.

3. Tiie arbitration panel shall schedule a hearing on the
grievance as soon as possible and after hearing anéd
considering such evidence as the varties desire to
present, shall render a written decision as soon as
practicable. The arbitration panel shall have no
power to advise on salary adjustments e:cept as to
the improper application thereof, nor to add to,
subtract from, modify or amend any terms of this
Fgreement. The arbitration panel shall have no
power to substitute its discretion for that of the
board in any manner not specifically contracted
away Ly the Board. 2 decision of the arbitration
panel witnin the scope of its authority shall ke
final and binding upon the parties.

4, The board and the UWUE will share ecually any joint costs
of the arbitration procedure, such as the fee and
expenses of the arbitrator and the cost of the hearing
room. If either party desires a transcript of testimony
to be prepared for the arbitrator, such will be an
expense which shall be shared.”

. That the grievance was processed through the various steps
of the grievance procedure and ultimately denied by the Respondent's
School wvoard for reasons which were set out in a letter from
the School Doard dated November 9, 1973, which read in relevant part
as follows:

"The Chetek School Board reviewed your grievance under Step 3 as
provided in the laster Contract. Tue grievance as presented at
the regular school board meeting, llovember 8, was officially
denied by the school board.

Denial of the 1372-73 request for payment of retirement of $150
was due but not limited to the following:

a) Tne master agreement does not apply to you as you
are not classified as being employed as a 'classroom
teacher.'

B) Contract was issued as an individually negotiated contract
and it specifically states completion of provision of the
contract as signed by you fulfills the obligations for
both you and the school district.

C) All grievances associated with the 1972-73 master agree-
ment must be deered as waived if not filed in writing
with me within 15 days upon which facts on which the
grievance is based occurred. o written grievance
was filed within this time frame.
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Letirement for the 1973-74 scuool yecar was denicd due but not
limited to the following:

A) The wmaster agreement does not apply to you as you
are not classified as being employed as a
'classroom teacher.'

B) Your individual contract specifically spells out
that it is between you as a 'coordinator' and the
school district.

C) It further specifically states completion of
provisions of contract fulfills the obligation for
both the coordinator and school district and does not
specify that said contract is subject to any revisions
that might be agreed upon due to subsequent negotiations
as was the case with contracts issued to classroom
teachers.

D) The work sheet used and issued to you specifically
states 'negotiated contract.®

L) ~No grievance was filed relative to the contract at
the time it was issued and subsequently signed by
you. Contract reflected a change in remuneration you
had indicated would be fair to you."

10. That after denying said grievance, the Respondent at first
indicated willingness to comply with the Complainant's request that
it proceed to arbitration by designating its arbitrator but later
refused to proceed to arbitration by a letter from its Labor Negotiator
to the Complainant dated December 13, 1973, which read in relevant
part as follows:

"The Chetex School Board has considered the request for
binding arbitration on the grievance of Myron Olson. IMyron
Olson is an audio visual coordinator hired on a less-than-
full-time basis, and is so designated in his contract with the
School District. Aas such, he is not a classroom teacher and
therefore is not within the group of cmployees represented by
Jorthwest United rducators as bargaining recpresentative.
iieither is he one of those employees covered by the !laster
Contract between the Chetek School bLoard and the liorthwest
United Educators.

Since llyron Olson is not a part of the bargaining unit
represented by lortnwest United Educators and since he is not
subject to the provisions of the master Agreement between the
Board and iiorthwest United Educators, the request for binding
arbitration is hereby denied.

I believe that an indication was previously made that
Edward J. Coe of Rice Lake would act as the board's arbitrator in
the matter, however, no official notification was directed to
him of that appointment and in view of this letter, no appoint-
ment of an arbitrator will be made by the Board."

1ll. That in its complaint, the Complainant asks that the Commission
assert its jurisdiction to decide the merits of the grievance notwith-
standing the existence of the final and binding arbitration provision
contained in Article XVIII of the collective bargaining agreement; that
at the hearing the Respondent, by its counsel, indicated its willingness
to waive the arbitration provision of the agreement since a determination
in this proceeding as to the merits of its timeliness argqument and
its contention that Olson is excluded from coverage under the terms of
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the collective .oarvaining agreement would be tantamount to a resolution
of the merits of the ogrievance.

12. That Olson was not employed as a classroom teacher during
the two years in question.

Lased on the above and foregoing Findings of Fact, the Examiner
makes and issues the following

CONCLUSIONS OF LAW

1. That l'yron Olson's claim that the Respondent has violated
the 1972-1973 and 1973-1974 collective bargaining agreements by
refusing to contribute any amount of money on his behalf to the
STRS during the term of those acreements, was not waived under
paragraph two of Step I of the grievance procedure set out
above by Olson's failure to file a grievance until October 3,

1973.

2. That during the 1972-1973 and 1973-1974 school years, lMyron
Olson was not included in tihe voluntarily recognized collective
bargaining unit consisting of all regular full-time and regular
part-time certificated personnel (50 percent or more) employed by
the Respondent's Board as classroom teachers, and therefore, was
not covered by the provisions of the 1972-1973 and 1973-1974 collective
bargaining agreements; that therefore, the Respondent dié not violate
the 1972-1973 or 1973-1974 collective bargaining agreements by
refusing to contribute any amount of money on Olson's behalf to the
STRE during the term of those agreements and has not committed a
prohibited practice within the meaning of Section 111.70(3) (a)5 of the
MERA.

based on the above and foregoing Findings of Fact and Conclusions
of Law, the Lxaminer makes and issues the following

ORDER

IT I5 ORDERLD that the complaint in the above-entitled matter
be, and the same hereby is, dismissed.

Lated at Madison, VWisconsin this /372 day of March, 1975.

VISCONSIN EMPLOYMENT RDLATIONS COMMMISSION

/
BY#@&#/Z Q«éwﬂ
orge K. Fleischli, Examiner
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SOII T &Ci00n TDISTRICT NC. 5, CITY OF CEZT=K, =T. AL., III, Decision
-}O. 12864-A

I'DLORANDUM ZCCOMPANYIRG FINDILGE OF TRCT,
CONCLUSIONS OF LAW AIID OPDLP

e question raised in this case is not whether teaching personnel,
who worik alongside classroom teachers in supportive roles such as
guidance counselors, librarians or audio-Visual Aids Coordinators,
should be included or axcluéed from a harcaining unit of professional
em-loyes engaged in the teaching profession. The Commission has
long lLield that it is appropriate to include such personnel in a
sargaining unit of teaching personnel. 1/

The yuestion presented herein is whether the parties have
agreed tinat such nersonnel, or more specifically, the Audio-Visual
Aids Coordinator, is included or excluded from the voluntarily
recognized cargaining unit set out in the collective bargaining
agreement. In other words, the guestion is one of contract inter-
pretation and not one involving a Commission determination as to the
aporopriate dimensions of a bargaining unit of teaching personnel.

Jecause the cuestion presented is one involving the proper
interpretation of the recognition clause of the collective bargaining
agreernient, it is evident that the Pespondent was wrong in its con-
tention that it was not bound to arbitrate the question. Olson's
grievance n»resents a claim which, on its face, is governed by the terms
of the aqreement, and is therefore arbitrable. 2/ leew1se, the

.esnondent's contention that the grievance was untimely raises a
question of procedural arbitrability which is one properly reserved
for the arbitrator. 3/

Ordinarily, where a collective bargaining agreement provices
for final and Linding arbitration, tie Commission will not exercise
its jurisdiction under Section 111.70(3) (a)5 or Section 111.70(3) (b)4
to enforce thie terms of the collective bargaining zgreemwent and will
cefer to arpitration. 4/ iiowever, in this case, woth parties have
indicated their willingness to waive the arbitration provision in
the acreement and allow the Commission to rule on tie merits of
tne Jespondent s timeliness argument and its contention that Olson is
not covered Ly the terms of tlie collective kargaining agreement.
under thesc circumstances, it is aporooriate for tiie Commission to
assert its jurisdiction. 5/

1/ Janesville Eoard of Education (6678) 3/64. 1In Menomonie Joint

- School District No. I (12241-A) 12/73, the Commission specifically
Included an Audio-Visual Rids Director in a bargaining unit of
teaching personnel.

2/ Oostburg Joint School District No. 14 (11196-2 and 11196-0) 11/72,
12/72, affirmed Sheboygan County Circuit Court 6/74.

3/ Id. See also Scaman-Andwall Corp. (5910) 1/62.

4/ Tniver Falls Coop. Creamery (2311) 1/50; Costburg Joint School District

No. 1, supra, note 2.
e S g———

3/ Cf. arthur Lorentzen G/b/a/ Lorentzen Tile Corpany (9630) 5/70.
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Timeliness

SLltaougn it is evident that Olson was aware, as early as the
fa1ll) cf 1272, that he was being deprived of a fringe benefit which
was weing provided to employes covered v the collective bargaining
agreerient, the Complainant argues that he did not become aware that
iie nad a clair under the collective ikargaining agreenent until his
conversation 'yvith Liker in October of 1973. 1In other words, it is
tue Complainant's contention that Clson accepted Crase's represen-
tation that the collective bargaining agreement ¢id not apply to hirn.

i'ecausc of the content of hiis conversations with Crase and tiie
provisions of the salary worksiheets and contracts »nrovided to lhirn,
clson's claim that he did not know that he might have a grievance
until October of 1973 has considera»hle merit. Crase had given Clson
every reason to nelieve that his emrployrent situation was not covered
vy the collective hargaining agresment and Olson anvarently accepted
that acdvice. 2Xs indicated below, a simple rerading of the collective
Largaining agreement vould lead to the same conclusion. 2lso, iis
calary vas individually negotiated and the salary worksheet he vas
given clecarly indicated that fact as well ac th= fact that his position
was considered “temporary®. Although he was given an individual
contract on the samc form as otier teachers, his contract was altered
to reilect the fact that it was a “one-year contract”. Unlike thie con-
tracts given to other teachers, Clson's contract contained no statement y
pursuant to fection 111.70(3)4 that its terms were subject to anendnent
to couform to the terrs of the collective bargaining agreement subsecucntly
reacaed and .2 was specifically told that his contract was not sucject
to such arendrent by Crase in the fall of 1972 when Crase advised
Air that ne was not entitled to receive the 150 contribution to

omnDe

[y AR

The Lrploycr arcues in effect, that Olson hecame aware of the
“facts upon w.:icu che grievance is pased" when he was told that he
was not entitled to receive the 7150 contribution to the STRS. If
tais was a case involving an employe who believed that he was in the
pvargaining unit and was told that he was not, it would be appropriate
to apply the waiver language kut not necessarily in the manner urged
vy the Resvondent. Iiowever, in view of the fact that Olson believed,
with good reason, that he was not covered by the terms of the
collective bargaining agreement until Liker told Olson that Liker
thougnt that the intent of the parties during collective bargaining
was to include Clson, it cannot be said that Olson was aware of tie
"facts upon which the orievance is based" until the fall of 1973. 1In
addition, it should be noted that even if there was a waiver the
violation was one of a continuing nature which oucht not be treated
as vaived for all time. To aprly the waiver clause to a continuing
violation of this type would we to cause the grievant to forfeit
any claim to TRS contributions in the future even if it is found
that he was in the collective bargeining unit.

bxclusion from the Bargaining Unit

The Respondent's argument that Olson is not covered by the
collective bargaining agreement requires an interpretation of
Article III. Although some evidence was introduced by the Complainant
with regard to the bargaining history of Article III, that evidence
is of little help in interpreting Article III. It is clear that the
parties discusseé the fact that the recognition clause, which was
proposed by thie Respondent, excluded administrators, non-certificated
personnel, and personnel working less than 50 percent of the tine.
It is not clear whether they actually discussed the question of wiether
the clause was intended to exclude certificated personnel working in
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svsrortive roleo rathcr than as classroom teachers. In Cross-
cxariination, on: of the Complainant's witnesses testified as £follows:
e I selieve you testified that you don't recall what specific
cmerloyes or joo titles the Doard wished excluded from
the Largaining unit, is taat correct?

£ Yes.

- And so0 there may liave been a discussion of axcluding the
audio- Visual Coordinator, the Librarian, and some others?

A That's possible.
2 You don't recall?
A Lot specifically." 6/

Eased on a simple reading of the language employed, it is clear
that the recognition clause does not include certificated personnel
wno work in supportive roles rather than as classroom teachers.
Contrary to the Complainant's argument, the statement found in
paragravh C to the effect that "classroom teachers" will be referred
to as "teachers" in the agreement suggests that the use of the more
specific expression "classroom teachers" rather than the general
expression "teachers" in paragraph A was intentional. The apparent
ournose for using such a specific reference was to make it clear
that paragraph A excluded certificated "teachers" wno were not
‘classroom teachers"”.

Althouch the Comglainant attempted to show that the actual duties
performed by Clson during the two years in guestion involved consid-
erable contact with students as well as other teacliers, the evidence
simply does not support the conclusion that he was employed as a
classroom teacher. Clson's duties were primarily related to providing
audio~visual aids for classroom teachers and students at the various
scaools in the District. The fact that he worked with students in
the process of providing those aids and through the Audio-Visual
Club, and veclunteerea to teach a class on 2erospace during the
second semester, does not cihange the nature of his primary employ-
pent to that of a classroom teacher. For the above and foregoing
reasons, the undersigned concludes that although the grievance was not
waived by Olson's failure to file the grievance until October 3, 1973,
it is without merit inasmuch as Olson was not covered by the terms of
the collective bargaining agreement in question. 7/

Dated at I‘adison, Wisconsin this /?g day of March, 1975.
VISCONSIN EXPLOYMINT RuLATIONS COMMISSION

oy Lo R Sl L

George R. Fleischli, Examiner

5/ Transcriot at page 43. Another of the Conplainant's witnesses
testified that he "did not recall" any such discussion. Transcrigpt
at page 38. :

7/ It should be observed that if Olson were covered by the collective
bpargaining agreements and entitled tc the STRS contribution, it
would be appropriate to set off the amount of salary he received
over and above that which he was entitled to receive under the
agreements and make other adjustments to conform his wages, hours
and working conditions to those provided for in the two agreements.

-10- Jo. 128b4-2

AR\



