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FINDINCS OF FACT, CONCLUSION OF LAV ALD ORDER

Mt, lioreb Cducation Association having filed a complaint with the
Wisconsin Employment Relations Commission alleging that Mt. Horeb Joint
School District Mo. 6 and Board of Education of Mt. lioreb Joint School
District To. 6 have committed certain prohibited practices within the
meaning of Section 111.70(3) of the Wisconsin Statutes; and the Com-
mission having appointed George 2. I'leischli, a member of the Commission's
staff, to act as Examiner and to make and issue Findings of Fact, Con-
clusions of Law and Orders as provided in fection 111.07(5) of the Vis-
consin Statutes; and hearing on said complaint having been held at
Madison, Wwisconsin on January 7, 1975 before the Lxaminer; and the
Ixaminer having considered the evidence and arguments of record and
beince fully advised in the premises nakes and files the following
PPindinces of TFact, Conclusion of Law and Order.

FINDIINGE OF FACT

1. That Iit. Horeb Education Aissociation, Lereinafter referred to
as the Complainant, is a labor organization within the meaning of
Section 111.79(1) (j) of the lMunicipal Employnent Relations Act (MERA)
and, at all times material herein, the voluntarily recognized bargain-
ing representative of certain teaching personnel in the employ of the
Mt. Horeb Joint School District .Jo. 6.

2. That I't. lloreb Joint School District iio. 6, hereinafter
referred to as the Respondent District or District, and the Board of
Education of I‘t. lioreb Joint School District iio. 6, hereinafter referred
to as the Respondent Board or Board, are, respectively, a public school
district organized under the laws of the State of Wisconsin and a public
body charged under the laws of the State of Wisconsin with management,
supervision and control of the lespondent District and its affairs.

3. That, at all times material herein, the Complainant and Respon-

dent Board were varties to a collective bargaining agreement whicl con-
tains the following provisions relevant herein:
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“SECTION II - RECOGWITICL

The scard of Lducation recognizes the Largaining /Agent as the
exclusive bLargaining representative for all full-time employees

of the District engaged in teaching, including classroon teachers,
librarians, counselors, speech therapists, remedial reading teachers,
physical education traveling teachers and LVIC, but excludes nurses,
teacher aides, substitute tcachers, fulltime principals, supervisors
and all other employees and administrative personnel. The bar-
gaininc agent and the koard agree to negotiate in good faith on
matters relating to wages, hours and conditions of employment.

SULCTION VI -~ TEACHER RIGHTS

c. MEDICATL, LLAVL.

1. A teacher, upon reguest, siall be granted a medical
leave of absence for the period of time during which
the teacher is physically or emotionally unable to
perform regular duties due to a non-occupational dis-
ability. The teacher will Le paid full salary for any
contract days missed during the period of sucih absence
up to the number of unused sick leave days credited to
such teacher's reserve prior to the date such absence
commences. T“he teacher shall have the right to use all
or any part of accumulated unused sick leave. The
nunmber of days for which the teacher elects to receive
salary shall be charged against the number of unused
sick leave days accumulated.

2. Prior to receiving medical leave, the teacher must file
a letter stating he is physically or emotionally unable
to perform his regular duties and his intentions of con-
tinuing or discontinuing employwent following the medical
leave.

3. 7he teacher shall notify the district after becoming
aware of the need for a medical leave. The date the
leave commences shall be the date at which the teacher's
doctor certifies that the teacher is unable physically
or emotionally to teach. 7he teacher shall furnish
the district with a doctor's certificate to that effect.

4, The teacher shall ve eligikle to return to cduty after
the disability, orovided: (a) The teacher has pre-
viously indicated an intent to return to duty following
the disability and (b) the teacher files evidence of
medical fitness with the administration prior to the
teacher's return.

(67}
.

The district reserves the right at any time to reguire
the teacher requesting and/or on medical leave to

be examined by a doctor of the district's choosing
incgicating whether the teacher is physically and emotion-
ally able or unable to perform iils regular duties. The
cost of this examination shall ke paid oy the district.

6. & teacher on medical leave for more than two (2) years
forfeits all benefits under this contract.
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SBUCTICH NI - COuDIPIONS OF LMILOVFLLT siLiTIVi TO S LPRY 5CLLDULY

If HuCTICH X

O

The salary schedule will credit up te nine (9) vears

for cimerience as a degrec teacher outside tie district.
on=a-half vecar's experience as a degree tcacher within the
district will be counted as one vear. Onc half year's
exrerience as a degree teacher outside the district will
be dropped. 7This condition bocomes «ffective in feptember,
1972, and is not ratroactive.

n
. . .

4. That on or about Cceptertcer 5, 1973, Petricia A, Curtis, a
junior high English teacher and a member of tie bargaining unit repre-
sented by the Comwlainant, requested medical leave under Section VI,
¢ of the collective bargaining agreement due to praagnancy; that by letter
Gated sovember 16, 1973, Curtis' request for medical leave was approvead
to begin on or vefore l.ovember 3C, 1373; that Curtis began her nmedical
leave on ioverber 19, 1973; that at the time that Curtis recuested
medical leave, she advised the lespondent Nistrict that it wes her
intent to resune her. employment “in lugqust, 1974" and would "therefore
like her position maintzined": that on Fekbruary §, 1974, due to her
health at that time, Curtis' medical leave was extended to at least
rugust, 1974 pursuant to the provisions of Section VI, C; that sometine
srior to ilarch 15, 1274, Curtis was tendered an individual teaching
contract to teach junior hich school bnglish during the 1974-1975 school
vear; that sometime before April 15, 1974, Curtis accepted said individual
teaching contract; that Curtis subsequently taught junior high school
nglish pursuant to said indiviéual teachinc contract during the 1974-
1975 school year; that during Curtis' absence due to her medical leave,
iarjorie Trurbower, a teacher who made herself available as a substitute
teacher for the ilespondent District, taught the classes and performed
nearly all of the related duties that would otherwise have been
perforned by Curtis.

5. That on or about Octoher 24, 1973, iisry Ann Lerger, a high
school Lnglish and French teacher and a rember of the bargaining unit
represented by the Complainant iAssociation, requested madical leave
under Section VI, C of the collective kargaining agreement due to
pregnancy; that by letter dated Cecember 13, 1973, Berger's reguest
for medical leave was approved to begin on Januvary 14, 1974; that
verger began her medical leave on January 14, 1974; that at the tire
that Lerger requested rmadical leave, she advised the Respondent
District that it was her intent to resume iier erploywent after the
birth of her child wihen she was “physically and emotionally capable of
teaching"; that sometime prior to March 15, 1974 berger was tendered
an individual teaching contract to teach high school inglish and Frenca
during the 1974-1975 school year; that somctine before Zpril 15, 1974,
Berger accepted said individual teaching contract; that on or about
ipril 22, 1974, Berger tendered her resignation *"affective June 6,
1974": that at a regular Board meeting on HMay 2, 1974, the Respondent
Board accepted Berger's resignation "effective June 6, 1974"; that
during Derger's absence due to her medical leave and prior tec the
effective date of ner resignation, Peggy Iioth nee Feller, a teacher
whio had made herself available as a substitute teacher for the Respon-
dent District, taught the classes and performed nearly all of the related
duties that would -have otherwise been performed by Berger; that some-
time after April 22,1974, and before Hay 29, 1974, the Fespondent Board
selected Roth from among a number of applicants to teach hich school
English and French during the 1974-1975 school year; that on or about
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pay 29, 1274, poti. was tendereg ana signed an individuel teacning
contract to teacn nigh school Inglish and French in place of Bernsr and
slie taucht those subjects durina the 1974--1975 school year.

0. Yinat on oxr about Februarv 27, 174, Colleen liner, a teacher
o Liighh school inclisli and related subjects and a member of the bar-
(jaining unit represented by the Co plainant “scociation, recuested medical
leave under Section VI, C of the collective Lrrgainine acgreement due to
nregrnancy;: that by letter cated l‘arch 8, 1274, riner's recuest for medical
leave was approved to begin on or before Marcn 18, 1974; thiat Winer Lecan
Ler medical leave on iarch 13, 1974; that at the time liner requested
mecical leave, she di¢ not specifically state in writing thet she
intended to rosume haer emnlovrent after the erpiration of such leave
but imnlied as nuciy Ly asking tiiat the leave continue “until Pugust,
1874%; that sometimz prior to jtarch 15, 1274, liner was tendered an
individual teachiny contract to teach lLiigii school Inglish and related
suljects; that sometime before nrril 15, 1974 liiner accented said in-
dividual teachiing contract; that on or akbout May 23, 1274, linerx
tendered ner resignation "effective at the close of the 1973-1374
school year"™; that at e regular EBoard reeting on June 6, 1974,
tespondent board accented lMiner's resignation “to be effective
iumadiately'; theat during lliner's aksence due to her medical leave
and prior to the ecffective date of lhier resicnation, Lorraine Andrews,
a teacihier vho nac wade herself available as a substitute teacner for
the Resrnondent District, taugnt the classes and performed nearly all
of the related duties that would have otherwise been performedé by
Jiner; that sometime after llay 23, 1974, and before Jun= 11, 1©74,
the fespondent bLoard .selected Andrews from amony a nurker of applicants
to teach higa school inglish ana related suujects in the 1874--1975
sciool vear; that on or about June 11, 1974, Indrews was tendered and
simed an individual teaching contract to teach higli school Lnglish
and related subjects in place of iliner and shc taught those sucjects
during the 1974-1975 school vear.

7. That soretinme in i‘av, 1971, the llespondaent Loard had adopted
a policy with regard to tiie nay for substitute teachers which read
in relevant rart as follows:

“Policy io. 2003D
Adonted ifay 1971

SUBSTITUTE TLACHERS' SALLRY SCHLDULE

Substitute teachers from the approved list arc »naid at
the following rates:

0--30 ’ $25.00 »ner dav
3lst day $28.00 per day

After 30 days of consecutive teachino for one teacher -
$30.00 per day”

5. That sometime shortly after bercer becan her medical leave
on January 14, 1974, representatives of tne Complainant Association
became aware that Trumbower and Loth were be2ing compensated according
to the Respondent Board's Policy No. 2003D set out above and were not
receiving any of the fringe benefits provided for in the collective
sargaining agreement and were not being reguired to contribute dues
pursuant to the fair-share agreement; that by letter dated January 31,
1974 a representative of the Complainant l.ssociation reguested the
opportunity to present its position on the matter at the Respondent
Board's next regular reeting which wes scheduled for February 6, 1974:
that thie Complainant 7ssociation nmresented its position at said meeting
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n alfvct, a request that teacnhors replacine stafl nelers
cave wz treated as included in the ccllective barcaining
nted by the Complainant Associeticn, placed on the ragular
salarv schedule anu granted all fringe lenefits (on a pro-rated Lasis)
srovided for in tie cecllective bargaining agreement; that after referring
said request Lo its Lalaries and Personnel Cormittee, the Iespondent
zeard, at a gpecial reeting on February 18, 1974, took thie position taat
teacners replacing staff members on medical leave were subistitute
teachers and therefore excluded from the hargaining unit but agreed

to consicer revisinc Policy Io. 2003D at its next mceting; that at a
recqular neeting on February 25, 1974, the Desnondent Loard considered

and acopted a revised version of Policy No. 20030 which reads as follows:

WillCh vas
on medi
unit ro:

"Tolicy Ho. 2003D
Revised February 25, 1974

SUBSTITUTE TEACHERS' SALARY SCELDULL

Substitute teachers from the anproved list are paid at
tihe following rates:

0-~-30 $25.00 rer cay

31st day o $28.00 ner day
vhen circumstances are such that a substitute teacher will be
emploved to fill one (1) teaching position for a relatively
long time, the ahove rates can be increased by the Boarxrd of
Zducation. Such increased rates shall not be hicgher thian

the base column anplicable to the colurn for which that teacher
gualifies and excent for those substitute crployees at the time
of acloption of this policy, shall not be retroactive.’

a. That thereafter, at a regular meeting on March 7, 1974, the
icspondent Board reaffirmed its position that teachers replacing staff
menbers on medical leave were substitute teachers and excluded frorm the
collective bargaining unit but acreed to apply the rates set out in its
revised Policy do. 20030 retroactively to Trumbower and Foth; that
thereafter Trumbower, Dloth and Zndrews were all corwensated according
to the revised Policy ifo. 2003D during the balance of the 1973-1974
scnool vyear; that when .oth was placed on the negotiated salary schedule
during the 1974--1975 school year, she was not given any credit under
Section XI, C above for the teaching experience that she received
while remlacing Derger during the second half of the 1973-1974 school
year,

Based on the above and foregoing Findings of Fact, the Lxaminer
makes and enters the following

CONCLUSION O LA

That Merjorie Trumbower, Pcggy Roth nee Teller and Lorraine Andrews
were substitute teachers during the 1973~1974 school year and as such,
were excludecd, from the collective bargaininc unit represented by the
Complainant Lssociation and not entitled to any of the benefits or sub-
ject to any of the obligations set out in the 1973--1974 collective
bargaining agreement between Complainant nhisscciation and the Respondent
Iboard.

Based on the above and foregoing Tindings of Fact and Conclusion
of Law, the iLxaminer makes and enters the following
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Thet thie comt:loint in the instant notter be, and the some herebly
ig, cadismissed.

Dated at l.adison, isconsin this ‘a'dav of August, 1975.
— - g

WISCONSIN ulNPLCYMENT RELATIONS COMMISSION

ooy
oy K. Al ol
Georaé . Fleischli, Examiner
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AU HOIel JOILNY SCu00L DISTRICT MO, 6, I, pecision lio. 13160-1u

MLMIORAMNDUM ACCOMPIIYIIIC FINDILGS OF FACT,
CONCLUSION OF LAIT AND OIDLR

The issue presented herein is whether the three teachers who
replaced berger, liiner and Curtis during their absence on medical leave
were covered by the recognition clause contained in the collective bar-
gaining agreement. If they were not, the ilespondents werc under no
enforceable obligation to provide them with any of the negotiated
benefits contained in the collective bargaining agreement, nor were
tuev under any duty to deduct "fair-share” contributions from their
Pay.

The recognition clause, which 1is set out in Finding of Fact ho. 3,
includes all "full-time emplovees of the district encaced in teaching
. . .7 put specifically =2xcludes "substitute teachers". It is the
Complainant’'s contention that Trumbower, Iioth and indrews were “full-
time teachers™ since they reported for work every day during the
reqgular nours of work and performed all of thie cduties that would other-
wise have been perforrmed by the absent teachers during an extended
period of time. It is the Respondents' contention that they were
“substitute teachers" since they vere replacing absent teachers during
the period of their absence on medical leave.

In support of its contention that the three teachers in guestion
were "full-time teachers" and not “substitute teachiers". The Complainant
relies on a number of facts and arguments which can be summarized as
follows:

1. The three teachers in qguestion taught all of the classes
and erformed all of the related duties which would
otherwise have been performed Ly Curtis, Berger and liiner
including hall duty, attending faculty meetings and parent-
teaclhier conferences and, in the case of Poth, cxtra-
curricular duty as the Forensics coach. The Complainant
points out that only on one occasion in the past has the
Lmployer hired a person other than & regular member of
the teaching staff to perform extra-curricular work.

2. Thev were not paid on the same per diem basis as other
substitute teachers and they were not subject to the same
call-in and reporting reguirements as other substitutes.

3. A teacher who was hired (probably during the 1969-1970
school vycar) to replace George Johnson, a vocational
agriculture teacher who was on a leave of absence for
a full year, was given an individual teaching contract
and provided with all of the negotiated fringe benefits.

4, On another occasion (probably during the 1965-1970 scanool
vear) a nigh school chemistry teacher, Pladziedwicz, was
given an individual teaching contract for the second half
of the school year and provided with all of the negotiatead
fringe benefits. 1In the following year he was given one
year's credit for purposes of placement on the salary
schedule.

5. The recognition clause nakes no reference to the lengtn
of a teacher's employment but only refers to the duties
performed. In this case, the duties were the same as
those of other full-time classroom teachers.
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In support of their position, the Respondents rely on the fact that
tae teachers in question were substituting for the three absent teachers,
who continued to be employes of the District and whose return to teaching
could occur at any time dependent upon certification of a medical doctor
as to their fitness to teach. The Respondents point out that, in the
absence of a rutual understanding to the contrary, words used in a
collective bargaining agreement ought to be given their ordinary and
usual meaning, which can be found in any reliable dictionary. In addition,
the Respondents cite the Commission's case involving the Greendale Board
of Education 1/ wherein the Commission held that "replacement teachers"
(21 consecutive days or more) were excluded from a voluntarily recognized
bargaining unit consisting of "full-time certified employees of the
District engaged in teaching . . ." Tinally the Respondents cite the
Commission's case involving the Milwaukee Board of School Directors 2/
wherein it found that substitute teachers who taught more than 30 days
in a given school year constituted a separate department or division
from regular teachers.

Motion to Dismiss

At the conclusion of the Complainant's presentation of evidence,
the Respondents moved to dismiss the complaint on the claim that the
evidence presented by the Complainant did not establish a prima facie
case of contract violation. The Examiner deferred ruling on said motion,
which was renewed by the Respondents at the conclusion of the hearing.
Although the evidence and arguments advanced by the Complainant in support
of its contention that the teachers in gquestion were included in the
collective bargaining unit and therefore covered by the terms of the
collective bargaining agreement are not found to be persuasive, the
Examiner is satisfied that the Motion to Dismiss ought to be, and hereby
is, denied.

Exclusion of Substitutes

On the face of it, the recognition clause would seem to exclude
all substitute teachers from coverage under the provisions of the col-
lective bargaining agreement recardless of the frequency or duration of
their performance of such duties during the school year or the similarity
of their duties to the duties of bargaining unit employes. However, as
the Complainant points out, the fact that the Respondent District may
have designated the teachers in guestion as substitute teachers and
treated them as substitute teachers is not controlling.

The Examiner must agree with the Respondents that, in the absence of
evidence to the contrary, it is reasonable to assume that when the parties
agreed to exclude substitute teachers, they intended to exclude all teachers
hired from the list of substitutes to work in the place of an absent teacier
regardless of the reason for the absence or the duration of the absence.

An analysis of the evidence in this case indicates that the three teachers
in question were hired to work in the place of absent teachers and that
the parties did not intend to use the word "substitute" in any way other
than its ordinary and usual meaning.

In this case, the absent teachers had requested medical leave
and indicated their intent to return to the classroom as soon as their
medical disability was terminated. Although both Curtis and Miner had
originally asked that their medical leave extend to August, 1974, they

1/ Decision lio. 12611, 4/74.

2/ Decision No. 8901, 2/67.
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clearly had no right to insist that their medical leave extend to
August, 1974, unless they remained "physically or emotionally unable

to perform regular duties.” On the other hand, they did have

the right to resume their employment at any time before that date upon
presentation of evidence of medical fitness. Under these circumstances,
it can hardly be argued that the three teachers in question were
replacing rather than substituting for the absent teachers.

There is little in the evidence of past employment practices which
supports the conclusion that the parties might have intended to use
the expression "substitute teachers" in the special sense being
urged by the Complainant. On at least three prior occasions, the
Employer had used substitute teachers to fill in for teachers absent
for periods ranging from five to nine weeks in duration due to medical
reasons. While none of those cases involved medical leave due to
pregnancy, that fact would seem to be immaterial to the question of
whether a teacher replacing another teacher who is on medical leave
is properly classified as a substitute teacher.

In the case of the high school chemistry teacher, Pladziedwicz,
who was given an individual teaching contract in the middle of the year
and provided with all of the negotiated benefits, the testimony indicates
that he was hired to fill a vacancy rather than to replace an absent
teacher. Consequently, the fact that he was given a year's credit for
one-half year's teaching experience as a regular teacher likewise lends
little support to the Complainant's argument.

Only the case of the vocational agriculture teacher, George Johnson,
tends to support the Complainant's claim. However, that case involved
an absence of a fixed duration (one full school year) rather than
medical leave of an uncertain duration. Also, the fact that the
District gave Johnson an individual teaching contract and provided him
with all of the negotiated fringe benefits given to other teachers in
the 1969-1970 school year does not necessarily constitute evidence
that it was obligated to do so. There was no written collective
bargaining agreement in the 1969-1970 school year and there is no
evidence that the Complainant was recognized for purposes of negotiating
on behalf of teachers in Johnson's situation at that time.

The conclusion that the teachers in question are not included
within the voluntarily recognized bargaining unit is not to say that
the Complainant does not have the right to seek to negotiate the
changes in the recognition clause or other provisions of the agreement
to eliminate any alleged inequities created by the situation of long-
term substitutes. 3/ In fact, the Complainant has already had some

3/ One such alleged inequity is the situation created by the fact

- that a degreed teacher who teaches in the District for one-
half year under the negotiated salary schedule receives a full
year's credit for purposes of advancement on the salary schedule;
whereas a substitute teacher who, like Roth, has a degree and
teaches in the District one-half year as a substitute teacher,
undexr Policy No. 2003D before being hired as a regular teacher,
does not receive a full year's credit for purposes of advance-
ment on the salary schedule. However, the evidence discloses
that the Respondent has never given any substitute teacher
credit for their experience in the District even though it
has hired at least five in recent years, and Section XI, C fails
to give any credit to a degreed teacher who teaches one-half year
under a salary schedule in another district.
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success in that regard as reflected in the Rkespondent uUocard's revision
of the Policy No. 2003D which was revised largely because of criticism
raised by the Complainant's representatives. However, it is clear

on the record presented that the Respondents have not violated the
provisions of the collective bargaining agreement by refusing to
provide them with any of the fringe benefits contained therein or
failing to deduct "fair-share" contributions from their earnings. .

For the above and foregoing reasons the complaint has been
dismissed.

Dated at Madison, Wisconsin this ftEZ- day of August, 1975.
WISCONSIN EMPLOYMENT RELATIONS COMMISSION

By /Dr—-.—-.._u %—%«:o/é

" George K, Fleischll, Examiner
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