STATE OF WISCOMSIN

BEFOR: THL WISCONSIN EMPLOYMENT RELATIONS COMMIESION

" e

CHAUFFEURS, TEAMSTIPRS, VAREHOUSLMLMN
AD HLLPERG LOCAL Nu. 199,

s

Complainant, :
: Case VIIIX
vs. : No. 18523 Ce-1572
: Decision No. 1318&-2
GATEWAY FOODS, INC., :
Respondent. :

Appearances:
Chojnacki & Chojnacki, Attorneys at Law, by Mr. Leonard R. Chojnacki,
appearing on behalf of the Complainant.
Steele, Smyth, Klos & Flynn-Chartered, Attornevs at Law, Ly I'r.
Francis D. Fapenfuss, making a smecial appearance on behalf
of the Respondent.

FIIDINGE OF FACT, CONCLUSIOW OF LAW AND ORDER

Chauffeurs, Teamsters, Warehousemen and Helpers, Local 193, haviny
filed a complaint with the %isconsin Employment Relations Commission,
hereinafter the Commission, alleging that Gateway Foods, Inc. has
committed an unfair labor practice within the meaning of Section
111.66 (1) (£) of the Wisconsin Emnloyment Peace Act: and the Commission
having appointed Sherwood Malamud, a member of its staff, to act as
Examiner and rake and issue Findings of Fact, Conclusions of Law and
Orcers pursuant to Section 111.07(5) of the Visconsin Implovment Peace
2ct: and hearing on said complaint havinc been held at IaCrosse, wWis-
consin on December 20, 1974; and the Examiner havinc considered the
evidence, arquments and briefs of the parties, and being fully advised
in the premises, makes and files the following Findincgs of Fact, Conclusion
of Law and Crder.

FINDINGS OF FACT

1. That Chauffeurs, Teamsters, Warehousemen and Helpers, Local
Lo. 19¢Y, hereinafter the Union or Complainant, is a labor organization
and is the collective bargaining renresentative of emploves emploved
as packers and general haulers of merchandise by Gatewayv Foods, Inc.

2. That Gateway Foods, Inc., hereinafter the Resnondent, is a
corporation engaged in the warehousing and distribution of foodstuffs
and sundry items in several states including the State of Wisconsin;
that Respondent maintains an office at I.G.A. Court, LaCrosse,
t/isconsin, and is an emplover within the meaning of Section 111.02(2)
of the Visconsin Statutes; that Respondent is engaged in a business
affecting commerce within the meaning of the Labor !lanacement Felations
Act, as amended, (LMRA), and Resvondent's volume of business is within
the jurisdictional standards established by the liational Lakor Relations
board pursuant to Section 14(c) (1) of the LMRA, as amended.

3. Tnat at all times material hereto, Complainant and Pespondent
were sionators to a collective bargaining agreerent effective from tayv 1,
1572 through Aoril 30, 1975, covering wages, liours and other conditions
of emnloyment of packers and general haulers of merchandise in Respondent's
employv, and that said agreement contains the following provisions per-
tinent hereto:
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PREAMELE

"THIS AGREEMENT entered into this 1lst day of May, 1972,
Ly ané between Gateway Foods, Inc., La Crosse, Wisconsin,
hereinafter referred to as 'Employer,' party of the first
part, and TEAMSTERS LOCAL UNION NO. 199 of La Crosse, wisconsin,
affiliated with the INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CIIAUFFEURS, WAREHOUSEMEM AND HELPERS OF AMEPICA, hereinafter
referred to as the 'Union,' party of the seconé part:

The parties subscribing to this agreement desiring to
prevent strikes and lockouts, to maintain a uniform minimum
scale of wages, working hours, and conditions of employment
among the members of the Union and the Corporation hiring and
employing persons as packers and general haulers of merchandise,
and to facilitate peaceful adjustment of all grievances and
disputes which may arise from time to time between the employer and
the employee, have entered into this agreement,

WHEREIN IT IS MUTUALLY AGREED AS FOLLOWS:

ARTICLE XII

Grievance Procedure - Arbitration

There shall be a shop steward appointed, and in case of
.anv grievance, the shop steward shall try to settle same with
the foreman or superintendent, and if he is unable to settle
same, he shall then refer the grievance to the Executive Board
of the Local Union or authorized Business Agent. Eowever, if
the authorized Lusiness Agent or Executive Board and the
Company are unable to effect a settlement, either varty may
request the services of the Wisconsin Employment Relations
Commission, whose decision shall be final and binding."

4. That on June 28, 1974, Complainant filed a grievance with
Respondent, hereinafter the product~transfer grievance, which in
material part provides as follows:

"COL.TRACT AFTICLES VIOLATED Preamble of Contract

COMPLAINT IN DETAIL Company moved Health & Beautv Aids to
another Location & Euilding in LaCrosse and are not using
Teamster members to do the work as we have done 1in the past.
UNION POSITION IN DETAIL Contention of Union Company, give
this work to the Teamsters Members of Gateway Tl'oods.™

5. That on October 30, 1974, or sometime prior thereto, Complainant
demanded of Iespondent, and Respondent agreed, to submit said grievance
to an arbitrator appointed from the staff of the Wisconsin Emplovment
Relations Cormission for a final and binding determination of the
dispute; and that pursuant to the agreement of Complainant and Respondent
to arbitrate the product-transfer grievance, hearing was set in
the matter for November 19, 1974, before the Arbitrator appointed by
the Commission, Mr. Donald B. Lee.

6. That on liovember 19, 1974, just prior to the commencement
of said nearing, Respondent refused to proceed with the hearing on said
agrievance,

7. That the dispute between Complainant and Respondent concerns
the assignment of certain duties to non-unit employes, and it arises
out of a claim, which on its face, is covered bv the terms of the
collective bargaining agreement existing between the parties.
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On the basis of the above and foregoing Findings of Fact, the
Examiner makes the following

CONCLUSION OF LAW

That the dispute between Complainant, Chauffeurs, Teamsters,

- Warehousemen and lielpers, Local 199 and Respondent, Gateway Foods,
Inc., concerning the transfer of certain products warehousedby Respondent
to another facility and Respondent's employment of employes who are
not members of Complainant to handle said products, arises out of a
claim which, on its face, is governed by the terms of the parties’
collective bargaining agreement; and that Gateway Foods, Inc., by its
refusal to proceed to arbitration on the product-transfer grievance

is violating the terms of said agreement and has thereby committed and
is committing an unfair labor practice within the meaning of Cection
111.06 (1) (f) of the Wisconsin Statutes.

Upon the kasis of the above and foregoing Findings of Fact and
Conclusion of Law, the Examiner makes the following

ORDER

IT IS ORDERED that Cateway Foods, Inc., its officers and agents,
shall immediately:

1. Cease and desist fror refusing to submit the product-
transfer grievance to arbitration.

2. Take the following action which the Examiner finds will
effectuate the policies of the Wisconsin Employment Peace Act:

(a) Comply with the arbitration provisions of the I'ay 1, 1972 -
april 30, 1975 collective bargaining agreement existing
vetveen the warties.

(b) Motify Chauffeurs, Teamsters, Warehousemen and Eelpers,
Local 199, that it will proceed to arbitration on the
sroduct-transfer grievance and on all issues related
thereto before the arbitrator so appointed.

(c) Participate in the arbitration proceeding on the product-
transfer grievance and on all issues related thereto before -
the arbitrator so appointed.

(G4) iotify the Wisconsin Employment Relations Conimission, in
writing, within twenty (20) days of the date of this Order
what action has been taken to comply herewith.

Cated at lMadison, Tiisconsin this 17th day of April, 1975.

WISCOUS A /EITPLOY ML) ELATIQNS

CCIMISSIGL

B

v
“\_Sherwood Malamud, LXaminer
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GATEWR2Y FOODS, INC., VIII, Decision ilo. 13188-2A

MEMCPRANDUM ACCOMPAMNYING PINDINGS OF FACT,
CONCLUSICN OF LAW AND ORDER

Introduction

Complainant alleges that by refusing to proceed with the
arbitration hearing on the product-transfer grievance, Respondent
violated the liay 1, 1972 through April 30, 1975 collective bar-
gaining agreerent.

Respondent made a special appearance at the hearing by its

counsel Francis D. Papenfuss. Mr. Pavenfuss was present at the hearing,
and the Examiner afforded him every opportunity to present his own
witnesses, to cross-examine Complainant's witnesses, to voice objections,
and make opening and closing statements during the course of the

hearing which Mr. Papenfuss declined on the grounds that he wished

to limit his participation in the hearing to his special appearance.
However, !'r. Papenfuss filed a brief and supplemental brief in support
of Respondent's presence at the hearing by special appearance. 1/
Respondent maintains that the product-transfer grievance raises
representation issues which must be determined by the National Labor
relations Doard. On that basis, Respondent argues that this grievance
is not arbitrable and that the Wisconsin Employment Relations Commission
" is without jurisdiction to determine the arbitrability of said grievance.

Jurisdiction

Resrondent raises the threshold issue whether the Cormission may
properly assert its jurisdiction in this matter. Complainant alleges
thet Respondent violated Section 111.06(1) (f) of the Wisconsin Statutes
whicl: makes it an unfair labor practice for an employer to breach the
terms cf a collective barcaining agreement. DIursuant to Section 301 of
the Labor Management Relations 2ct, as amended, both federal courts
and state tribunals have concurrent jurisdiction to enforce the ternms
of collective bargaining agreements. 2/ The Cormission is an appropriate
state tribunal emmowered under the Wisconsin Emplovrent Peace ict to
determine whetner an employer has violated the terms of the collective
bargaining agreement and it may assert its jurisdiction over employers
"in conmnmerce"' to enforce the terms of a collective bargaining agreerent
between 2n emnlover and an appropriate collective bargainine represen-
tative. 3/ Lowever, when the Commission asserts its jurisdiction over
commerce enplovers it must apply federal substantive law, in those
instances. 4/

1/ Respondent, in its brief and supplemental brief, made various

- assertions of fact which were not in the transcript of the hearing:
therefore, said assertions of fact were not considered by the Examiner
in the Findings of Fact, Conclusion of Law and Order with Accompanying
lemorandum.

2/ Textile “lorkers Union vs. Lincoln 1!7ills, 353 U.S. 448, 40 LEPM 2113
(1957); Charles Dowd Box Co., vs., Courtney, 368, UL.S. 50z, 49 LRI
2619 (1962z).

3/ Seaman-?ndwall Corp., (5910) 1/62; Tecumseh Products Co., (5963) 4/62,
aff'c. subnom. Tecumseh Products Co. vs. 'LEB 23 Wis 2 11& (1964)
Merican !'otors Corp. Vvs. UJERE 32 YWis 2¢ 237 (1966},

4/ Local 164, Teamsters vs. Lucas Flour, 3€¢9 U.S. 95, 49 LRRI 2917
(1962) . ‘
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Federal substantive law for the

0]

the enforcemen
in the Steelworkers Trilogy; 5/ the function of a 301 tribunal in
determining such cases was stated by Justice Douglas in his cwinion
written for the majority of the U.S. Supreme Court in American
itanufacturing Co., supra, at p. 2415:

“The function of the court is very limited when the parties have
agreed to submit all cuestions of contract interoretation to the
arbitrator. It is then confined to ascertaining whether the
party seeking arbitration is making a claim which on its face

is governed by the contract. Thether the moving party is

right or wrong is a question of contract interpreation for

the arbitrator.”

In Warrior and Gulf Navigation Co., supra, at p. 2419, Justice
Douglas continued his explication of the judicial role in enforcing
arbitration provisions when he noted that:

"The Congress, however, has by ss. 301 of the Labor
“anagement Relations MAct, assigned the courts the duty of
determining whether the reluctant party has breached his
nromise to arbitrate. For arbitration is a matter of contract
and a party cannot be required to submit to arbitration any
disvpute which he has not agreed so to subrmit. Yet, to be
consistent with congressional policy in favor of settlement
of disputes Ly the mparties through the machinery of arbitration,
the judicial ingquiry under ss. 301 must be strictlv confined
to the question whether the reluctant party dia agree to arbitrate
the arievance or agreed to give the arbitrator power to make
the award he rade. 2An order to arbitrate the particular
¢rievance should not De denied unless it mav be said with positive
assurance that the arbitration clause 1s not susceptible to an
interpretation thnat covers the asserted disnute. Doubts should
B2 resolved in favor of coverage.' (Cmphasis acdded)

Lere, Complainant maintains that the Preamble of the agreement
recquires that the work transferred to another facilitv be assigned. to
unit emploves. Although the grievance procedure contained
in the 1972-75 agreerment does not contain a svecific definition
of a crievance it does provide that any grievance ray be processed
under the procedure established by Article XII of the aagreement, a
procedure which concludes with final and binding arbitration. Thus,
ti:e grievance states a claim which, on its face, is governed tvy the
collective bargaining agreement.

Respondent contends that the grievance raises representation
issues which may onlv be resolved by the ilational Tabor Relations
Lecard. Ifssuming, arquendo, that the product-transfer qrievance raises
certain representation issues, other issues which arise solely fron tae
collective Largaining agreement are raised as well. lLad the Wational
Labor Relations Doard taken jurisdiction of this case and made a deterrin-
ation unéer its unit clarification nrocedure or should it do so in the
future, its determination would take precedence over an arbitrator's
award. 6/ Lowever, there is no evidence anywhere in the record before

the Lxaminer that either party has petitioned the iILR3B to clarify the
unit.

5/ The following three cases comprise wnat is comronly known as tae
S$taelworkers Trilooy: Steelworkers vs. American !fg. Co., 40
LRRIT 2415 (1960); Steelworkers vs. varrior & Sulf wmavigaticn Co.,
46 LE® 2416 (1960) - Steelworkers vs. Lnternrise i'heel and Car
Corn., 46 LRRM 2423 (1960).

6/ Teamsters Local 542 vs. Ace tnterprises 332 F. Supp. 36 (D.C. Calif.)
77T TERT 3009 (1971) .
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Therefore, the question sguarely before the Ixaminer is whether
Respondent may be required to arbitrate a grievance which may contain
representation issues over which the NLRB may have probable jurisdiction.

In Carey vs. Westingaouse, 375 U.S. 261, 55 LRRM 2042, 2045 (1964),
the principle case 1n this area, the Supreme Court considered tne
guestion whether arbitration could be pursued as an alternate remedy
to the NLRBE unit. clarification procedure. lir. Justice Douglas writing
for a majority of the court provided the Supreme Court's answer as
follows:

"If this is truly a representation case, either IUE
or Westinghouse can move to have the certificate clarified.
But the existence of a remedy before the Board for an unfair
practice does not bar individual employees from seeking damages
for breach of a collective bargaining acreement in a state
court, as we held in Smith v. Lvening News Assn., 371 U.S. 195,
51 LRRM 2646. We think the same policy considerations are
applicable here; and that a suit either in the federal courts,
as provided by ss. 301 (a) of the Labor Management EKelations Act of
1947 (61 Stat. 156, 29 U.S.C. ss 185 (a); Textile Vorkers v.
Lincoln Mills, 353 U.S. 448, 40 LRRM 2113, 2120), or before such
state tribunals as are authorized to act (Charles Dowd Lox Co.
v. Courtney, 368 U.S. 502, 49 LRRM 2619; Teamsters Local v. Lucas
Flour Co., 369 U.S. 95, 49 LRRM 2717) is proper, even though-
an alternative remedy before the board is available, which, if
invoked by the employer, will protect him."”

Mr. Justice Douglas stated the rationale for the above policy as
follows: :

"By allowing the dispute to go to arpbitration its fragmentation
is avoided to a substantial extent; and those conciliatory
measures which Congress deemed vital to ‘industrial peace'
(Textile Vorkers v. Lincoln Mills, supra, at 455) and which may
be dispositive of the entire dispute, are encouraged. The superior
authority of the Board may be invoked at anvtime., Ileanwhile
the therapy of arbitration is brought to bear in a complicated
and troubled area." Carey vs. llestinghouse, supra, at p. 2047.

Based on the above, the Examiner has concluded that the Commission
may properly assert its jurisdiction in this case and that federal sub-
stantive law dictates that Pespondent proceed to arbitration on the
product-transfer grievance and all issues related thereto.

Dated at liadison, Wisconsin this 17th day of 2pril, 1975.
WISCON

N EMPLOYMENT RULATIONS COMMISSICI.

By
~ Sherwood Malamud, Examiner
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