STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

T O T . T T T o N

DRIVERS, SALESMEN, VAREHOUSEMEN, MILK
PROCESSORS, CANNERY, DAIRY EMPLOYEES AND
HELPERS UNION LOCAL NO. 695,

es 28 40 co o2

Case IIX
Complainant, No. 18595 Ce-1575
: Decision No. 13229-A
vs. :
ZAPATA KITCHENS, INC., :
Respondent. :
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Appearances:
Goldberg, Previant & Uelmen, Attorneys at Law, by Mr. Thomas P.
Krukowski, appearing on behalf of the Complainant.
Melli, Shiels, Walker & Pease, S.C., Attorneys at Law, by lNr.
JoseEh A. Melli, appearing on behalf of the Respondent.

PINDINGS OF FACT, CONCLUSION OF LAW AND ORDER

Drivers, Salesmen, Warehousemen, Milk Processors, Cannery, Dairy
Employees and Helpers Union Local No. 695, having on December 13, 1974,
filed a complaint with the Wisconsin Employment Relations Comm1551on,
wherein it alleged that Zapata Kitchens, Inc. had committed unfair
labor practices within the meaning of the Wisconsin Employment Peace
Act; and the Commission having appointed Dennis P. McGilligan, a
member of its staff, to act as Examiner and to make and issue Findings
of Fact, Conclusion of Law and Order as provided in Section 111.07(5)
of the Wisconsin Employment Peace Act; and hearing on said complaint
having been held at Madison, Wisconsin, on January 28, 1275; and the
parties having filed briefs on the matter; and the Examiner having
considered the evidence and arguments and being fully advised in the
premises makes and files the following Findings of Fact, Conclusion
of Law and Orxder.

FINDINGS OF FACT

1. That Drivers, Salesmen, Warehousemen, Milk Processors,
Cannerv, Dairy Employees and Helpers Union Local No. 695, hereinafter
referred to as the Complainant, is a labor organization hav1ng its
principal offices at 1314 North Stoughton Road, Madison, Wisconsin.

2, That Zapata kltchens, Inc., hereinafter referred to as the
Respondent, is engaged in the food products business with facilities
located at Industrial Park, Stoughton, Wisconsin; and that, at all times
pertinent hereto Ronald Heinzeroth, and Sheldon Hanson were supervisorv
personnel of the Respondent authorized to act on behalf of the Respcndent
in its dealings with its employes.

3. That the Complainant and Respondent are signators to a
collective bargaining agreement effective at all times material herein,
covering wages, hours and other conditions of employment of all
production and maintenance employes of the Respondent, but excluding
office clerical employes, guards and supervisors; and that said agree-
ment contains the following provisions pertinent hereto:
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"GRIEVANCE ANﬁ ARBITRATION PROCEDURE

A grievance is defined as a complaint by an employee as to
the meaning or application of a specific provision of this
Agreement. A grievance must be filed in writing with the
Company within ten (10) working days from the date of the event
giving rise thereto or from the date the employee should have
known of the existence of said grievance, or such grievance
shall be barred, unless said time is extended in writinc by
rmutual consent of the parties.

If the Company and the Union are unable to adjust the
grievance within twenty (20) working days after subnission of
the written grievance, and unless said time is extended in
writing by mutual agreement, then within the next twenty (20)
working days either party may make a written request (a covy of
which shall be delivered to the other party) to the Wisconsin
Employment Relations Commission for appointment of an arbitra-
tor pnursuant to its rules. Crievances not timely submitted for
arbitration as provided above shall be barred.

The parties shall egually share the expenses of the arbitrator.

It is agreed that the decision or award of any arbitrator
shall be final and binding upon the parties. The authoritv of
the arbitrator shall be limited to determining questions arising
under this Agreement. The arbitrator shall have no authority
to modify or change any of the terms of this Agreement or to
change existing wage rates or to establish a new wage rate.

Each party shall bear the expense of preparing and presenting his
own case.

2t any time before the commencement of the hearing, either
party may demand that the proceedings be transcribed by a court
reporter, in which case the arbitrator shall make the arranqge-
ments to secure the attendance of a court reporter to record
all the testimony and all of the proceedings. The renorter
shall transcribe the notes of the hearing within twenty (20)
calendar days from the completion of the hearing, and a copy
of the transcript shall be furnished to the arbitrator. 2ll
witnesses shall be duly sworn. The arbitrator shall have the
power to compel the attendance of witnesses and to reguire
either party to produce records or documents which are per-
tinent to the dispute. The exvense of the transcript for the
arbitrator shall be borne equally by the parties.

In consideration of the foregoing arrangement for the
adjustment of grievances or settlement of disputes, both
parties to the contract accept this procedure as a sole and
exclusive method of seeking adjustment of a grievance.

CISCHARGE AND DISCIPLINE

Ermployees covered by this agreement may be suspended or
discharged after they receive one warning notice in writing,
with a copv to the Union, except employees may be discharged
without any notice where the reason for discharge is drunkenness,
unlawful use of drugs, dishonesty, recklessness or intentional
conduct resulting in injuries to a person or persons, damage
to property including Company products, disparagerent of
Company products, or violations of a posted safety rule
calculated to protect the employees in the plant. It is
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understood that the reason for discharge or suspension need
not be the same as the matter giving rise to the warning
notice. Discharge or suspension shall be by written notice
to the employee involved and the Union. Warning notices.
suspension and discharge shall be without recourse ancd are
not subject to the grievance and arbitration procedure.

Nothing herein shall preclude the Union from filinc
unfair labor practice charges with the National Labor Lelations
Board regarding any discipline including discharge.

ERNIORITY

The principle of seniority shall be taken into account
only on layoff and recall from layoff; and then will be
considered on a classification basis where the factors of
skill, demonstrated ability and other pertinent factors
regarding performance of available work are relatively
egual.

uenlorlty shall accrue from the most reccnt beginning date
of employment by the Employer. Any employee's seniority shall be
terminated for any of the following reasons:

1. If the employee quits.”

4, That Teresa Annette Coon is a member of tho bur’alnlhg unit
represented by the Complainant; that Coon had not rcceived any warning
notice puréuant to the Dlscharge and Discipline provision of the afore-
said collective bargaining agreement; that on November 1, 1¢74, Coon
reported for work and, when her shift began, went dlrectly to the
taping machine and started to operate same; that, shortly thereafter,
Heinzeroth ordered Coon to leave the taping machine and to perforn
frying and stacking work; that Coon refused, and continued working
on the uaolng machine until her 5:00 p.m. breah, that, when Coon
returned from her break, Leinzeroth agaln ordered that Coon work in
the frying room; that Coon refused to do so, wiereupon Heinzcroti:
inforned Coon that, if she refused to perform tie assigned job, such a
refusal was considered a quit:; and that this exchange between Coon and
icinzeroth was repeated several times during the ccurse of the sauiflt.

5. That, a short time later, Ianson came ovt of his office and
told Coon tliat her refusal to perform frying work as Jirected wvas
consicered a cquit; that Coon responded that she didn't cuit because

she couldn't afford to; that Hanson then asked Coon to punch out on
her time card; that Coon refused to punch out; that Hanson puncucd

out Coon's time card; that Coon went over to her mother's work station:
that Henson followed and asked the mother to nersuacde Coon to neriorm
the work (and grieve the matter later); and that Manson then askac
Coon to leave the premises, which she did.

6. That, ln naking its decision to deem Coon as hoving auit
her emplovient, Respondent made an interpretation of the aforaesaid
collective Darﬂnlnlnn agreement in light of an alleged unnnrutaﬂanﬂ
reached orally by the representatives of the Complainant anc th
Pespondent Jduring necotiations for said collective bhargaining g
to the effect that a refusal to perform assioned wori would cons
a culit.

‘J

rag
tit
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7. That, on ilovember 4, 1974, thes CGrievant reported to verx and
Landed ilanson a written staterent whersin she stated that she did not
guit and was reporting for work; that ilanson ctated that she ha’ guit
when she refused to norform her assigned job on November 1, and that
she should 1npﬁ61atplv leave the nremises:; and that the rJ evant then

left the Respondent's nremises and has not returred to morh.
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8. That, on November 1, 1974, Coon filed a grievance under the
collective bargaining agreement, wherein she protested the termination
of her emplovment:; that said grievance was served upon the Respondent
by placing a copy thereof on Hanson's desk; that Hanson rcceived said
grievance on or about November 2, 1974, but made no response thereto;
that, subsequentlyv, the Complainant made a demand on Hanson for the
reinstatement of the grievant, taking the posltlon that Coon had bheen
discharged without benefit of a written warning notice prior to her
discharge, and that Coon had not quit her employrent; that Hanson took
the position that Coon had quit her employment and that the matter was
not subject to the grievance and arbitration procedures of the collective
bargaining agreement; and that, at all times subsequent thereto, the
Respondent has failed or refused to process the grievance of Teresa
Annette Coon, as a grievance under the aforesaid collective bargaining
agreement or to proceed to arbitration on the grievance of Teresa
Annette Coon.

9. That the grievance of Teresa Annette Coon concerns a difference
or dispute arising out of the interpretation and application of the
collective bargaining agreement between the Complainant and the
Respondent.

Upon the basis of the above and foregoing Findings of Fact the
Examiner makes the following

CONCLUSION OF LAW

That the Respondent, Zapata Kitchens, Inc., by refusing to
proceed through the grievance and arbitration procedure on the
grievance of Teresa Annette Coon has violated, and continues to
violate, the terms of the collective bargaining agreement between it
and the Complainant, Drivers, Salesmen, Warehousemen, Milk Processors,
Cannery, Dairy Employees and Helpers Union Local Yo. 695, affiliated
with the International Brotherhood of Teamsters, Chauffeurs, Varehouse-
men and Helpers of America, and, by such violation of a collective
bargaining agreement, the Respondent, Zapata Xitchens, Inc., has com -
mitted and is committing, an unfair labor practice within the meaning of
Section 111.06(1) (f) of the Wisconsin Employment Peace Act.

Upon the basis of the above and foregoing Findings of Fact and
Conclusion of Law, the Examiner makes the following

ORDER

IT IS ORDERED that Zapata Kitchens, Inc., its officers and agents,
shall immediately:

1. Cecase and desist from refusing to acree to the anpointment
of a member of the staff of the Wisconsin anlOJment Pelations
Commission as Arbitrator to determine the grievance filed by Teresa
Annette Coon, or otherwise refusing to submit the grievance filed by
Teresa Annette Coon to arbitration.

2. Take the following affirmative action which the Zxaminer finds
will effectuate the policies of the ™Wisconsin Employment Peace Act:

a. Comply with the arbitration provisions of the collective
bargaining agreement existing between it and Complainant
with respect to the selection of a member of the staff of
the Wisconsin Employment Relations Commission to act as
arbitrator with respect to the grievance of Teresa Annette
Coon and the arbitration of same. :

b. ©Notify the Complainant that it will proceed to arbitration
~ on said grievance, and all issues concerning same.
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c. DMNotify the Wisconsin Employrent Relations Cormission that
it will agree to the appointment of a member of the staff
of the Visconsin Employment Relations Commission as an
arbitrator to determine the aforementioned grievance.

d. Participate in the arbitration proceeding, before the
arbitrator so selected, on the aforementioned grievance.

e. Notify the Wisconsin Employment Relations Commission, in
writing, within twenty (20) days of the instant Order, as
to what steps it has taken to comply herewith.

Dated at Madison, Wisconsin, thisEZiZ{day of April, 1975.

WISCONSIN EMPLOYMENT RELATIONS COMMISSTION

_@jmmg F %9)0[!!“’
nnis Mccllllgazj Examiner
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JAPATA KITCHEKNS, IiC., IXII, Decision Ho. 13228~

FEMORANDUM ACCQMPANYILG FINDIIIGS OF FMACT
CONCLUuIOw OF LAW AID ODDLE

The Teresa 2nnette Coon grievance arose during the effactive

term of the collective bargaining agreement which existed ketween
the parties.

Tne Complalnant maintains that the XIespondent constructive l;
discharged Coon by refusing to allow her to continue working. s a
rbsult, the powPlalnant contenos, the Respondent violated the dis-
charge and discipline provision of the agreement by failing to give
Coon & written warning notice prior to the alleged discharge. The
Complainant alleges that the Despondent refuscd to process the gricvance
of Teresa Znnette Coon through the grievance procedure ani, in its
prayer for relief, the Complainant requests that the Ixaniner decicde
the merits of the Coon grievance. Therefore, the Complaln ant asks for
a determination in this proceeding that the Respondent's discharqge
of Coon vas in violation of the agreement and tnprebv in violation of

fection 111.06(1) (£) of the ¥Wisconsin Employment Deace rct.

In its answer the Respondent denies the allecations of the
Complainent and alleges, as affirrmative cefenses, that the Fesrondent

(a) clied on mutuallyv acreed interpretatior of tha
¢c1pllne and Dlschargh clause with Complainant,
throuch Loy Lane, its authorized rovranuntafwve virich
did not recuire that refusal to perform assicnad
considered 2 discharge, but » quit, and

(")  that if for anv reason the termination was ¢ disclarce

there was hy contract "no rrcourse’.

Tor the reesons discussed below, it will not s nccessery to
discuss the merits OF the COWFlaJnant S llecntion(tuau the Tespondont
viclated the terms of the collective bargaining agreeicnt by .»ilinq
to give the cgrievant a written warninc notice prior'to tar allegoed
discharce. It will also not he necessarv to deal with the Dasrondent’
cdefenses on the merits, axcept insofar as theyv ralate to the Tuw 10vor’<
position that the grievance of Teresa Znnette Coon is not arhi tr
under the provisions of the collective bargaining agreerent.

'h
l

-

)

b le

Al

Assertion of WERC Jurisdiction ~ "here Contract
Provides for Final Disposition of GOrievances

It is clear bv & long line of decis s that the Commission has
consistently refused to assert its jurisdiction to decide cowplaints
that one party has violated the terms of a collesctive barhslzwnﬂ agree-
ment where the Acreenent provides for a final disnosition of such
~uestions. / This policy is consistent with the Hody of law which has
been anplied in the federal courts under Section 301 of the Lahor-
"snagenent Relations Act. 2/ Complainant urges that even thouch it war
Le the established nolicy of the Cormmission to refuse to assert itz
jurisdiction to determine the alleged contract violations where th=
agreement provides, as does this one, for the final disposition of such
questions, the Commission ought to assert its jurisdiction in this case.
The Complainant hases its argument on the Respondent's refusal to discuss

i/

ive* Falls C‘oon Creamery (2311) 1/50; Hurlkburt Co. (4121) 12/55;
ierce Auto Body Works (6635) 2/64; AmeTrican Notors Coro. (7488) Z/4€:
llen Bradley Co. (76592) 7/66; Rodman Industries (9650--A) 9/70.

W‘ﬂ’ﬂ

2/ Cf. Drake Beakeries Inc. vs. Local 50 American Bakeryvy & Con-

fectionery Vorkers, 50 LRRM 2440 (U.5. Sup. Ct. 1962).
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Coon's employrent status,; to nrocess the grievance of Teresa Annette
Coon through the grievance procedure, or to go to arbitration on same.

The Comnmission has ruled that a refusal by the Emnlover to nroceed
to arbitration hecause of his belief that the emplove involved had no
rigitts under the collective bargaining agreement did not, in itself,
warrant the exercise of the Commission's jurisdiction to determine the
grievance on the merits. 3/ Where one party to a collective bargaininc
agreement completely ignores and rejects the voluntary method for the
settlement of disputes thereunder, without any defense or reason whatsoever,
the Commission may, in order to effectuate the nolicies of the Act,
unless the complaining party requests an order compelling arbitration,
determine whether or not the agreement has been violated without
requiring the complaining party to be frustrated in seekino an adjudice-
tion of the dispute through arbitration. 4/ However, this is not
a Mews situation where the behavior of the Employer is such that is has
wholly rejected and refused to follow the contractual procedures. Rather,
the Respondent here refuses to proceed to arbitration on the mistaken
belief that the agreement imposes on the Respondent no duty to do so.

The Examiner finds the facts presented here would not justifv a
departure from the well-established and sound policy of refusing to
consider the merits of a contract violation where there is a vrovision
for final and binding arbitration in the agreement.

The Examiner concludes that his function in the present unfair
labor practice proceeding ought to be limited to deciding the question
of whether or not the Respondent is in violation of the agreement by
refusing to proceed to arbitration on the grievance of Teresa Annette
Coon. The basic federal law in this regard was established by the cases
which have come to be known as the Steelworkers trilogy. 5/ The law
of those cases has been established as the policy of this Commission in
numerous cases 6/ In its simplest from that policy is as follows:

"In actions to enforce agreements to arbitrate, we shall

give arbitratioh provisions in collective bargaining acree-

ments their fullest meaning and we shall confine our function

in such cases to ascertaining whether the party seeking
arbitration is making a claim, which on its face is governed

by the contract. We will resolve doubts in favor of coverage." 7/

Applving that policy and the test contained within it to the contract
at hand, it app ars that two issues pertaining to the Teresa Annette
Coon grievance are clearly arbkitrable.

3/ PRodman Industries, Inc. (9650 2,B) 11/70 (?£f. Brown Co. Cir. Ct. 2/72)

4/ Levi Mews d/b/a News Readv Mix Corp. (6683) 3/64 (,iff. 29 Wis.
- 2d 44, 11/65; Bob Harrison Trucking (9051-A,E) 4/70: ¥Wonderland
Foods (19256-A,B) 7/71.

5/ Steelworkers v. American Mfg. Co., 363 U.S. 564, (1960); Steelworkers
v. Warrior & Gulf Navigaiton Co., 363 U.S. 574 (1960); Steelworkers
v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

6/ The leading case is Seaman-Andwall Corp., (5910) 1/62.

7/ Seaman-Andwall Corp., at ». 14, 1/62.
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CUIT

“e Respondent argues, in its brief, that thﬂ rofusnl v Coon
to nerforr assigned work constituted a quit; therefore, there
was no diSCJarqe. The PResvondent points out txat rb1trat on decisions

i
supvort the proposition that a refusal to perform work iz a quit.
Tespondent also maintains that past practice under the clause in quastion
supports such an interpretation. TFinally, the Respondent clairms that the

T emenmdratrari-ad FacEtmAang ~AF Flha rnardiact
uncontroverted TesStinony oI Tile pareles }3argalﬁln" hi Stor" Cleerl‘!

shows that the Complainant considered refusal to perform assigned wori
to ke a quit. The Nespondent concludes that to allow the Comnlainant
not to contend that the termination here involved is a discharge would
be ‘grossly inequitable and contrary to the mutual intent of the parties
to the Agreement

The aforementioned seniority article in the nartles’ collective
argaining agreement states that an employe's sentorlty shall be
terminated if the emnloye quits. The Pespondent has raised the
affirmative defense that it relied on mutually agreed upon interpretation
of the Discipline and Discharge clause with the Complainant. The o
Comnlainant has not conceded such interpretation, and the Exaniner

omplainant ha conceded such retation, and the
finds that a cuestion has arisen concerning whether Coon cuit

her ermlovment. Interpretation of contract language and narole
evidence is more properly made by an arbitrator than by the undersigned
in this unfair labor practice forum, and deferral to the arkitration
process made fully implements the policies of the Wisconsin Fmployment
Paace 2ct discussed above.

NQOTICE PRIOR TC DISCEARGE

The Complainant alleges that the Respondent should have cgiven Coon
a written warning notice prior to her discharge. The Resovondent, in its
brief, maintains that the agreement denies review of discharge by the
Wisconsin Fmployment Relations Commission. Essentially, the Respondent
relies on the aforementioned Discharge and Discipline provision to
claim that no restrictions are placed on the Respondent as to grounds
for discharge. The Respondent argues that the only restriction is as
to brocedure, in that, except for certain offenses, a prior written
warning notice is reaulred. The Respondent states that, assuming the
provision is subject to full and unlimited recourse, tbe sole issue
for an arbhitrator, a court or the Wisconsin Employment Relations
Commission, would be whether the nrior notice if required, were given.

The Union doesn't concede that point either, and the Examiner
concludes that an issue concerning notice prior to discharge of Coon
arises under the terms of the contract. While it is true that an
Arbitrator may agree with the Respondent's arguments, it is
also conceivable that an Arbitrator could find that the Respondent
has violated the agreement and could fashion a remedy for the Respondent's
failure to give Coon a warnlng notice. For reasons stated above,
interpretation of said provision regarding the requirements of a
warning notice prior to discharge, and the fashioning of a remedy, if
any, is better left to the Arbitrator.

MERITS OF ALLEGED DISCHARGE

The Respondent argues in 1ts brief that rules of contract con-
struction require finding of denial of recourse to the Wisconsin
Emplovment Pelatlons Commission. Thus, the Respondent maintains that
the sentence "warning notices, suspension and discharge shall be
without recourse and ar not subject to the grievance and arbitration nro-
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cedure,” means without recourse to the grievance procedure and

the Courts and the Wisconsin Employment Relations Commission. The
Respondent says that to argue, as the Complainant doe° that “without

o t .
rornanroa thmr ~nr + AriIawanc~as and rhhg radd A P T R, NS a
regoourse ers Aa.':)_/’ [te] gr rievance and arbitration' creat: a

redundancy and a surplusage. MNorcecover, the Respondent auds that thers
would be no reason to specifically preserve access to the lational
Labor Relations Board for the scope of the discharge and discinpline
clause, if “without recourse” did not mean, and was not intended by
the parties to mean, without recourse of any kind, including to the
vlisconsin EFmployment Relations Commission.

The ILxaminer finds the Resvondent's ar

o
......... er finds the Respondent's argu e as to
any grievance relating to the adequacy of the gr unds for a disc harce

of Coon, and interprets the phrase “shall be vithout recourse® to mean
nmoxre than the prohibition against using the grievance procedure in

regard to warning notices, suspension and discharce. That this »nro-
hibition extends. to the courts and the Wisconsin Fmployrent Relations
Commission hecomes clear when one examines the neqgotiating historv of

the two parties. The testimony is unrefuted hy uhe Lonplalnant thot tha
Respondent refused to agree to any discharge or digcinline clause in

the Agreement until the Complainant proposed a clause providing no
recourse after discharqge or discipline. The testirionv, a2lso unrefuted

by the Complainant, is that the parties agreed that ”w1thout racouxrse
meant no recourse to the Wisconsin Emplovment Relatiors Cormission as

well as the grievance arbitration procedure. The f£xaminer concludes

that the merits of a discharge, suspension or warning notice, unlike the
procedural reguirement that the Respondent first issuved a written warning
notice prior to discharge, are not governed by the terms of the contract.
Therefore, the Respondent is under no oullqatlon to procead to arbitration
on sane.

Based on the ahove, the FExaminer finds that the Tespondent is
under a duty to proceed to arbitration regarding the arievance of
Teresa Annette Coon; that Fespondent has violated the contract bhetween
it and the Complainrant for refusing to proceed to arwlfrat¢0h on said
grievance; and that, therefore, the Respondent has violated Section
111.06(1) (£) of the Wisconsin Employment Peace Act for refusing sare.

Dated at Madison, Wisconsin, this/¢%¢6ay of ~pril, 1975

WISCONSIIT EMPLOYMENT RELATIONEG COMMIGETOU
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