
STATE OF WISCONSIN 

BEFORE THE WISCONSIIT?J lZ4PLOYMENT RELATIONS COMMISSION 

: 
In the blatter of the Petition of : 

: 
GENE&s DRIVERS, DAIRY ENPLOYEES AND : 
HELPERS LOCAL UNION NO. 579, : 
affiliated with INTERNATIONAL : 
BROTl1EF~IOOD OF TEkAJ!lSTERS, CiIAUFFEURS, : 
WAlUXi)USE~IE'i\l~ AND HELPEPS OF AMERICA : 

: 
Involving Certain Employes of : 

: 
CITY OF MILTON : 

Case I 
No. 18449 PIE-1120 . 
Decision No. 13400 

AJjearances: ---_. 
Goldberg, Previant & Uelmen, Attorneys at Law, by Plr. Thomas J. 

Kenney-, ---- appearing on behalf of the Petitioner. --- 
Roethe and Huhrow, Attorneys at Law, by Mr. Jeffrey T. Roethe, 

appearing on behalf of the I~unicipai-iZm$oyer. - 

DIRECTION OF ELECTION -- 

General Drivers, Dairy Employees and Helpers Local Union No. 579, 
affiliated with international Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and IIelpers of America, having petitioned the Wisconsin 
Employment Relations Commission to condcut a representation election, 
pursuant to the Municipal Employment Relations Act in a bargaining 
unit consisting of all employes of the City of 14ilton employed in its 
Street, Sanitation and Sewer Departments: and a hearing on said 
petition having been conducted at Milton, Wisconsin, on December 4, 
1974, Sherwood Malamud, Bearing Officer being present, and the 
Commission having considered the evidence, and being satisfied that 
a question has arisen concerning representation for certain employes 
of the li'lunicipal Employer; 

NOW, THEREFORE, it is 

DIRECTED 

That an election by secret ballot shall be conducted under the 
direction of the Wisconsin Employment Relations Commission within 
thirty (30) days from the date of this Directive in the collective 
bargaining unit consisting of all employes employed on the Street 
Crew, the Sanitation Department and the Sewage Plant excluding office 
and clerical employes, supervisory, confidential and managerial employes, 
and all other employes of the City of Milton, who were employed by the 
Municipal Employer on February 28, 1975 except such employes as may 
prior to the election cuit their employment or be discharged for cause, 
for the purpose of determining whether a majority of such employes 
desire to be represented by General Drivers, Dairy Employees and 
kielpers Local Union No. 579, affiliated with International Brotherhood 
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of Teamsters, Chauffeurs, Warehousemen and Helpers of America, for 
the purpose of collective bargaining with the above-named Jjunicipal 
Employer, on questions of wages, hours and conditions of employment. 

Given under our hands and seal at the 
City of Iladison, Wisconsin this 28th 
day of February, 1375. 

WISCONSIN EMPLOYWWT RELATIONS COMUSSION 

By f$dtd!h-- . 
1COrrLs Slavney, Chaxrman 
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CITY OF P.iILTC!iiI, I, Decision 140. 13400 I-- _---- -.- -. 

~.!:ZE~IORZ~~~IDUJ!! ACCON?AJ!fYING DIRECTION OF ELECTION _-__- 

IPJTRODUCTIOi'1: -- 

At the outset of the hearing, Zocal 579 moved to amend its 
petition to include the Water Department employe in an amended unit 
described as: 

"All employees employed by the City of Milton in its 
Street Department, P7ater Department, Sanitation Department 
including'Garbage Collectors, and Sewer Department but 
excluding office and clerical employees, supervisory 
employees and all other employees." 

iocal 579 indicated that should the Commission determine to exclude 
the \'iater Department employe from the above unit, then it would stand 
elections in a unit comprised of employes of the Street, Sanitation 
and Sewer Departments, as well as in a Water Department unit. The 
Hunicipal Employer, on the other hand, opposed the Union's attempt 
to include the Water Department employe in an amended unit, and the 
Municipal Employer was opposed to the Commission directing an election 
in the Kater Department unit without the Petitioner filing a separate 
petition and the Commission scheduling an additional hearing thereon. 
The Hearing Officer deferred ruling on the Petitioner's motion to 
include the klater Department cmploye in the unit: however, the parties 
introduced testimony and presented written arguments on this issue. 

During the course of the hearing, two eliuihility questions arose 
concerning the supervisory status of the Superintendent of Streets, 
Charles Fischer and the Sewage Plant Operator, Jeffrey Rapaal. 

Unit Question 

The ,City of Llilton employs eight individuals (including Fischer 
and Papaal) in its Street, Sanitation and Sewer Departments (these 
three departments comprise the City of Iiilton Department of Public 
Eorks) . David Schultz is the only full-time employc employed in the 
City's Water Department. Charles Bingham, as Director of Public 
Worlcs , supervises all enploycs in the Street, Sanitation and Sewer 
Departments, and as Superintendent of the Water Department, he 
supervises the one b7ater Department employe. The Water Department 
wcas organized under Section 198.22 of the Wisconsin Statutes, and 
as such, it is a municipal corporation which is governed by a Water 
Commission consisting of five members appointed by the Kayor and 
approved by the rlilton City Council. One of the five members, under 
tile City's ordinance establishing the 17ater Commission, must be a member 
of the l!;i.lton City Council. 

Petitioner maintains that the common supervision of the Street, 
Sanitation and Sewer employes and the Water Department employe, by 
Charles Uingham, Director of Public Worlds, the regular use of 
employes on the Street Crew to fill in for the Treater Department 
employc on weekends and on his vacations; and the fact that the 
fringe benefits enjoyed by Schultz, the 17ater Department employe, 
are identical to the fringe benefits of City of Kilton employes 
cstablishcs a ComirUnity of interest between the Water Department 
employe and the crnployes in tile Street, Sanitation and Sewer 
Departments, such that the establishment of a unit in the Iiater 
!jepa.rtment and one in the Street, Sanitation and Sewer Departments 
would only serve to fragment cmploye units in the City of Milton. 
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?'he ;Gunicipal Lm~~loyer arcpcs that the Water Department is a separate 
lcqal entity witill a.11 indcpcndent water Commission charged with the 
resuonsihility of mzilacjil~q the Ciater Department. Tile City admits that 
City cmployes i;.o viorl; at &e i:ater Department, however, the VJater 
Department reirilburses the City for such time. 

.i<ecently , tile CoirXIiSsion in the Ci-t+ of SpaL-ta L7ater Utility, 
3ecision Lo. 12312, u/74, at page 3, Z3e-+iFZiGSCC3T~% 
inanuropriate to include c~~yloyes of a ';i'atcr Utility established under . . .- 
SeC tioli 19 8. 2 2 Lii th C?iTlj710~,reS of Sparta's Department of Public 
I\'orl;s , A,eCEtUse; 

"';Clle 17ater ;Jtility hudyet and entire Operation is 
indc!:)endcnt of any other body. The Yatcr Uti1i.t~ does its own 
hiring;, firinq and sets its own salaries, wacps, ilours, working 
conditions xl?. otller ter5is of ~E~plO~LEnt witllout consultation * - ,. XItxl LllE cl; . * 1 y Council, although traditionally, the Xater 
Utility has followed the pattern set by the Council in marly 
of these areas. ‘I’il.E?re is some interchange of equipment between 
the City and the Eater Gtility, but unlike other City 
departments, rent is paid for the use of such equipment." 

The City of iiilton !AIater Department is a separate legal 
entity, and, therefore, the Commission concludes it would be 
inappropriate to include tile :6ntcr Department eIXpl.OjX in a unit of 
Cl?~]~lOpZ-3 of a separate and distinct IW-Lcipal Employer. Therefore, 
tile Com~LG-ssioil il;lS today, directed an election amoi?g the ei3plOyeS 
of the City of Pilton Ltrect, Sanitation and Sewer Department 
eq'loycs , anti. the Commission has also directed an election in a 
separate unit comprised of all err,~~loyes of the Kilton Xater 
L'cpartmcnt. l/ . -. 

i;l%ibility - - 

Uarlcs Tischer, as Superintendent of Streets for the City 
Lilton, is tI:lc second rankinrj official in the City's Department 
I:klic :,!orks , whicl; com~riscs the City's Street, Sanitation and 

of 
of 

SCWC2lZ ik [:a l:t1~\ClltS . tllieil L"isciler Was promoted to Superintendent, 
he received an increase in salary from $3.74 i>cr hour to a 
?11i,31)0 annual salary; c'espitc the fact that 3ischer is a salaried 
em;>1oye, Fi:;cI~er still receives overtime pa:;. Fisciier schedules 
the daily \::ork f0.r the five--man street creii,7 . Ile counsels eqloyes 
ViilOSC work is ilot I-l!? to par, and he calls out the creP7 to clear 
Sl-lOW, althOU<:jl the latter function sometimes is exercised only 
after consulting i.7ith the Director of Ptilic S?orlcs, Charles tij.iqham. 
Pisclier spends approximate3.y 9 5 l-crcent of his time performing the 
same task:; anti duties as other empioyes on the street crew. 1Ie does 
not possess the authority to hire and fire enployes or effectively 
recommend s amn . 2/ iIUe to the size of the crew, Bingham discusses 
tile niring of l>rZspectivc ~m~3loyes with Fischer in ti-le same manner 
that he discussed such matters with him prior to his promotion to 
the r.,osition of Superintendent. 'Ihe Commission is satisfied that 
Fischer is a leadman, acting foreman, and thus he is eligible to 
participate in the election. 

Jeffrey Rapaal is ttle Sewacje Treatment Plant operator. IIe is 
the only regular full-time en?ploye assigned to the Sewage Treatment 

;.:il ton :::uniciaal -. A----- ~itilit. --- a/k_(a --- Y!ater City of Kilton (Ilater Dept.-j- _ (De%lsl?% - . . ., - --..-- 15-7&qyy--- ____--~-_ _-.-.._ ----_-I- !lo. l 3 12 o 

?/ 'I'ile Director of I:uZ.~lic i?orks received only one recommendation from 
I?ischer to llire an er;i>loye and that pertained to the ilixiny of 
Fischer's son as a part-time employe. 
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Plant. Every third weekend, Rapaal works in t?le Kater Department. 
Rapaal spends approximately 30 to 40 percent of his 
the same tasks and duties 

ti:ilC! performing 
as other employcs of the street crw. 

Although Kapaal receives a salary of $8,500 per annum, this rcnrescnts 
approximately the annual wage of an ernploye at the top rate in-the 
Street and Sanitation Departments. The Municipal l~~mj?loyer claims 
Kapaal is a supervisor llecause he has authority to call in employes 
and assign overtime on those occasions whell it is necessary to 
repair the sewage lifting stations, etc. This authority to call 
in employes to perform routine work is exercised sporadically 
by Rapaal; other than the above occasion, Rapaal supervises no one 
other than himself. In light of Itapaal's lack of authority to hire, 
fire, discipline or effectively recommend same, the Commission 
concludes that Rapaal is not a supervisor, and thus he is eligible 
to participate in the election. g/ 

Dated at Madison, Wisconsin this 28th day of February, 1975. 

By A--L- 
--F--'-‘----- - L4orn.s S lavney, CllaZ?Gi----'--~--- --. 

Bo. a C1^'S-X3gihizi-; Co wilissioner 2 il 
a%bJe!2p- ._-.--- - 

; i 

/ "y')',.-> ,.'-+ ;r,,.~ 
_I-- 

- 
. L c. -‘~-.-..--. iIerman !l!orosian, CommlsZGier 

3/ See City of Lake blills (Decision No. -------* 9516-B) l/75, where a VJaste 
Water Treatment Plant superintendent was included in an overall 
unit of employes. 


