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In tiie flatter of the Petition of

DURALID Uil IT‘L..D SCuO0LE, JOINT
DISTRICT NO. 1, CITY CF DUPAND,
L. Al Case 11

To. 18514 Mk-112S
Decision lio. 13552,

44 4o % a3 w3 2w we >

Involvine Certain Lmploves of

DURAID UMIFIED SCHOOLS, JOINLT
DISTRICT JO. 1, CITY CF CURAND,
cT. AL,

v ee 4

I

Appearances:

i'r. Vaughn ioffrman, Listrict Superintendent, appearing on Lehalf

"7 Tof the Fetitioner.

Lawton & Cates, Attornevs at Law, by lr. Jolin C. Carlson, ampearing
on tehalf of the Durand Iducation ~ssSociation, affiliated with
the Ulisconsin Lducation Association Council and the National
I'ducation Association.

“r. Fred L. Skaricn, Staff Representative, appearing on behalf of

"™ "¥hz Durand Education Association, affiliated with the ¥isconsin
lederation of Teachers and the American Federation of Teacners.

ORDLER OF DISMISSaL

Durand unified Schools, Joint District ilo. 1, Citv of Durand, et.
al., rereinafter referred to as the Petitioner, havinc on .overnwer 20,
1974, filed & retition with the Visconsin Ernloyment Pelations Comnission
to conduct an election nursuant to Section 111. 70(4)(d) of the :'uniciral
vmrlovment Relations Pct, among certain of its emnloyes, to determine
whetiler said emnloyes are represented for the nurposes of collective
parcainine v the Durand Lducation 2Association, affiliated with the
isconsin Lducation Essociation Council and the l.ational Zducation
350ciation or tie iivrand cGucation 2Association, affiliated wita tae
“isconsin Tederation of Teacliers and tne 2merican Federation of Teecners:
and a hearinc on such netition havino been conducted on becerizer v, 1374,
at Durand, ‘’isconsin, Ceorcve *. Fleischli, learina Cfficer, peine wresent:
anc the Commission havine considered thie evidence and arourents of tae
narties and veing satisfied that the retition hacs oeen untirely filed;

"M, THERFPORL, it is
OFDERED

mhat the petition in the instant matter be, and the sare nerevy is,
dismissed.

Given under our hands and seal at the

City of Illadison, Visconsin this 23
day of Anril, 1975.

VIS pO%’ EI«IP~ i RELATIOS CCxISSICu
by . o

.Q rm:m Lorosa.an, C,O \1’11ss.LOner )
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DURALD UnIfIuh SCLOOLS, JOINT DISTRICT 10. 1, CITY O DUDANE, T. Au..

11, Decision o, 13552

MEMORANDUL, ACCOMPZIYING ORDER OF DISvISSAL

In the 1973-1274 school year, the Petitioner ermloved 71 tezcaers
in a voluntarily reccognized Larcaininc unit consistinc of all ennioyes
of the Listrict engaged in teaching, includinag classroom teacaers,
cuidance counselors, sneech: tneramists and llorarlans, but excluding
adaministrators, grlncioals, supervisors, coordinators, sutstitute
teachers, non-instructional wersonnel suchi as nurses, teachers aice
anc social workers, office, clerical, maintenance and onerating EFDlOVEb.
Pursuant to the collectlv; hargalnlna agreement then in ceffect, all cut
three or four of the employes in the unit had executed check- off
authorizations authorizing tine Petitioner to withhold from their ray-
cneckg, on a rontnly Lasis, an amount of monev ecual to taeir dues for

ineir membersnip in the Durand Zducation issociation (DLA), the

voluntarily recocnized barcaining agent, as well as their dues for
their mempbersiiip in the ”1°con51n Lducation Association Council (Vin2(C),
the National fducaticn Association (3En) , the HWorthwest i/isconsin
Lducation Association (wiiL2), vwest Central vielfare Council (:/C2) and
viisconsin Lducators Polltlcallv Active and Concerned (“EPEC) 1/
All of the dues so ceducted were remitted tc the Treasurer of the Durand
iducation ZAssociation on a monthly Lkasis ovursuant to the terms of tue
agreement.

bometime vrior to August 15, 1974, the Petitioner and the represen-
tatives of the DIZ2 entered into a collectlve bargainino agreernent
effective from 2ugust 15, 1974 and to continue in effect until
wagust 14, 1976. That agreement contains the followinag onrovision,
which is relevant herein:

"ARTICLT VI

CHLCKROFF OF DUES

A, The board shall collect the dues of rembers of the DEA
by deducting such amounts as determined by the DA from the
pavroll checks in twelve separate equal sums on the 20th

of eac.a mwonth from merbers who authorize such deductions in
writing prior to Seoterber lst. ‘hese monthly deductions nust
pe naid to tiie LFA “Treasurer ecach month after collection.”

Beginning on August 19, 1974, the Petitioner becan receiving
authorization cards from a number of teachers autnorizing the
deduction of dues for the 1974-1975 school vear. Prior to August 29,
all of the cards were on & form, approved by the District's rayroll
officer, which reau as follovis:

1/ Althouga the record coes not indicate whether there were any teachers
) vho 2uthorized thz otiacr deductiecns Rut ¢id not z2uthorize deductions
for VUpriC in 1972-1274, saveral hracaers did <o in the 1974-1975

scinool vear.
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PAUTHCRIZATION FTOR
PAYROLL LZDUCTION
1974-75

I pLRLBY AUTHORIZE ik TAYROLL OFFICER TO DuLDUCT FROI! MY
SALARY TrL FOLLOUING, AS SPECITFIED BLLOW, 'Ol PROFLSSIONAL DU.LS:

r

TOTAL: $ divided by 12 = 3 __PER HMONTE

ThE DEDUCTION SHALL LE TAKEN Iil £QUAL AMOULTS FROM Y 12 [IOWThLLY
PAYPOLL CHECKS FOR THE SCHOGCL YEAR 1974-75.

DATE: SIGUED:

WITNESSED bY: n

On August 28, 1974, at a meeting of the DEn, certain actions were
taken in an effort to disaffiliate the DLA from its affiliation with the
WEAC and the McA, and to affiliate the DEA with the Visconsin Federation
of Teacilers (V/FT) and American I'ederation of Teachers (AFT). On August 29,
and 30, 1974, a number of teachers nresented authorization cards to the
Petitioner on a form, avproved by the District payroll officer, which read
as follows:

"2UTRORIZATIOM FOR
PrAYROLL DEDUCTION
1974-75

I kEREBY AUTHORIZE ThE PAYROLL OFFICER TO DEDUCT FROM MY SALARY
THE FCLLOWING, FOR PRCFLSSIOWAL DUES: ' ‘

____ A.F.T. $
o N.VLB.A, __ - kau Claire Convention
TOTAL: $  divided by 12 = § _ PER MONTE.

THE DEDUCTION SHALL LBE TAKEN IN EQUAL AMOUUTS FROM MY 12 HOWUTHLY
PAYRCOLL CHECKS FOR 1nlk SCHOOL YEAK 1974-75.

DATE: SIGNED: "

— o —— et e S — -

At the time that the Petitioner began receiving the cards authorizing
the deduction of dues for the AFT and NVWEA, Vaughn W, koffman, Superin-
tendent of Schools, became aware of the fact that an effort had heen
made to disaffiliate the DEX from its affiliation witn the WEAC and
NEA, and to affiliate the DEA with the FT and AFT. In those few
instances where a teacher who had previously presented an authorization
card attempted to file another authorization card, the Petitioner's
agent requested that they withdraw one of the two cards presented.
Otherwise the Petitioner accepted all cerds tendered.

As of Septermber 1, 1974, the Petitioner had in its possession a
total of 33 authorization cards, authorizing deduction of dues for ti.e
DEA, WLPMC, WER, WLA, %WC2 and Wi.PAC and 18 authorization cards authorizing
deduction of Zues for the 2vT ang NULA.  Since the Petitioner haea 73
teacners under contract to teach during the 1974-75 school year, the
remaining 22 teachers filed no authorization card with the District.
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tometime after September 1, 1974, one of the teacners who had authorized
deduction of dues for the AFT and NWEA withdrew said authorization.

In resronse to a request from Hoffman that the DLE2 supply him wita
a list of its nembers, tioffman received two lists on August 30, 1374.

- One list, which was presented to him by Cal Holland and signad bv

James DB. Vhite, who was President of the Di2 during the negotiations
leading up to the current collective bargaining agreement, and a

memder of the negotiating team, contained the signatures of aporoximately
37 2/ teachers under the following wording:

"The the [sic] follcowing wish to remain in the C.L.A. -
WC2, VILA & U.E.A, KWLA. Ve the undersigned authorize the
Durand Unified School System to deduct on a 12 monthly
pavment basis dues for the above mentioned organizations."

The other document, which according to hoffman's testimony was
a list of names, was not produced at the hearing. DBecause the list
was not produced at the hearing, it is impossible to tell how many
teachers signed the list or whether they were indicating their cesires
insofar as checkoff was concerned or renresentation or both. The
document did give iHoffman further reason to believe that some of the
teachers employed in the District had attemptecd to disaffiliate the DLZ
from its affiliation with the VLAC and NLEA, and affiliate with the . TT
and AFT.

doffman returned both lists to the individuals who had presented
them, and did not attempt to use them to determine which groun, if either,
represented a rajority of the teachers in the District. On September 11,
1974, hoffman received a document signed by four teachers in the District,
Richard !!. Duesterbeck, Charlotte Kraft, James 2A. Minette and 1/illiam
C. Penker, which read in relevant part as follows:

“On lhugust 28, 1974, the Durand Teaching staff held a meeting in
the rmulti-purpose room with the purpose being to 'discuss the
advantages and disadvantages of a possible affiliation with tae
AFY and UPT.'

At the beginning of the meeting, representatives of both the

vIE2 and the WrT addressed the membership and explained their
organizations to us. Following this, the meetinc was then opened to
guestions from the membership, which could be directed to either

of the organizatioms 2t the conclusion of the question and answer
rperiod, the representatives were asked to adjourn to the teachers
lounge and stand by in case they were neceded for means of further
clarification of issues.

The discussion then continued on the merits of the two organizations.
At the conclusion of the discussion, a motion was made to remain
known as the Durand Education Association but to affiliate with

the iiisconsin Federation of Teachers. XA second was made to this
rotion, and it was opened to discussion. Following discussion,

2/ The names of the 33 teachers who filed authorization cards on behalf
of tne DEA, WEAC, etc., were among the first 34 signatures on the
list. It is not possible to tell from Hoffman's testimony whether
all 37 names appeared on the list at the time it was shown to him.
Cne of the signatures on the list, which was introduced at the
hearing, had a notation beside it indicating that the verson sic¢ning
did not wish to authorize' a pavroll deduction, but did wish to Se
a member. Six other siagnatures had the letter %“C" behind tieir
names for reasons wnich eare unexplained in the record.
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a motion was made and seconded t6 have a vote on whether or not
to hold a vote on affiliation. This nassed on a voice vote.

Tie sunporters of the WEA then stated that only teachers who arc
nresently members of the DEA would be allowed to vote. This meant
that those teachers who did not join the DEA last vear could not
vote, nor could any new teachers who had not joined the association
as of vet. Those in attendance wiio were backing the affiliation with
the WFT did not onpose this restriction to the kalloting procedure.

After further discussion, a secret ballot was taken, and the result
of the vote was 24-22 in favor of affiliation with the Wisconsin
Federation of Teachers. It should be noted that the local unit
rernains as before--it is the Durand Education Association. Eowever,
the state and national affiliation of the local unit has changed.

This document is bein¢ submitted upon a motion passed by DEA
members at a meeting September 5, 1974. The motion was that the
president appoint a committee to notify the Board of Lducation of
the DLA's change in affiliation."

Also in early September, 1974, VWlhite and Lester liartin, who had
also been a member of the iegotiating team which negotiated the current
collective bargaining acreement, met with lHoffman to discuss the
question of the proper affiliation of the Durand Education Association.
vhite and Martin took the vosition that the Durand Education Association
had never been properly disaffiliated from its affiliation with WiAC and
HEA or affiliated with the V/FT and AFT, and produced documents including
the Constitution of the LA and WEAC to back un their claims. Hoffman
asked for and received a cooy of the minutes of the DEA meeting on
August 28, 1974 but did not attempt to resolve the cuestion of whether
the DEA had neen properly cdisaffiliated from its affiliation with the
WEAC and NEA or affiliated with the VWFT and AFT.

Because the District had failed to deduct the dues for anv of its
teachers from the first »aycheck issued on Ceptember 20, 1974, and
verhaps because Hoffman had suggested at a »rior Board meetinc tnat a
grievance be filed for the purpose of determining the District's oblication
to check off dues under the agreerient, Cames B. White wrote a letter
dated September 23, 1974 to Lioffman claiming a violation of the contract
checkoff provision. 1In addition, at a regular Board meeting held on or
alsout Senterber 25, 1974, & number of those teachers clairing that the
DZA had properly disaffiliated from its affiliation with the VEAC and
KEA and affiliated with the TFT and AFT indicated their desire to pro-
ceed to arbitration because of the District's refusal to honor any
cneckoff authorizations.

Cn Lovember 11 and 12, 1974, a pre-hearino conference and hearino
were held on the two crievances which claimed the District was violating
the collective bargaining agreement by refusing to honor any checkoff
authorizations. At that conference and hearing, the group claimincg
that the OLA was sffiliated with the 'EAC and UEA and the c¢rouv claining
that the DEA was affiliated with the VWFT and AFT were represented and
presented evidence and arguments with reagard to the alleged violation
of the agreement.

On Novermber 11, 1974, or shortly thereafter, a lawsuit was filed
in Pepin Countv Circuit Court by the Durand Education Zssociation, an
unincornorated association affiliated with the Wisconsin Lducation
Association Council, and the Wisconsin Education aAssociation Council, an
unincornrnorated association, I'laintiffs against Charlotte wraft, Richard
Y. Duestericeck, Jares r, Girette, Yillisr €. Penkxer, and the MDurand
cducation Cszsocieticn, affiliated witnh the U'isconsin Pecderation of Teachers,
frexicen Woderetinn of Lo-chwers, wofendants, wierein it was alleged, inter
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alia, that the action taken at the Zugust 28, 1974 meeting violated the
Constituticn of the Durand Education Association and the Constitution

and bv-laws of the lisconsin Education Association Council. In that
lawsuit, the Plaintiffs ask, inter alia, for a judgment declaring that
the Plaintiff, Durand LEducation Association, affiliated with the
Wisconsin Education Association Council, is the real varty in interest

to the collective bargaining acreement with the Durand School District.
The vefendants in that case have asked that the Court defer ruling in
that case pending a determination by the Commission in this case as to
whether an election will be conducted. In the meantime, pursuant to

a reopener clause in the collective bargaining agreement, the District
has been nresented with demands to negotiate a 1975-1976 salary schecule
by representatives of both groups. However, the Petitioner had refrained
from engaging in negotiations on the 1975-1976 salary schedule with either
group as of the date of the hearing hnerein.

POSITION OrI' TEE PARTILS:

The Pztitioner contends that because of the events cescribed above,
it is uncertain as to which group truly represents the Durand £ducation
Association, and is unable to determine its obligations with regard to
cneckoff under the collective bargaining agreement or which group to reet
with for the purpose of negotiations concerning the salary schedule for
the second yvear of the acreement. According to the Petitioner, it has
attempted at all times to avoid favoring one group over the other grouo
in exercising their right to select their own bargaining representative.

The Durand Education Association, affiliated with the Vlisconsin
Federation of Tcachers and American Iederation of Teachers, hereinafter
referred to as the LEA-TY, contends that it properly terminated its
affiliation with the T/E2C and i'EA and affiliated with the WI'T and 2FT,
and, therefore, is the representative of the teachers covered Ly the
agreement. lowever, in view of the fact that the DEA-FT concedes that
the Petitioner may have a reasonable doubt with regard to its status as
the representative of a majority of teachers employed in the District,
the DEA-FT raises no objection to the conduct of an election at this tire.

The Durand Education Association, affiliated with the Wisconsin
Ecducation “ssociation Council and the iiational Education Association,
hereinafter referred to as the DLA-EA, contends that the petition is
untinely in view of the fact that tiie current collective bargaining
agreement is not due to expirc until 2ugust 14, 1976 and argques further
that the Petitioner has not shown bv objective evidence that it has a
reasonable basis for believing that the DEA-EA no longer represents a
majority of its teachers.

DISCUSSIOL:

At the outset of the nearing, the DEXL-EA moved to dismiss the
petition on the basis that it was untimely under the Commission's con-
tract bar policy, first announced in the Wauwatosa case. 3/ The Eearing
Officer correctly held that although the petition would abpear to ke
untimely under the Wauwatosa policy, the Petitioner alleges facts which
might be sufficient to cause the Commission to refuse to apply its con-
tract bar policv and proceeded to take evidence in that regard.

At the end of the direct testimony of hHoffman, the only witness called
by the Petitioner, the DLI~-LA made a second motion, based on the correct
assumption that the Petitioner had no other witnesses that it desirzad
to call, that the petition be dismissed because tne Petitioner had failed
to neet the recuirement, also established in the Wauwratosa case, .tnat:

3/ Q;Hygtosa ioard of iducation (&300-n) 2/68, aff. Dane Co. Cir. Ct.
8/68. o
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"An Lrnloyer wetitioning for an @lection in an existing
unit rwst demonstrate to this agency at the hearing, by
OD]eCth° considerations, that it has reasonable cause to

elieve that the incumbent organization has lost its
majority status since its certification or the date of
voluntary recognition." 4/

The DEA-un's second rotion to dismiss is anparently based on an
1nt@rnretatlon of the aguoted language that vplaces the burden of proof on
the Petitioner in suca cases. hile it is clear that the Petitioner
in thls case hacé the burden of coing forward with the evidence for
the 'purpose of establishing that its clair is not insubstantial, the
Cormission is satisfied that it is 1nanpropr1ate to apply the concenrt
of burden of nroof in a non-adversarv hearinag on an election petltlon.
The |direct testimonv of Hoffman indicates a dramatic declins in the per-
centade of tcacners wio nad authorized checkoff for the DEA-EM and
conpetlnc demands for checkoff rights and bargainincg with regard to
the salary schedule for the second year of the agreement. Such
testlnony, if left unrebutted, would recuire a decision on the merits
and'we, therefore, uphold the Hearing Officer's determination to
develon an adoquate record for decision.,

|
t The contract bar rolicy was established by the Corimission for the
purvose of encouraclnc stability in an Pstabllshed cargaining relationsnip
O pOatDODlng, ~uat not Drev;rtlng, elections for the nurpose of chancing
or ellmlnatlnc the ua*qalnlpa reporesentative durince the term of an
existing collectlve varcaining agreenment. Once a bargaining representative
nas !kbeen nronerly certified or recognized and has negotiated a collective
bargaininy agreement of reasonable duration, the resultant stability
ougiit not Le disturbec Ly the intervention of the Cormission's election
processes, absent some comcelling reascn.
|
, Tanere are a number of situations vinere the underlying nurvose of
the jcontract l:ar policyv would not be servel by its awpllcatlon. Cne
wpll recocnized example is vhere the certified or recoqnized pargaining
roorasentatlvc ihas become <cefunct and is not in a »nosition to administor
tac|agroement Another recognized excevntion to the contract har nolicy
is the situation where tiie relationshin lhas already becore unstabls as the
result of a schisn, 5/ ancd an plcctlon wrould contribute more to stability
than the annlication “of tie contract ..ar nolicy.
|

(i the surfece, tiils case would annear to »nresent an cuarnle cof tas
t;ma of situation vhere thz e»nonlication of the Cormission's contract
~eriselicy would e inaphronriate. Ilowsvar, on closer analvsis thz
Cormissicon iz satisfied thiat it is not.

i Tile facts in this case do not suprort a findinc that there is a
schism. » scaism, accordinq to the definition apvlied by the National
Labér Pelations hoard, exists when A "local union or a grouv within a
local union has sought to change its affiliation in the context of a Zasic
1ntlaun10n conflict over funcamental nolicy consicderation involving ai

entlre “international union or a federation of unions.® 6/ "hile the
Corw1551on might not agree that the intraunion conflict under the

(1252).

i
4/ | Ibid at . 14.
| . - 3
5/ | The only Comitission case involvinc the apnlication of a schisa
T ! doctrine is the case cf lirtistic Cleaners & 'Launderers, et. al.
| (4918-r) 11/56. Tha leading case under the Jational Labor Rclations
boret ins Ccrshinr clate Corporation W21 UIRD 201, 42 LR 145D
i

o/ Lorsney Cnocolate C (or“ormtnon, supra, at 121 "LpB 905-907.

Ui
Ut
B
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facts in this case would necessarily have to arise at the !'CA level
(as on~os:d to the WIAC la2vel) it is satisfi=d for tie reasons articulated
in the ero“ey Chocolate case that it vould be inapnronriate to finé a

schisr in thls case. 1.5 tlie Board stated in that case:
"e « . 1f the schism coctrine could he invoked in the absence of

a masic intraunion conflict, it could be utilized to facilitate a

raid or to permit a dissident agroup to revudiate the kargain

mnade bv the existing representative, thus providing a reans for

circurmventing the normal contract kar rules when stability could

pe naintained on the basis of the contract without an election.' 7/

In helding ss wve do that the agreenent is a bar to an election at
tais tiwme, the Commission does not reach the question of wvhether tue
Lmylovar has reasonable cause to believe that the incumbent organization
has lost ite majoritv status, or vhether it would he justified on
that basiz in refusing to meet with the DEA for the nurpose of negotiating
the 1375-1¢7€ salary schedule.

In this recgard, it should he noted that the recocnition clause
extends to the DEL without reference to any affiliations that the DZA
might have. The Pztitioner has been confronted with contradictoryv clains
as to who renresents the DCA. The guestion of the efficacy of the =ffort to
disaffiliate the LEA from the WEAC and IIEA and to affiliate with the WrT
and AT, vnich reguires an interpretation and apnlication of the relevent
constitutional provisions and bylaws, is currently pending before the
Circuit Court 1n Pepin County and nothing herein is intended to incdicate
the Commission's view as to the appropriate outcome of that proceeding. ¢/

In the event that the Court determines that the DiA properly
severed its affiliation with the VEAC and the I{EA and properly
established an affiliation with tihe 'I'T and the AFT, the DEXA, affiliated
with the vT'T and AFT, shall he deered the bargaining renresentative and
shall e cdeemed as a party to the collective bargaininq agreement, and
the Yetitioner District will be obligated to recoaqnize the DEZ, UFT,

AFT for the nurroses of negotiations and contract administration. 1If,

on the other Liand, the Court establishes that tle disaffiliation of the LIi
from the VLAC and the [IiA was not properly accompllshed then the D7,
affiliateda with the VEAC and the WEA, shall remain the collective
barcaining representative with authority to negotiate and administer the
collective pargaining agreement.

Dated@ at !Madison, Uisconsin thisglf'uL‘day of April, 1975.

wm% LMP
By Addy

tiorris Slavney, Cha

R

d S. Bel N\ Commissioner

«

dérman TorOSLan Comm1551oner

T RELATIONS COMMISSIOI]

7/ I.id 121 GLRB at 507.

s/ “ne loarine Gfficer rofussd to take any evidence vwith regar! to taz
conmliance or son-corwliance with the requirements of the approrricte
constitutional provisions and bvlaus as irrelevant to this »proceeding

anc the Cormission ¢xpressly unholds the Hearing Officer's detarmina-
tion in that regard.
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